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CASES  AT  LAW, 

ABGUED    AND    DETERMINED 

IN 

THE  COURT  OF  APPEALS, 

AT 

COLUMBIA,  SOUTH-CAROLINA, 

MEMBER  AND  DECEMBER  TERM,  18S1. 


JUSTICES  PRESENT. 


Hon.  John  B.  O'Neall, 
t  "     David  L.  Wardlaw, 
"    Edward  Frost,* 


Hon.  Thomas  J.  Withers, 
"  Joseph  N.  Whitner, 
<c    Thomas  W.  Glover. 


The  State  vs.  Allen  Young. 

In  an  indictment  for  an  assault  and  battery  upon  a  free  person  of  color,  it  is  not  neces- 
sary to  allege  that  he  is  a  free  person  of  color. 

Before  Glover,  J.,  at  Kershaw,  Fall  Term,  1853. 

The  defendant  was  indicted  for  an  assault  and  battery  upon 
the  person  of  Mark  Johnson,  who  was  offered  as  a  witness  by 

*  Resigned  during  the  term.    Hon.  Robert  Munbo  was  elected  in  his  place,  but  did 
not  take  his  seat  until  the  next  term. 
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the  State.  The  defendant  objected  to  the  competency  of  the 
witness,  on  the  ground  that  lie  was  a  colored  person.  An  issue 
was  ordered,  which  resulted  in  a  verdict  that  the  prosecutor 
was  a  colored  person. 

The  defendant  then  moved  to  quash  the  indictment,  because 
it  was  not  alleged  that  the  prosecutor  was  a  colored  person. 
The  motion  was  granted,  on  the  authority  of  the  case  of  the 
State  vs.  Hilly  2  Speer,  150 ;  not,  however,  without  some  hesi- 
tation. 

The  State  appealed. 

Fair,  Solicitor,  for  appellant. 

Kershaw,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  I  do  not  think  there  can  be  any 
doubt,  when  the  matter  is  properly  examined. 

In  an  indictment,  it  is  not  material  to  state  anything  which  is 
not  material  to  the  offence.  Here,  it  was  an  indictment  for  an 
assault  and  battery. 

It  was  in  a  legal  point  of  view  perfectly  immaterial  whether 
it  was  committed  on  a  free  negro,  mulatto,  mustizo  or  a  white 
person. 

The  only  shades  of  difference  are  in  justification  or  mitiga- 
tion.    These  do  not  depend  upon  the  pleading,  but  on  the  proof. 

In  the  State  vs.  Harden,  2  Speer,  152,  note,  it  was  said, 
"The  only  difference  in  the  law,  as  to  indictments  for  assaults 
and  batteries  upon  free  white  men  and  free  negroes,  seems  to 
me  to  consist  in  the  different  justifications  which  would  excuse 
an  assault  and  battery  on  one  or  the  other." 

In  the  State  vs.  Hill}  (2  Speer,  159,)  an  observation  made  by 
myself,  led,  I  have  no  doubt,  to  the  erroneous  decision  of  this 
case.  That  was  an  indictment  for  the  false  imprisonment  of  a 
family  of  free  negroes;  and  they  were  so  described  in  the  in- 
dictment. In  one  of  the  grounds  of  appeal,  it  was  contended, 
that  a  scienter  should  have  been  alleged,  in  the  indictment.  In 
commenting  on  it,  and  to  show  that  the  indictment  was  "ex- 


APPEALS  AT  LAW. 


Columbia,  November  and  Dooember,  1863. 


ceptione  major?  it  was  said :  "  There  is,  indeed,  no  distinction 
between  an  indictment  for  an  assault  and  battery  on,  or  a  false 
imprisonment  of,  a  free  negro  and  a  white  man,  unless  jt  is  to 
allege,  that  the  person,  the  subject  of  the  outrage,  is  a  free 
negro." 

This  was  a  wholly  unnecessary  observation,  and  was  done 
more  to  show  the  utter  worth lessness  of  the  objection  than  any- 
thing else.  But  the  error  to  which  it  has  led  shows  the  propriety 
of  being  guarded  in  everything  said  in  a  cause. 

The  motion  is  granted. 

Wardlaw,  Withers,  Whitner  and  Glover,  JJ.,  con- 
curred. 

Motion  granted. 


J.  M.  E.  Sharp  vs.  John  Smith. 

The  payee  of  a  note,  payable  to  himself  or  bearer,  said  on  the  day  after  it  bore  date,  he 
then  haying  the  note  in  his  possession,  that  it  was  given  for  a  gaming  consideration, 
and  that  he  had  sold  it.  The  action  was  by  the  bearer :  —Held,  that  such  declarations 
were  competent  to  go  to  the  jury  to  show  that  the  note  was  given  for  a  gaming  conside- 
ration. 

Before  Withers,  J.,  at  Laurens,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"The  action  was  assumpsit,  on  a  note  for  $500,  dated  De- 
cember 1st,  1851,  at  one  day,  in  favor  of  Jacob  Haller  or  bearer. 
Defence — a  gambling  consideration. 

"I  permitted  the  following  evidence  to  go  to  the  jury,  obtained 
from  Wm.  Maybin,  of  Columbia:  That  he  saw  the  note  in  the 
hands  of  Haller,  the  payee,  about  the  1st  or  2d  of  December; 
that  he  had  possession  of  it  as  a  depositary;  thought  the  whole 
transaction  was  so  public  that  Sharp  must  have  known  all 
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about  it ;  that  Haller  said  he  had  won  the  amount  of  the  note 
from  defendant,  at  faro.     I  held  the  note  void,  if  this  testimony 
was  believed. 
"  The  verdict  was  for  defendant." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on  the 
grounds, 

1.  Because  the  declarations  of  Jacob  Haller,  the  payee  of  the 
note,  and  who  was  a  competent  witness  for  defendant,  were  per- 
mitted to  be  read. 

2.  Because,  according  to  the  testimony,  Jacob  Haller  had 
transferred  the  note  in  question  before  he  made  the  declarations, 
and  at  that  time  had  no  interest  in  it. 

Henderson,)  for  appellant. 
Young,  Simpson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  only  question  of  law  in  this  case  is, 
whether  the  declarations  of  the  payee  were  admissible,  in  evi- 
dence. 

The  note  was  payable  to  bearer,  and,  of  course,  passed  on 
delivery.  The  payee  (Haller)  had  the  note  in  his  hands,  when 
he  made  the  declarations.  This  was  on  the  day,  or  the  next 
after,  it  was  drawn.  It  is  true,  he  then  said,  he  had  sold  the 
note ;  but  that  might  or  might  not  have  been  true.  He  had  the 
possession,  and  until  he  parted  with  that,  no  one  could  be  right- 
fully said  to  be  the  bearer. 

The  case  of  Snelgrove  vs.  Martin  fy  Patrick,  2  McC,  241, 
is  full  to  the  very  point. 

The  case  of  Land  vs.  Lee,  2  Rich.  168,  which  ruled  the 
declarations  of  a  vendor  made  while  in  possession,  to  be  com- 
petent evidence,  is  also  abundant  authority  to  sustain  the  deci- 
sion made  below. 

Indeed,  if  such  shuffling,  as  that  which  was  resorted  to  here, 
the  payee  holding  the  note  in  his  hand,  asking  for  payment, 
admitting  that  the  note  was  given  for  a  gaming  consideration, 
but  at  the  same  time  saying  he  had  sold  it,  could  exclude  his 
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declarations  in  favor  of  the  defendant,  every  gambler  might,  in 
the  name  of  Aw  associate,  recover  notes  given  for  money  won. 
The  motion  is  dismissed. 

Wardlaw,  Frost,  Withers,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 


The  State  vs.    William  Alexander,  R.   Goulding,  and  And. 

Wilson. 

Defendants!  three  in  number,  went,  with  another  person,  at  midnight,  in  a  frolic,  and 
upon  concert,  to  the  stable  of  prosecutor,  to  s.iave  his  horse's  tail :  they  did  so,  and 
made  some  noise  which  aroused  the  prosecutor,  and  alarmed  his  family  : — Held,  that 
defendants  were  guilty  of  a  riot. 

Before  Whitner,  J.,  at  Abbeville,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"These  defendants  were  indicted  and  convicted  for  a  riot, 
&c.,  in  the  village  of  Abbeville  on  the  following  proof: 

"  Dr.  J.  Branch  testified,  that,  at  midnight  in  October  of  the 
last  year,  and  during  the  sitting  of  the  Court,  he  was  aroused 
from  his  bed  by  a  call  from  his  domestics,  that  persons  were  in 
his  stable :  on  getting  into  the  yard  he  heard  voices  in  the  di- 
rection of  his  stable,  pretty  loud,  then  saw  a  light  suddenly  blaze 
up  and  go  out  as  if  by  the  kindling  of  a  match ;  ascertained  to 
be  in  his  stable.  The  horse  was  stamping :  witness  ran  out  in 
his  undress  and  barefoot,  procured  a  stick  and  nearing  the  door 
of  the  stable  called  for  a  light,  which  was  brought  out,  though 
no  person  was  found  :  noise  was  heard  of  voices  and  foot  tread 
across  in  the  direction  of  Fair's  lot,  or  in  the  street  next  Lo- 
max's.    The  witness  found  blood  in  the  stable :  horse  bleeding 
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freely,  his  ears  being  cut,  and  perhaps  at  some  other  part  of  the 
head,  and  his  tail  shaved  ;  no  olher  disturbance,  nor  did  he 
know  that  any  beside  his  own  family  were  alarmed  or  dis- 
turbed ;  no  arms  were  seen,  nor  were  oaths  or  threats  heard. 

"  L.  E.  Jackson  testified,  that  the  defendants  and  this  wit- 
ness were  of  the  party  who  went  to  Dr.  Branch's  stable  on  the 
occasion  referred  to;  Goulding  proposed  to  witness  to  go  and 
shave  the  horse's  tail  ;  they  went  to  Wilson's  and  asked  him 
if  he  would  go ;  he  agreed,  got  the  shears  from  the  tailor's  shop, 
and  they  all  set  off  together;  on  their  way  asked  by  another  to 
join,  which  was  declined  by  the  party.  They  proceeded  to  the 
stable  of  Dr.  Branch ;  Alexander  and  Goulding  went  in,  and 
witness  and  Wilson  remained  without  the  stable,  though  near 
by ;  Alexander  said  he  had  dropped  his  knife  with  which  he 
had  cut  the  main  ;  after  it  was  over  they  all  ran  off.  It  was 
late  at  night ;  persons  generally  in  bed ;  this  witness  said  there 
was  talk,  but  in  an  ordinary  tone ;  that  it  was  a  frolic ;  he 
knew  of  no  quarrel,  nor  malice  toward  Dr.  Branch,  and  sup- 
poses the  ear  was  cut  accidentally;  this  witness  heard  Dr. 
Branch  knew  them,  and  he  chose  to  confess  the  fact ;  confes- 
sion was  not  made  to  get  the  reward. 

"  Edmund  Cobb  and  David  Knox  were  each  sworn,  but 
neither  testified  to  any  new  fact,  having  heard  admissions  only 
of  one  or  another  of  the  defendants  that  they  were  of  the  party. 

"  I  confess  that  from  my  view  of  the  facts,  I  scarcely  sup- 
posed the  offence  charged,  made  out,  but  thought  proper  to  sub- 
mit the  question  to  the  jury,  having  furnished  them  with  a 
careful  definition  of  the  offence  and  a  brief  examination  of  the 
legal  elements  essential  to  its  commission ;  as  a  general  propo- 
sition I  did  say,  that  an  assemblage  of  men  in  numbers,  in  the 
night  time,  under  unusual  circumstances  as  to  time  and  place, 
constituted  ingredients  that  might  well  be  considered,  with 
others,  in  determining  the  question  of  terror,  &c. ;  but  neither 
held  the  doctrine  attributed  in  the  first  ground,  nor  intimated 
any  opinion  that  such  was  my  impression  from  the  proof. 

"  The  jury  returned  a  verdict  of  guilty,  and  if  the  fact  will 
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justify  such  a  legal  conclusion  on  the  review  invited  by  the  ap- 
peal, few  offences  will  have  better  merited  the  punishment  that 
awaits  them." 

The  defendants  appealed,  and  now  moved  this  Court  in  ar- 
rest of  judgment ;  and  failing  in  that,  then  for  a  new  trial, 
upon  the  following  grounds  : 

1.  Because  it  is  respectfully  submitted,  that  his  Honor  erred 
in  holding  that  the  circumstance  of  the  defendants  assembling 
in  the  night  time,  was  sufficient  to  constitute  a  "  tumultuous 
assembling." 

2.  There  was  no  proof  of  concert— of  intention  to  commit  a 
breach  of  the  peace — of  a  tumultuous  assembling  in  terrorem 
populi,  of  a  show  of  armor,  or  an  intention  to  oppose  any  who 
should  come  against  them. 

3.  Because  all  the  circumstances  proved  on  the  trial,  could 
not  constitute  a  riot,  of  which  the  defendants  were  convicted. 

Marshall,  for  appellants,  cited  Hal.  P.  C,  ch.  65,  §  1 ;  State 
vs.  Sumner,  2  Sp.  599  ;  State  vs.  Brazil,  Rice,  257. 
Reed,  Solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  This  case  having  been  submitted  to  the  jury 
with  proper  instructions,  there  is  no  good  reason  to  review  their 
decision,  if  the  presiding  Judge  had  not  reported,  that  from  his 
view  of  the  facts  he  scarcely  supposed  that  the  offence  had  been 
made  out. 

The  grounds  of  appeal  submit,  that  there  was  no  proof  of 
concert,  of  intention  to  commit  a  breach  of  the  peace,  of  a  tu- 
multuous assembling  in  terrorem  populi,  of  a  show  of  armor, 
or  of  an  intention  to  oppose  any  who  should  come  against  them. 

L.  E.  Jackson,  who  was  particeps  criminis,  proved  the  as- 
sembling of  the  defendants,  their  concert  to  commit  a  trespass, 
and  the  execution  of  their  purpose  ;  add  to  this  the  evidence  of! 
Dr.  Branch,  who  was  aroused  from  his  bed  at  midnight  by  his 
servants,  and  heard  the  noise  and  saw  a  light  in  the  direction 
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of  his  stable,  and  we  have  the  prominent  facts  which  are  re- 
quired in  a  definition  of  riot. 

A  show  of  arms,  like  threatening  speeches,  turbulent  gest- 
ures, &c,  is  only  one  of  the  circumstances  which  are  calculated 
to  produce  alarm.  If  persons  assemble  to  do  an  unlawful  act, 
the  apparent  tendency  of  which  is  to  inspire  terror,  and  they 
execute  their  purpose,  it  is  not  necessary  to  show  that  it  was 
in  terrorem  populi.     (11  Mod.  116.) 

The  defendants  assembled  at  midnight,  concerted  to  do  an 
unlawful  act,  prepared  the  necessary  instruments,  committed  a 
trespass,  and  because  the  alarm  was  limited  to  one  household, 
they  object  that  the  offence  is  not  established. 

It  appears  to  the  Court  that  the  evidence  sustains  the  verdict, 
and  that  the  defendants  can  take  nothing  by  their  motion. 

Motion  dismissed. 

O'Neall,  Wardlaw,  Withers  and  Whitner,  JJ.,  con- 
curred. 

Appeal  dismissed. 


The  State  vs.  Scarlet  Red. 

The  game  called  Thimble,  or  Thimbles  and  Balls,  is  within  the  terms  of  the  Act  of  1816 
against  gaming. 

Before  Whitner,  J.,  at  Spartanburg,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  defendant  was  indicted  for  gaming.     The  witness 

.proved  that  the  game  played  was  in  an  open  place,  by  the  side 

of  the  street,  in  the  town  of  Spartanburg,  during  the  sitting  of 

the  Court,  in  which  many  engaged,  betting  petty  sums  of  mo- 
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ney.  It  was  a  game  called  Thimble,  or  Thimbles  and  Balls, 
and  was  played  with  thimbles  and  balls,  the  stake  depending 
on  designating  a  thimble,  under  which  a  ball  had  been  placed. 
The  defendant  kept  a  bank  and  bet,  managing  the  thimbles  and 
balls,  and  paying  the  sums  lost,  or  rather  more  generally,  if  not 
universally,  receiving  the  sums  won.. 

"  The  defendant  relied  wholly  on  the  ground  that  this  was 
not  a  prohibited  game  under  the  Act  of  the  General  Assembly. 
Preferring  to  take  the  opinion  of  the  Court  of  Appeals,  I  ruled 
otherwise,  and  a  verdict  of  guilty  was  rendered." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  ground  : 

Because  his  Honor,  the  presiding  Judge,  erred  in  holding  that 
the  game  described  in  the  bill  of  indictment  comes  within  the 
terms  of  the  Act  of  Assembly,  and  is  therefore  an  indictable  of- 
fence. 

Bobo,  for  appellant. 

Reed,  Solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  object  of  the  Act  of  1816  (6  Stat.  27)  was 
to  check,  by  severe  penalties,  the  practice  of  gaming,  which,  in 
the  language  of  the  preamble,  tends  to  vice,  misery  and  crime. 
A  law  so  well  calculated  to  promote  good  morals  must  be  en- 
forced if  the  offence  charged  come  within  its  provisions.  The 
intention  of  the  Legislature  and  the  general  scope  of  the  Act  is 
manifest ;  but  the  defendant  claims  exemption  from  its  penal- 
ties under  a  literal  construction. 

The  words  used  are  sufficiently  explicit,  without  resorting  to 
the  reason  and  intention  to  control  the  strict  letter.  Governed 
by  maxims  of  sound  interpretation,  the  game  alleged  in  the  in- 
dictment is  prohibited  by  the  terms  employed  in  the  Act. 

The  1st  section  prohibits,  among  other  games  which  are  enu- 
merated, the  gaming  {i  at  any  faro  bank,  or  at  any  other  table 
or  bank  of  the  same  or  the  like  kind,  under  any  denomination 
whatsoever,"  &c.     The  evidence  showed,  that  "  the  defendant 
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kept  a  bank  and  bet,  managing  "  thimbles  and  balls,  and  pay- 
ing the  sums  lost,  or  rather  more  generally,  if  not  universally, 
receiving  the  sums  won."  In  the  words  of  the  Act,  the  game 
was  "  at  a  bank"  denominated  Thimbles  and  Balls,  and  kept 
by  the  defendant,  who  played  for  a  stake  ;  and,  in  the  absence 
of  all  evidence  to  the  contrary,  the  Court  will  not  critically  in- 
quire if  it  be  a  bank  of  the  same  or  a  like  kind  as  those  men- 
tioned in  the  Act. 

Nor  can  the  defendant  evade  the  law  under  the  pretence  that 
he  was  a  juggler,  and  that  the  alleged  game  was  an  exhibition 
of  his  dexterity ;  because  he  kept  a  bank,  and  a  wager  depend- 
ed on  his  success  or  failure. 

If  the  prohibited  games  be  confined  to  those  alone  in  which 
the  stake  is  won  or  lost  by  chance,  the  result  would  follow,  that 
the  gambler  who  relied  on  the  practiced  legerdemain  of  a  jug- 
gler, whilst  he  professed  that  the  stake  depended  on  fortune, 
will  escape  punishment  by  playing  falsely. 

This  Court  is  satisfied  with  the  charge  of  the  presiding  Judge, 
and  the  verdict  of  the  jury,  and  the  motion  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Whitner, 
JJ.,  concurred. 

Motion  dismissed. 
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Giles,  Davis  $•  Hill  vs.  John  C.  Mauldin. 

Sum.  pro.  on  sealed  note.  The  signature  of  defendant  was  proved.  The  note  was 
shown,  by  inspection,  to  be  a  printed  form,  with  the  blanks  filled  up  in  writing.  No 
words  in  the  body  of  the  note,  such  as,  witness  my  hand  and  seal,  indicated  that  it 
was  intended  to  be  under  seal ;  but  a  printed  [l.  e.]  appeared  opposite  defendant's 
signature :— The  Judge  below  held  that  the  note  was  under  seal,  and  this  Court  re- 
fused to  disturb  his  decree. 

Before  Whitner,  J.,  at  Abbeville,  Fall  Term,  1853. 

Sum.  pro.  on  a  sealed  note,  as  follows : 
'  $28  60  Loundsville,  &  C.  £^Mar._1853. 

One  day  after  date  /promise  to  pay  Giles,  Davis  6f  Hill  or 
bearer,  Twenty-eight  Q0"100  Dollars,  value  received,  with  inter- 
est from  the  1st  of  January  last. 

JNO.  C.  MA  ULDIN,  [L.  S.] 

No.  51        Due }Jany. 

The  words  in  Roman  letters  were,  printed,  and  so  was  the 
[L.  S.J  at  the  end  of  defendant's  signature.  The  rest  of  the 
note  was  in  writing. 

Plaintiff  rested  his  case  upon  proof  of  defendant's  signature  ; 
and  defendant  moved  for  a  non-suit,  on  the  ground,  that  the 
note  was  not  under  seal.  His  Honor  decreed  for  plaintiff;  and 
defendant  appealed. 

Jones,  for  the  motion,  cited  McKane  vs.  Miller,  1  McM.  313; 
Relph  $f  Co.  vs.  Gist,  4  McC.  267;  &  Cain  vs.  O'Cain,  1 
Strob.  402. 

Baskin,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  appeal  in  this  case,  draws  in  question  the 
correctness  of  the  ruling  of  the  Judge  below,  on  the  fact,  whe- 
ther the  seal  of  the  note  was  sufficiently  shown. 

In  the  summary  process  jurisdiction,  the  decision  of  the  Judge 
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on  the  facts  is  regarded  as  the  verdict  of  the  jury.  This  wbuld 
be  enough  for  this  case.  But  it  may  be  stated,  in  vindication 
of  the  decision  of  the  Judge  below,  that  this  note  was  printed. 
So  also  was  the  seal  [L.  S.J  This  being  so,  the  signature  op- 
posite to  it  is  an  adoption  of  it.  When  the  Judge  below  was 
satisfied  of  that  fact,  there  was  an  end  at  once  of  the  objection 
that  the  note  was  unsealed. 
The  motion  is  dismissed. 

Wardlaw,  Frost,  Withers,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 


Enoch  Tryon  vs.  Z.  J.  DeHay. 

Where  tbe  payee  transfers  a  sealed  note  and  writes  his  name  upon  it  in  blank,  such  en- 
dorsement, without  more,  imports  merely  an  assignment  of  the  note,  and  not  a  guar- 
anty also. 

Before  Glover,  J.,  at  Kershaw,  Fall  Term,  1853. 

In  this  case  the  plaintiff  sought  to  charge  the  defendant  as 
the  guarantor  of  a  sealed  note.  The  facts  appear  in  the  opinion 
delivered  in  the  Court  of  Appeals. 

Kershaw,  for  appellant,  contended,  that  the  endorsement  in 
blank  of  a  sealed  note,  is  a  guaranty  which  may  be  filled  up 
at  any  time  by  the  holder.  He  cited  Parker  vs.  Kennedy,  1 
Bay,  398  ;  Story  on  Prom.  Notes,  §  133-4. 

Canton,  contra,  cited  Stoney  vs.  McNeill,  Harp.  156  ;  Walk- 
er vs.  Scott,  2  N.  &  McC.  286;  Benton  vs.  Gibson,  1  Hill,  56; 
Wilson  vs.  Mullen,  3  McC.  236. 

The  opinion  of  the  Court  was  delivered  by 
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Withers,  J.  The  defendant,  DeHay,  being  the  holder  and 
payee  of  a  note  under  seal,  sold  the  same  to  the  plaintiff,  Tryon, 
at  a  discount  of  ten  cents  on  the  dollar,  and  wrote  his  name  on 
the  back  of  the  instrument.  At  the  trial,  there  appeared  above 
DeHay's  signature,  in  the  handwriting  of  another,  words  which 
imported  an  assignment  and  guaranty  of  payment.  Conflict- 
ing evidence  was  adduced  upon  a  question  of  fact,  whether 
DeHay  subscribed  such  endorsement  previously  written,  or 
whether  it  was  written  subsequently  and  without  his  knowledge 
and  consent.  That  question  was  submitted  to  a  jury,  and  their 
response  was  to  the  effect  that  DeHay  had  merely  written  his 
name  upon  the  back  of  the  paper  without  more.  The  question 
forthisCourt  is,  whether  the  endorsement  by  DeHay  of  his  name 
imported,  in  legal  effect,  a  guaranty  as  well  as  an  assignment 
of  the  sealed  note,  or  single  bill. 

There  is  no  doubt  that,  according  to  the  course  of  our  decis- 
ions, one  may  contract  a  liability  by  endorsing  his  name  upon 
unnegotiable  paper ;  that  is  to  say,  upon  paper  not  negotiable 
according  to  the  law  merchant.  He  may  become  so  as  maker, 
as  guarantor,  or  as  drawer  of  a  bill  of  exchange,  wherever  the 
evidence  establishes  that  he  intended  to  contract  liability  in  one 
or  other  form.  The  cases  need  not  be  cited,  for  they  are  fa- 
miliar to  the  profession.  But  from  the  time  of  Parker  and 
Kennedy  (1  Bay,  398)  to  the  present,  we  know  of  no  case  of  a 
bare  endorsement  of  obligee  or  payee  of  his  name,  upon  such 
instruments  as  are  within  the  purview  of  the  Act  of  1798,  that 
has  been  adjudged  to  authorize  the  legal  inference  of  more  than 
the  transfer  of  the  interest  in  law  to  an  assignee—  so  that  he 
should  be  empowered  to  collect,  by  action  as  assignee,  and  to 
acquit  the  debtor,  by  virtue  of  the  said  Act  of  1798.  Consid- 
ering that  legislation  was  deemed  necessary  to  enable  an  as- 
signee to  sue  in  his  own  name  as  such  ;  and  where  the  payee 
has  done  no  more  than  to  endorse  his  name  on  a  note  under 
seal,  it  seems  quite  reasonable  to  refer  the  interpretation  of  the 
act  to  that  law.  If  a  third  person  should  connect  his  name 
with  such  a  paper — one  who  was  not  a  party  originally — we 


14  APPEALS  AT  LAW. 

Vandirerw.  Glaspy. 

should  naturally  attribute  to  such  act  a  design  to  assume  lia- 
bility, in  some  form,  where  a  proper  .consideration  appeared,  be- 
cause a  mere  nugatory  act  would  not  be  readily  presumed,  and 
that  of  assignment  could  not  be,  unless  some  previous  transfer 
to  him  had  made  him  capable  of  becoming  assignor. 

DeHay's  act,  as  it  has  been  fixed  and  defined  by  the  jury, 
imports,  in  legal  contemplation,  no  more  than  an  assignment, 
and  hence  he  is  not  liable  to  respond  to  the  plaintiff  as  guaran- 
tor, or  otherwise  ;  and,  therefore,  the  motion  is  refused. 

O'Neall,  Wardlaw,  Whitner  and  Glover,  JJ.,  con- 
curred. * 

Motion  refused. 


P.  S.  Vandiver  vs.  Wm.  P.  Glaspy. 

Debt  on  a  joint  and  several  single  bill  against  the  surety : — Held,  that  the  wife  of  the 
principal  obligor  was  an  inoompetent  witness  for  the  defendant. 

The  wife  is  an  inoompetent  witness  wherever  the  husband  would  be. 

In  an  action  against  the  surety,  the  principal  is  not  a  competent  witness  for  the  defend- 
ant—he, the  principal,  over  and  above  his  equal  liability  to  the  creditor  and  the  surety 
for  the  debt,  being  liable  to  the  latter  for  tbe  costs  of  the  action  against  him. 

Before  Whitner,  J.,  at  Anderson,  Fall  Term,  1853. 

Sum.  pro.  on  a  note  under  seal,  for  $25,  executed  by  Edward 
Glaspy  as  principal,  and  the  defendant  as  surety,  dated  the  25lh 
March,  1851,  and  payable  at  one  day.  Edward  Glaspy  having 
left  the  country,  the  action  was  against  the  defendant  alone. 
The  defence  relied  on  was  infancy;  and  the  wife  of  Edward 
Glaspy,  and  mother  of  the  defendant,  was  offered  as  a  witness. 
The  plaintiff  objected  to  her  competency,  on  the  ground  that, 
in  civil  suits,  the  wife  is  an  incompetent  witness  wherever  the 
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husband  would  be ;  and  that,  in  this  case,  Edward  Glaspy,  the 
principal,  would  be  an  incompetent  witness  for  the  defendant, 
his  surety,  either  to  defeat  the  action,  or  to  impair  or  invalidate 
the  note. 

His  Honor  held  that  the  witness  was  competent :  and  she 
proved  that  the  defendant  was  not  of  age  till  August,  1851. 
Upon  an  intimation  from  the  Court,  the  plaintiff  took  a  non-suit, 
with  leave  to  move  this  Court  to  set  it  aside. 

Vandiver,  for  appellant. 

Orr,  Wilkes,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  This  was  a  £um.  pro.  against  one  of  two 
joint  and  several  obligors,  and  the  wife  of  the  party  not  sued 
was  admitted,  notwithstanding  objection  to  her  competency,  to 
prove  infancy.  This  was  done  on  the  authority  of  Knight  vs. 
Packhard,  3  McC.  71 — the  position  being  fully  conceded  that 
any  objection  well  taken  against  the  husband  would  be  equally 
available  as  to  the  wife.  As  some  doubt  was  expressed,  the 
counsel  were  requested  to  prepare  the  report,  if  an  appeal  should 
be  taken.  From  that,  it  now  appears  that  these  obligors  stood 
in  the  relation  of  principal  and  surety,  the  party  sued  being  the 
surety.  The  fact  was  not  proved,  and  in  that  way  may  have 
escaped  the  notice  of  the  Circuit  Judge.  It  is  said  to  have  been 
then  admitted  and  well  understood  between  the  parties.  In  the 
case  of  Cleveland  vs.  Covington,  3  Strob.  184,  not  adverted  to 
heretofore,  it  was  held  that  the  principal,  in  addition  to  his  equal 
liability  to  the  payee  and  surety,  would  also  be  liable  for  the 
costs  incurred  by  the  latter,  as  a  general  rule.  Unless  some 
exception  should  be  therefore  made  to  appear,  this  would  give 
the  principal  a  superior  interest  to  defeat  the  action. 

The  motion  for  a  new  trial  is  granted. 

O'Neall,  Wardlaw  and  Glover,  J  J.,  concurred. 
Motion  granted. 
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Haseltine  6f  Walton  vs.  B.  F.  Madden,  survivor. 

Where  one  is  sued  as  surviving  partner,  and  the  question  in  the  case  is  as  to  the  exist- 
once  of  the  partnership,  separate  creditors  of  the  deceased  partner,  who  had  died 
insolvent,  and  whose  estate  was  liable  for  the  demand  sued  on,  are  competent  wit- 
nesses for  the  plaintiff. 

The  creditor  of  an  estate  which  is  insolvent,  is,  it  seems,  a  competent  witness  for  the 
administrator  of  the  estate  in  a  suit  against  him,  as  administrator,  by  another  creditor. 

An  interest  to  render  a  witness  incompetent,  must  be  direct  and  certain,  not  remote  and 
contingent. 

Before  Whitmer,  J.,  at  Laurens,  Fall  Term.  1853. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered 
in  1851.  The  action  was  commenced  against  S.  C.  Thomas 
and  the  defendant,  as  partners.  For  the  price  of  the  goods, 
Thomas  had  given  a  note  in  his  individual  name.  He  died 
before  the  trial ;  and  the  prosecution  of  the  action  was  continued 
against  the  defendant  as  survivor. 

Thomas's  estate,  it  was  conceded,  was  not  sufficient  to  pay 
the  debt  sued  for ;  perhaps  not  sufficient  to .  pay  fifty  cents  in 
the  dollar.  His  administrator,  Joseph  Crews,  who  was  also  his 
creditor,  and  had  administered  in  that  right,  was  offered  as  a 
witness  for  the  plaintiffs.  Wade  A.  Fowler  and  several  others, 
creditors  of  Thomas,  were  also  offered  as  witnesses  for  the  plain- 
tiff. They  were  all  rejected  by  his  Honor  as  incompetent,  on 
the  score  of  interest. 

A  good  deal  of  evidence  was  given  on  the  question  as  to  the 
existence  of  the  partnership.  The  verdict  was  for  the  de- 
fendant. 

The  plaintiffs  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds: 

1.  Because  his  Honor,  the  presiding  Judge,  rejected  the  testi- 
mony of  Joseph  Crews.  Wade  A.  Fowler,  and  others,  on  the 
ground  that  they  were  creditors  of  S.  C.  Thomas,  who  was  a 
former  copartner  of  the  said  B.  F.  Maddeu. 

2.  Because  the  whole  proof  was  clear  and  explicit  of  the  fact 
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of  copartnership,  and  of  the  fraudulency  of  the  purchase  by 
Thomas  of  the  goods  in  question,  without  discovering  the  fact 
that  Madden  was  his  partner,  and  no  proof  whatever  offered  by 
the  defendant  to  rebut  that  of  the  plaintiff:  and  another  jury, 
at  the  same  term,  upon  exactly  the  same  evidence,  found  a  dif- 
ferent verdict  in  the  case  of  Chamberlain  &  Bancroft  against 
this  defendant. 

Sullivan,  Henderson,  for  the  motion. 

Williams,  Simpson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Witnesses,  offered  by  the  plaintiffs,  were  re- 
jected because  they  were  creditors  of  S.  C.  Thomas,  now  de- 
ceased, the  alleged  partner  of  Madden,  and  his  estate,  it  was 
conceded,  was  insufficient  for  the  payment  of  its  debts.  These 
witnesses  had,  it  was  supposed,  an  interest  to  cast  the  burden 
of  the  demand  now  sued  on,  upon  the  defendant  Madden,  and 
in  that  way  to  increase  the  fund,  (Thomas's  estate,)  to  which 
they  must  look  for  payment. 

An  interest  to  create  incompetency  must  be  direct  and  cer- 
tain, not  remote  and  contingent.  If  these  plaintiffs  shall  recover 
in  this  suit,  and  Madden  shall  pay  them,  and  upon  settlement 
of  the  partnership  account  between  Madden  and  the  representa- 
tive of  Thomas,  the  balance  due  to  Madden  shall  be  found  less 
than  the  demand  of  these  plaintiffs  and  other  partnership  debts 
which  sh^ll  be  paid  by  Madden  in  exoneration  of  Thomas's 
estate,  then  the  witnesses  that  were  rejected,  may  derive  benefit 
from  the  establishment  of  the  partnership  and  the  recovery  by 
plaintiffs  in  this  case.  If  the  plaintiffs  should  recover  against 
Madden,  as  survivor,  their  legal  remedy  against  the  adminis- 
trator of  Thomas  will  be  gone ;  but  their  equitable  remedy 
against  him  will  remain,  and  that  will,  upon  establishment  of 
the  partnership,  give  to  the  plaintiffs,  partnership  creditors,  pre- 
ference over  the  separate  creditors  of  Thomas,  in  respect  to  all 
partnership  effects  in  the  hands  of  the  administrator.  But  if 
the  plaintiffs  should  not  recover  here,  the  verdict  against  them 
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would  not  be  evidence,  in  a  suit  at  law,  by  them,  against  the 
administrator  of  Thomas,  upon  the  demand  now  in  suit.  If, 
upon  settlement  of  partnership  accounts,  a  balance  should  be 
found  in  Madden's  favor,  that  balance  would  be  entitled  to 
claim  satisfaction  from  the  partnership  effects,  before  payment 
of  separate  creditors,  and  that  balance,  independent  of  payments 
which  Madden  may  hereafter  make  to  these  plaintiffs  and  other 
partnership  creditors,  might  exceed  the  amount  of  all  such 
payments.  The  interest  of  the  witnesses,  as  creditors  of  Tho- 
mas, was  then  far  from  being  direct  and  certain.  As  to  the  ad- 
ministrator of  Thomas,  who  was  offered,  his  relief  from  a  suit 
at  law,  by  reason  of  a  verdict  in  this  case  against  Madden,  and 
the  estoppel  of  plaintiffs  from  denying  the  partnership  which 
might  thence  result,  makes  some  distinction  between  his  case 
and  that  of  other  creditors  of  Thomas.  The  examination  of 
what  might  possibly  take  place  in  equity,  would  probably  show, 
that  notwithstanding  this  distinction,  his  interest,  as  administra- 
tor, really  was  to  defeat  the  plaintiffs,  or  diminish  their  recovery. 
But  it  is  useless  to  enter  into  this,  as  the  improper  rejection  of 
the  other  creditors  is  decisive  of  the  case  before  us. 

At  most,  these  creditors  cannot  be  considered  in  a  more  unfa- 
vorable view,  than  if  this  was  an  action  against  Thomas's  ad- 
ministrator, and  the  insolvency  of  Thomas's  estate  was  admit- 
ted. Every  day's  experience  shows  that  ordinarily  a  creditor 
may  be  a  witness  for  his  debtor,  in  a  suit  between  the  debtor 
and  a  third  person.  If  the  contrary  should  be  settled,  there 
would  be  a  mischievous  exclusion  of  the  truth  in  most  of  the 
important  cases  that  are  tried.  No  doubt,  often  the  creditor  is 
strongly  biassed  in  his  debtor's  behalf,  by  a  well  founded  belief 
that  the  payment  of  his  own  debt  depends  upon  the  debtor's  suc- 
cess in  the  suit.  But  this,  like  the  expectation  of  an  heir  appa- 
rent, must  go  to  the  credit  and  not  to  the  competency.  When 
the*  debtor  is  dead,  and  the  creditor  is  offered  in  behalf  of 
his  representative,  the  objection  is  somewhat  stronger :  for  the 
hope  of  payment  cannot  then  extend  to  future  acquisitions  of 
the  debtor,  but  must  be  confined  to  what  he  left  at  his  death. 
2* 
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Even  then,  however,  the  admissibility  of  the  creditor  has  been 
thought  so  plain,  that  it  has  been  used  for  illustration  in  over- 
ruling an  objection  made  to  the  surety  of  the  administrator. 
{Carter  vs.  Pearce,  1  T.  R.,  163.)  The  case  of  the  creditor 
differs  from  that  of  a  distributee  of  the  estate.  Every  diminu- 
tion of  the  estate  must  necessarily  diminish  the  share  of  the 
distributee;  but  the  establishment  of  an  additional  demand 
against  the  administrator  of  an  estate,  insufficient  to  pay  its 
debts,  does  not  necessarily  affect  the  creditor ;  for  he  may  already 
have  judgment,  or  may  be  entitled  to  priority  over  this  demand, 
or  against  his  action  the  administrator  may  not  plead  plene  ad- 
ministravit.  In  England,  there  is  another  contingency:  the 
administrator,  according  to  his  right  there,  may,  by  confessing 
judgment,  give  to  the  creditor  priority  over  others  in  equal  rank; 
and  as  our  statutes  prevent  this,  the  case  of  the  creditor  protect- 
ing, by  his  testimony,  the  administrator  of  his  insolvent  debtor, 
is  here  more  like  the  case  of  one  preserving  a  fund  in  which  he 
has  a  direct  interest.  But  the  necessity  of  admitting  creditors 
as  witnesses  in  behalf  of  their  debtors'  estates,  is  here  so  press- 
ing, that  the  objection  to  their  admission,  which  might  often 
have  been  made,  has  rarely  been  brought  to  the  notice  of  the 
Court.  This  admission  seems  at  last,  no  matter  what  the  evi- 
dence or  admission  of  insolvency,  to  rest  upon  this :  that  before 
a  final  account  and  distribution  of  assets,  in  a  proceeding  to 
which  all  creditors,  personally  or  by  representation,  are  parties, 
this  Court  cannot  assuredly  know  that  the  administrator  will 
not  be  able  to  pay  all  the  debts  of  his  intestate :  it  would  be 
intolerable  (even  if  the  Court  was  fitted  for  the  purpose)  to 
enter  into  such  an  account,  in  order  to  determine  the  compe- 
tency of  a  witness,  and  therefore  the  interest  of  one  creditor,  in 
relation  to  another's  success,  must  be  considered  uncertain  and 
contingent.  Such  an  interest  differs  from  that  of  a  creditor  of  a 
bankrupt,  an  assignee  of  a  demand  sued  on,  a  payee  of  a  draft 
drawn  on  a  fund  in  controversy,  or  any  other  person  looking  to 
a  specific  fund  for  payment ;  for  in  all  of  these  cases,  a  direct 
gain  or  loss,  either  in  amount  or  security,  which  is  to  result 
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from  a  suit,  whereby  the  fund  may  be  enlarged  or  diminished, 
preserved  or  destroyed,  depends  on  no  other  contingency  but 
the  event  of  the  suit.  As  evidence  of  the  insolvency  of  an 
estate  would  not,  without  release,  make  a  distributee  a  compe- 
tent witness  for  an  administrator,  so  it  cannot  make  a  mere 
creditor  an  incompetent  one.  That  the  distributee  will  be  enti- 
tled to  a  share  of  the  surplus  is  certain ;  that  a  creditor  is  enti- 
tled to  payment,  is  certain  too :  but  that  there  will  be  no  surplus, 
or  that  the  assets  will  be  ultimately  insufficient,  cannot  be  made 
certain  in  a  collateral  inquiry  between  third  persons. 

On  the  first  ground  of  appeal,  the  motion  for  new  trial  is  there- 
fore granted. 

O'Neall,  Frost,  Withers  and  Glover,  JJ.,  concurred. 

Whitner,  J.  I  concur  that  a  new  trial  be  ordered  on  the 
second  ground  of  appeal. 

Motion  granted. 


Chamberlin  $•  Bancroft  vs.  B.  F.  Madden,  survivor. 

In  a  rait  against  a  surviving  partner,  a  separate  creditor  of  the  deceased  partner,  who 
holds  an  assignment  from  him  of  effects  of  the  alleged  partnership  to  pay  himself  and 
others,  is  a  competent  witness  for  the  defendant— one  of  the  questions  in  the  case  being 
as  to  the  existence  of  the  partnership. 

Before  Whitner,  J.}  at  Laurens,  Fall  Term,  1853. 

This  was  another  action  of  assumpsit,  prosecuted  against  the 
defendant,  as  surviving  partner  of  S.  C.  Thomas,  for  goods  sold 
and  delivered  in  1851.  It  differed  from  the  case  of  Haseltine 
<fc  Walton  (a)  only  in  this :  that  in  this  case  Thomas  had  given 

(a)  Ante  p.  16 
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his  individual  sealed  notes  for  the  amount  of  plaintiffs'  account, 
and  that  was  made  an  objection  to  their  recovery.  John  Da- 
venport was  offered  as  a  witness  for  defendant.  He  was  a 
separate  creditor  of  Thomas,  and  also  held  an  assignment  of 
Thomas  of  certain. effects  of  the  alleged  partnership,  to  pay  his 
own  and  other  debts  of  Thomas.  His  Honor  ruled  that  he 
was  an  incompetent  witness.  The  verdict  was  for  the  plain- 
tiffs. 

The  defendant  appealed,  and  now  moved  for  a  new  trial  on 
the  ground,  inter  alia,  that  his  Honor  erred  in  holding  Daven- 
port to  be  an  incompetent  witness. 

Simpson,  Williams,  for  the  motion. 

Sullivan,  Henderson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  John  Davenport  was  offered  as  a  witness  by 
the  defendant,  and  was  rejected.  He  was  a  creditor  of  S.  C. 
Thomas,  now  deceased,  and  also  held  an  assignment  made  by 
Thomas,  in  his  life  time,  of  notes  and  accounts,  which  arose 
from  dealings  in  the  mercantile  establishment,  wherein,  as  the 
plaintiffs  allege,  the  defendant  Madden  was  a  partner  of  Thomas. 
The  assignment  was  made  to  pay  Thomas's  separate  debts  to 
Davenport  and  some  other  persons. 

In  the  case  of  Haseltine  ty  Walton  vs.  B.  F.  Madden,  survi- 
vor, just  decided,  we  have  held  that  a  creditor  of  Thomas* was 
a  competent  witness  against  Madden.  Such  a  creditor  was  also 
competent  for  Madden,  for  it  is  wholly  uncertain  whether  the 
recovery  against  Madden,  as  a  partner,  would  ultimately  benefit 
the  representative  of  Thomas ;  and  in  either  alternative,  whether 
the  creditor  would  not  still  receive  payment. 

It  is  supposed,  however,  that  the  assignment  distinguishes 
Davenport  from  an  ordinary  creditor,  and  makes  him  incompe- 
tent to  testify  in  Madden's  behalf.  He  has,  it  is  said,  an  interest 
to  disprove  the  partnership,  because,  if  that  be  established,  the 
effects  assigned  to  him  will  be  subjected  to  the  partnership 
debts,  and  thus  his  separate  debt  be  defeated. 
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He  has  certainly  an  interest  to  preserve  the  assigned  fund, 
and  if  that  will  be  diminished  by  a  recovery  against  Madden, 
then  an  interest  to  defeat  that  recovery.  But  how  will  that 
recovery  diminish  the  fund  ?  Madden  might  pay  the  amount 
recovered,  and  then  in  equity  demand  from  Davenport  an  ac- 
count of  the  partnership  assets,  or  these  plaintiffs  might,  after 
recovery  against  Madden,  urge  such  account.  But  a  verdict 
against  Madden,  (however  it  might  estop  these  plaintiffs  from 
denying  the  partnership,  in  a  suit  at  law  against  Thomas's  ad- 
ministrator, wherein  the  separate  contract  of  Thomas  would  be 
alleged,)  would  not  be  evidence  of  the  partnership,  either  for 
Madden  or  for  these  plaintiffs,  in  any  proceeding  against  either 
Davenport  or  the  administrator  of  Thomas.  Madden  might 
not  pay  the  sum  recovered  by  the  plaintiffs  in  this  case,  or  upon 
accounting,  he  might,  notwithstanding  payment,  be  found  still 
in  arrear  to  his  partner :  these  plaintiffs  might  obtain  satisfac- 
tion from  Madden,  and  have  no  claim  upon  the  assets  assigned ; 
or  it  might,  if  their  claim  was  urged,  appear  that  circumstances 
existed  which,  notwithstanding  there  was  a  dormant  partner, 
made  the  assignment  to  Davenport  good  against  them.  The 
contingencies  render  the  interest  of  Davenport  too  remote  and  un- 
certain, and  he  should  have  been  admitted  as  a  witness. 

The  motion  is  therefore  reluctantly  granted. 

O'Neall,  Frost,  Withers  and  Glover,  J  J.,  concurred. 

Motion  granted. 
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Benj.  F.  Sims,  Ex'or  of  Nathan  Sims,  vs.  Milton  Goudelock. 

One  who  is  indemnified,  by  contract,  against  a  particular  debt,  and  is  afterwards  com- 
pelled by  the  creditor  to  pay  it,  is  entitled,  in  his  action  founded  on  the  contract  of 
indemnity,  to  recover  interest  on  the  amount  paid,  from  the  time  of  payment;  and 
his  declaration  need  not  contain  a  count  for  the  interest. 

So,  also,  he  may,  as  a  general  rule,  recover  any  costs  he  may  have  been  compelled  to 
pay,  and  interest  thereon. 

A  count  for  interest  is  unnecessary  where  the  law  gives  it  as  a  matter  of  oourse. 

Before  Glover,  J.,  at  Union,  August,  Extra  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"This  was  a  new  trial  granted  on  the  plaintiff's  motion.  The 
following  report  embraces  so  much  of  the  evidence  as  is  neces- 
sary to  understand  the  grounds  of  appeal  on  which  the  plaintiff 
relies  for  another  new  trial. 

41  The  action  was  assumpsit,  brought  to  recover  money  which 
the  plaintiff,  as  executor,  had  paid,  and  which  he  alleged  the 
defendant  is  legally  bound  to  reimburse.  '  The  counts  are  in- 
debitatus assumpsit  for  money  paid,  and  special  counts  on 
promises  to  indemnify,'  &c. 

"  Nathan  Sims,  in  his  lifetime,  had  advanced  money,  and  had 
assumed  pecuniary  responsibilities  for  the  children  of  Reuben 
Sims,  and  for  a  time  managed  their  property.  About  1842,  and 
after  a  partition  of  their  negroes,  Reuben  Sims's  children  met 
for  the  purpose  of  making  a  settlement  with  Nathan  Sims,  who 
then  exhibited  an  account  showing  his  management  of  their 
business,  and  the  amount  which  he  had  advanced  on  their  ac- 
count. A  paper  was  produced  in  Nathan  Sims's  handwriting, 
purporting  to  be  a  statement  of  the  accounts  between  him  and 
Reuben  Sims's  children,  and  the  respective  liabilities  of  the 
children  for  the  balance  due  to  him.  Opposite  J.  J.  Caldwell's 
note,  which  was  then  computed  to  amount  to  four  hundred  and 
fifteen  dollars,  is  the  letter  G.,  which,  it  is  alleged,  was  intended 
for  M.  Goudelock,  the  defendant,  who  had  married  a  daughter 
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of  Reuben  Sims,  and  who,  it  was  said,  had  assumed  to  pay 
this  amount.  The  witnesses  do  not  prove  either  the  assumpsit 
of  M.  Goudelock  or  the  identity  of  the  paper ;  but  a  copy  of  this 
paper  was  filed,  and  marked  as  an  exhibit,  in  a  bill  in  equity, 
wherein  Benjamin  F.  Sims,  executor  of  Nathan  Sims,  was  the 
complainant,  and  M.  Goudelock  and  the  other  children  of  Reu- 
ben Sims  were  defendants.  The  answer  of  M.  Goudelock  ad- 
mitted that  the  exhibit  filed  with  the  bill  was  a  copy  of  a  paper 
made  and  submitted  by  Nathan  Sims,  and  that  the  children  did 
agree  to  pay  according  to  said  exhibit. 

"  The  promissory  note  drawn  by  Nathan  Sims  in  favor  of  J. 
J.  Caldwell  was  for  9347  35,  dated  6th  January,  1840,  and 
payable  one  day  after.  An  action  was  commenced  on  this  note 
against  the  plaintiff,  as  executor  of  Nathan  Sims,  and  judgment 
entered  9th  April,  1849,  who  paid  in  satisfaction  of  the  judg- 
ment, at  sundry  times,  $623  86. 

"  I  instructed  the  jury  that  the  extent  of  the  defendant's  lia- 
bility was  shown  by  the  exhibit  filed  in  the  Court  of  Equity, 
which  was  there  stated  to  be  four  hundred  and  fifteen  dollars — 
that  he  was  not  liable  for  costs  incurred  in  the  case  of  J.  J. 
Caldwell  vs.  B.  F.  Sims,  executor,  nor  would  I  advise  them  to 
allow  interest,  eo  nomine,  on  that  amount. 

"  The  jury  found  four  hundred  and  fifteen  dollars  for  the 
plaintiff." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on  the 
ground  of  error,  in  the  charge,  respecting  the  costs  and  interest. 
Thomson,  for  the  motion. 
Herndon,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  When  this  case  was  before  the  Court  at  a 
former  term,  (6  Rich.  100,)  it  disposed  of  the  questions  affecting 
the  general  liability  of  the  defendant.  His  contract  to  pay  the 
debt  to  Chancellor  Caldwell,  was  there  put  on  the  same  footing 
as  an  indemnity.  The  questions  now  presented  are,  1st.  Is  the 
defendant  liable  to  pay  interest  on  the  money  paid  by  the  plain- 
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tiff,  in  discharge  of  the  debt  to  Chancellor  Caldwell  ?    2d.  Is  he 
liable  for  the  costs,  and  interest  on  the  same  ? 

The  first  question  divides  itself  into  two  inquiries — 1st,  the 
liability  generally ;  and  2d,  is  he  liable  for  the  interest  unless  it 
be  counted  for? 

That  a  principal,  or  one  who  undertakes  to  indemnify  an- 
other, is  liable  for  interest,  is  too  clear  to  admit  of  doubt.  In 
Schmidt  vs.  Limehouse,  2  Bail.  276,  it  is  said  by  the  Judge  de- 
livering the  opinion,  "  I  admit  that  for  money  had  and  received, 
money  lent,  or  paid,  interest  is  generally  recoverable  from  the 
day  on  which  it  is  received,  lent,  or  paid  ;  for  it  is  at  that  mo- 
ment that  the  law  imposes  the  duty  to  pay  it,  and  it  is  then  due 
and  payable."  This  was  in  conformity  (so  far  as  money  had 
and  received,  and  money  paid,  were  concerned)  to  what  had 
been  ruled  and  said  in  Sollee  fy  Warley  vs.  Meugy,  1  Bail. 
620-3,  4.  The  same  thing  was  repeated  in  Aiken  vs.  Peoy,  5 
Strob.  15-18. 

The  debt  and  interest  paid  to  Caldwell  constitute  the  princi- 
pal, which  the  plaintiff  is  entitled  to  recover,  and  upon  that  he 
is  entitled  to  recover  interest  from  the  times  at  which  he  re- 
spectively paid  it 

But  it  is  urged,  he  cannot  recover  it,  unless  he  has  counted 
specially  for  the  interest.  The  general  rule  is,  where  the  law 
gives  interest  as  a  matter  of  course,  there  a  count  is  unneces- 
sary. For  then  it  is  a  necessary  incident  of  the  principal,  and 
follows  it  as  inseparably  as  the  shadow  the  substance.  Where 
the  interest  depends  upon  a  contract  to  pay  it,  then  generally } 
it  must  be  counted  for  specially.  In  this  case,  on  looking  at 
the  declaration,  it  seems  to  me  the  plaintiff  has  actually  counted 
for  the  interest  claimed.    But  this  was  unnecessary. 

2.  The  next  question  is,  whether  the  plaintiff  is  entitled  to 
recover  the  costs  which  he  paid,  and  the  interest  on  the  same. 
If  entitled  to  the  costs,  it  follows  from  the  previous  part  of  this 
opinion,  that  he  is  entitled  to  interest  upon  the  same  as  for  so 
much  money  paid. 

In  Legare  $*  GWair  vs.  Fraser,  (3  Strob.  378-80,)  it  is  said, 
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"  There  is  nothing  in  the  second  ground — the  counsel  fee,  like 
the  costs  and  expenses  incurred,  might  be  recovered,  if  the 
plaintiffs  litigated  in  good  faith." 

In  Cleveland  vs.  Covington,  (3  Strob.  184,)  it  was  held  and 
ruled  that  the  principal  is  liable  for  costs  paid  by  his  surety.  It 
is  very  true,  if  sureties  litigate  improperly,  or  if  one  indemnified 
cause  a  suit  to  be  set  on  foot  against  him,  costs  could  not  be  re- 
covered. The  defendant  here  has  no  cause  of  complaint ;  he 
promised  to  pay  the  debt  to  Chancellor  Caldwell,  and  when  it 
was  demanded  from  the  plaintiff,  he  was  called  upon  for  pay- 
ment, and  refused. 

If  he  had  to  pay  a  much  larger  bill  of  costs  than  is  now  de- 
manded, it  is  no  more  than  what  he  might  expect  from  such 
folly. 

The  motion  is  granted. 

Wardlaw,  Withers,  Whitner  and  Glover,  JJ.,  con- 
curred. 

Motion  granted. 


F.  W.  Selleck,  Ordinary,  vs.  Cynthia  Mathews,  Ex'x. 

An  Ordinary  has  jurisdiction  to  make  a  decree  against  an  administrator  in  favor  of  an 

assignee  of  distributees. 
In  an  action  on  the  administration  bond,  the  Ordinary's  decree  is,  as  to  the  party  in 

whose  favor  it  was  pronounced,  conclusive. 

Before  Withers,  J.,  at  Abbeville,  Spring  Term,  1853. 

This  was  an  action  on  an  administration  bond  against  the 
executrix  of  the  administrator,  David  Mathews,  deceased. 
Declaration,  on  the  penalty  of  the  bond. 
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Plea,  after  oyer,  alleged  performance  in  the  language  of  the 
condition. 

Replication,  that  the  plaintiff  ought  not  to  be  barred,  be- 
cause "  the  said  David  Mathews,  deceased,  administrator  of  all 
and  singular  the  goods  and  chattels,  rights  and  credits  which 
were  of  John  Mathews  at  the  time  of  his  death,  who  died  intes- 
tate, did  not,  from  time  to  time,  and  at  all  times,  after  the  making 
of  the  said  writing  obligatory  and  the  condition  thereof,  well  and 
truly  observe,  perform,  fulfil  and  keep  all  and  singular  the  arti- 
cles, clauses,  payments,  conditions  and  agreements  in  the  said 
writing  and  the  condition  thereof  specified  and  mentioned,  in  all 
things  therein  contained  on  his  part  and  behalf  to  be  performed 
and  done,  according  to  the  true  intent  and  meaning  of  the  said 
condition  of  the  said  writing  obligatory,  in  this,  to  wit :  That 
on  the  seventeenth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-nine,  at  Abbeville  Court- 
House,  in  the  District  of  Abbeville,  State  of  South-Carolina,  a 
citation  was  duly  issued  by  David  Lesly,  then  Ordinary  of  said 
District,  requiring  the  said  David  Mathews,  administrator  as 
aforesaid,  to  account  in  the  Court  of  Ordinary  of  said  District, 
on  the  twenty-second  day  of  November,  Anno  Domini  one 
thousand  eight  hundred  and  forty-nine,  for  his,  said  David 
Mathews's,  administration  of  said  estate  of  said  John  Mathews, 
deceased,  and  to  settle  the  estate  of  said  John  Mathews,  de- 
ceased ;  and  the  said  plaintiff  saith  that  the  said  David  Ma- 
thews, administrator  as  aforesaid,  in  his  lifetime  having  assets 
in  his  hands  of  the  estate  of  the  said  John  Mathews,  deceased, 
his  intestate,  to  wit,  on  the  twenty-second  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
nine,  in  the  said  Court  of  Ordinary,  in  the  District  and  State 
aforesaid,  did  so  account  as  required  as  aforesaid ;  and  upon 
such  said  accounting,  the  said  David  Lesly,  then  the  Ordinary 
of  said  district,  to  wit,  on  the  twenty-second  day  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
nine,  in  the  said  Court  of  Ordinary,  in  said  State  and  District, 
did  order  and  decree  that  the  sum  of  one  hundred  and  twenty* 
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one  dollars  and  thirty-six  cents  was  the  share  to  which  Alex- 
ander P.  Conner,  otherwise  called  A.  P.  Conner,  was  legally- 
entitled  unto  (which  said  Alexander  P.  Conner  was  the  as- 
signee of  some  of  the  distributees  of  said  estate  of  said  John 
Mathews,  deceased,  and  entitled  to  their  interest  or  shares  in 
said  estate  of  said  John  Matthews,  deceased).  And  the  said 
plaintiff  saith  that  the  said  sum  of  one  hundred  and  twenty- 
one  dollars  and  thirty-six  cents,  with  interest  thereon,  the  said 
David  Mathews,  in  his  lifetime,  (although  often  requested  so  to 
do,)  wholly  neglected  and  refused  to  pay  and  satisfy,  and  since 
the  death  of  the  said  David  Mathews,  the  said  defendant,  ex- 
ecutrix as  aforesaid,  (although  often  requested  so  to  do,)  hath 
hitherto  wholly  neglected  and  refused  to  pay  and  satisfy  the 
same,  or  any  part  thereof,  and  still  doth  neglect  and  refuse  so 
to  do.  And  this  the  said  Frederick  W.  Selleck,  Ordinary  as 
aforesaid,  is  ready  to  verify  ;  wherefore  he  prays  judgment,  and 
his  debt  aforesaid,  together  with  his  damages  to  be  adjudged  to 
him,"  &c. 

Rejoinder,  "that the  said  Alexander  P.  Conner  is  not,  nor 
was  the  assignee  of  any  of  the  distributees  of  said  estate  of  the 
said  John  Mathews,  deceased,  and  is  not,  nor  was  entitled  to 
their  interest  or  shares  in  said  estate  of  said  John  Mathews, 
deceased,  in  manner  and  form  as  the  said  plaintiff  hath  above, 
in  his  said  replication,  alleged ; — without  this,  that  the  said 
Alexander  P.  Conner  was  the  assignee  of  some  of  the  distri- 
butees of  the  estate  of  the  said  John  Mathews,  deceased,  and 
entitled  to  their  interest  or  shares  in  said  estate,  &c.  And  of 
this  the  said  defendant  puts  herself  upon  the  country,  and  so 
forth." 

Demurrer,  general,  and  for  causes  assigned. 

Joinder  in  demurrer. 

His  Honor  sustained  the  demurrer,  and  the  plaintiff  had  a 
verdict  for  the  amount  of  the  decree. 

The  defendant  appealed  on  the  grounds : 

1.  Because,  it  is  respectfully  submitted,  his  Honor  erred  in 
sustaining  the  demurrer. 
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2.  Because  the  plaintiff's  replication  being  defective,  if  there 
were  error  in  the  defendant's  rejoinder,  the  Court  erred  in  not 
granting  defendant  leave  to  amend,  ten  days'  written  notice  to 
plaintiff's  attorney  having  been  given  that  application  would  be 
made  for  that  purpose. 

3.  Because,  the  rejoinder  of  the  defendant  was  neither  a  de- 
parture nor  a  variance  from  her  plea,  and,  taken  in  connection 
with  the  latter,  well  put  in  issue  the  question  meant  thereby  to 
be  raised — that  there  was  no  decree  of  the  Ordinary — that  that 
mentioned  in  the  pleadings  as  such  was  a  nullity. 

4.  Because,  the  decision  of  the  presiding  Judge,  in  sustaining 
the  demurrer  and  permitting  the  plaintiff  to  take  a  verdict,  was 
contrary  to  law. 

5.  Because  the  demurrer  was  special  and  not  general — was 
matter  of  form  merely,  and  not  of  substance,  and  the  defendant 
should  have  been  allowed  to  plead  over. 

6.  Because  the  decree  of  the  Ordinary,  in  favor  of  an  as- 
signee, was  upon  a  matter  beyond  his  jurisdiction,  and  an  utter 
nullity. 

7.  Because  the  verdict  was  in  other  respects  contrary  to  law 
and  informal. 

Jones,  McGowen,  for  appellant.  It  is  a  question  of  jurisdic- 
tion. The  Ordinary's  decree  in  favor  of  an  assignee  is  void. 
He  can  only  decree  in  favor  of  distributees.  They  cited  Hill 
vs.  Robertson,  1  Strob.  1 ;  1  Williams  on  Ex'ors,  237 ;  Ordi- 
nary vs.  McClure,  1  Bail.  7 ;  Gibson  vs.  Brown,  1  N.  &  McC. 
326 ;  Ross  vs.  Chambers,  1  Bail.  548 ;  Simpkins  vs.  Cobb,  2 
Bail.  60 ;  Ordinary  vs.  Bonner,  2  Hill,  468 ;  Talvande  vs. 
Cripps,  3  McC.  147 ;  3  Strob.  108  ;  Gates  vs.  Irick,  2  Rich. 
593 ;  Pratt  vs.  Bentley,  4  Rich.  19  ;  Faust  vs.  Bailey,  5  Rich. 
107 ;  Ordinary  vs.  Johnsey,  6  Rich.  355 ;  Ordinary  vs.  Mor- 
timer, 4  Rich.  271. 

Thompson,  contra,  cited  2  Stat.  523;  5  Stat.  110;  Wad. 
Dig.  §  84,  137;  Thompson  vs.  Huekett,  2  Hill,  347;  2  Hag. 
Ec.  R.  60 ;  Chambers  vs.  Patton,  1  Bail.  130  ;  Ordinary  vs. 
Robinson,  1  Bail.  25 ;  3  Eng.  Ec.  R.  102. 
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The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  pleading  in  this  case  is  very  far  from  be- 
ing as  perfect  as  it  might  have  been.  The  plaintiff's  replication  • 
sets  out,  that  the  defendant's  testator  was  cited  to  account,  and 
did  account,  for  the  estate  of  his  intestate,  and  upon. such  ac- 
counting, he  was  decreed  to  pay  A.  P.  Conner,  as  his  share  of 
the  estate,  $121  36;  and  then  in  a  parenthesis,  it  is  stated  that 
the  said  A.  P.  Conner  was  the  assignee  of  some  of  the  distribu- 
tees, and  entitled  to  their  interests  and  shares.  This  was  in- 
formal, and  was  perhaps  cause  of  special  demurrer.  For,  un- 
questionably, the  better  mode  of  stating  the  case  would  have 
been  to  set  out,  that  Wade  Shuttlesworlh  and  Sarah  Mathews 
being  entitled,  as  distributees  of  John  Mathews,  deceased,  to 
shares  of  his  personal  estate,  had  assigned  the  same  to  A.  P. 
Conner,  with  power  to  receive  the  same,  and  therefore  he  had 
cited  the  defendant's  testator,  the  administrator,  to  an  account 
before  the  Ordinary,  and  upon  such  accounting  the  Ordinary 
had  decreed  the  sum  of  $121  36  to  be  paid  to  the  said  A. 
P.  Conner.  Such  a  statement,  properly  enlarged,  with  time 
and  place  and  proper  averments,  would  have  been  a  better  as- 
signment of  the  breach  of  the  bond  than  the  one  before  us. 
Still  it  in  substance  makes  the  same  case.  The  defendant's  re- 
joinder traverses  and  denies  the  assignment — to  which  the 
plaintiff  has  demurred. 

The  questions  which  arise,  are,  first,  had  the  Ordinary  juris- 
diction of  the  case  between  the  assignee  of  the  distributees  and 
the  administrator?  and,  second,  if  he  had,  what  was  the  effect 
of  his  decree  ? 

It  is  very  true,  that  by  the  Stat.  22  and  23,  C.  2,  c.  10,  (1  Brev. 
Dig.  90,)  it  is  provided,  that  the  Ordinary  may  make  equal  dis- 
tribution amongst  the  wife,  children  or  children's  children;  and 
failing  them,  among  th&next  of  kin.  But  it  by  no  means  fol- 
lows, that  he  may  not  decree  in  favor  of  those  representing  them. 
Indeed,  a  decree  for  such  representative  would  be  as  much  a 
decree  in  favor  of  wife,  child  or  children's  children,  (as  the  case 
may  be,)  as  if  such  wife,  child  or  children  had  demanded  it. 
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The  jurisdiction  of  a  limited  court  is  rarely  to  be  confined  to 
persons.  Residence  in  corporations  may  limit  the  jurisdiction 
of  corporate  courts ;  but  in  most  other  instances  jurisdiction  is 
decided  by  the  subject-matter.  As  in  this  instance,  this  is  an 
administrator's  account ;  of  it,  there  is  no  doubt  the  Ordinary 
had  ample  jurisdiction.  Who  was  entitled  to  that  account  ? 
He  who  showed  that  he  was  entitled  to  have  distribution  made. 
Any  one  injured  by  the  breach  of  the  administrator's  bond  in 
failing  to  account,  or  after  accounting,  in  failing  to  pay  over 
the  share  decreed,  has  the  right  to  put  the  bond  in  suit.  (1 
Brev.  Dig.  Tit.  76,  §  26,  29.)  This  shows  that  the  limit  of  the 
power  of  demanding  an  account,  is  not  to  the  distributees, 
named  in  22  and  23  Charles  2,  c.  10  ;  for,  to  enable  any  one 
to  sue  the  bond,  there  must  be  an  account. 

In  equity,  there  could  be  no  doubt  that  the  assignee  of  the 
distributees  might  file  a  bill,  and  have  an  account.  It  is  said, 
the  distributees  must  there  have  been  parties.  That  may  be 
true  :  but  I  do  not  know  that  it  follows,  that,  in  the  Ordinary's 
Court,  the  same  rule  prevails.  He  makes  up  no  formal  record. 
Any  distributee  may,  as  he  comes  of  age,  demand,  and  have 
the  account :  the  other  distributees  are  no  parties  to  it ;  it  is  the 
business  of  the  administrator  to  see  that  the  account  is  taken 
correctly.  For  if  he  does  not,  he  will  be  answerable  to  the  other 
distributees.  Here,  in  this  case,  the  assignee  was  the  attorney, 
by  the  very  assignment,  of  the  distributees,  Shuttlesworth  and 
Mathews,  and  they  are  to  be  cousidered  as  in  the  Court  of  Or- 
dinary when  the  decree  was  rendered.  When  the  decree  is 
presented,  we  are  to  presume,  omnia  esse  rite  acta,  until  the 
contrary  appears.  If  the  proceedings  are  not  made  up  with 
technical  precision,  it  is  no  objection.  Even  a  citation,  the  be- 
ginningof  the  account  before  the  Ordinary,  will  be  presumed 
after  decree.  {Lyles  vs.  McClure,  1  Bail.  7 ;  the  Same  vs. 
Robinson,  Id.  25.)  I  think,  therefore,  that  in  this  respect,  there 
is  -no  objection  to  the  decree  set  out. 

2d.  What  is  the  effect  of  the  decree  ?  The  general  rule  is, 
that  on  the  accounts,  the  Ordinary's  decree  is  prima  facie 
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merely.  But,  as  to  the  party  in  whose  favor  it  is  pronounced, 
it  has  never  been  otherwise  regarded  than  as  conclusive.  It  is 
so  regarded  in  the  Ordinary  vs.  Mortimer (,  4  Rich.  276 ;  for 
it  is  there  said,  "  It  would  be  a  strange  notion  about  the  effect 
of  a  decree,  if  the  party  who  obtained  it,  on  the  allegation  that 
he  was  entitled  as  distributee,  should  not  be  considered  as 
thereby  having  his  right  established.  I  therefore  take  it  as  in- 
disputable, that  their  right  to  claim  one  share  of  the  estate, 
whatever  that  may  be,  is  conclusively  settled." 

In  this  case,  it  is  supposed  this  rule  will  operate  hardly,  as  it 
is  alleged  the  assignment  may  be  a  forgery.  The  distributees, 
by  whom  it  purports  to  have  been  executed,  might  have  gone 
before  the  Ordinary  and  made  that  question,  by  moving  to  va- 
cate his  decree,  on  that  ground.  Every  Court  possesses  the 
power  to  set  aside  its  own  decrees  or  judgments,  on  a  proper 
case  made ;  but  it  by  no  means  follows,  that  another  Court, 
even  if  it  be  a  superior  one,  has  any  such  power. 

The  decree  set  out  in  the  replication  having  been  made  by 
the  Ordinary,  in  a  matter  of  which  he  had  jurisdiction,  and 
being  conclusive  as  to  the  party  for  whom  it  was  rendered,  it 
follows  that  the  rejoinder,  which  undertakes  to  deny  his  right, 
was  improperly  pleaded. 

Indeed,  it  is  in  no  shape  an  answer  to  the  plea ;  it  is  a  mere 
traverse,  and  denial  of  one  fact  alleged  in  it.  This,  according 
to  Gray  vs.  Gidiere,  (5  Rich.  386,)  made  the  replication  bad ; 
so  that  looked  at,  as  mere  matter  of  pleading,  the  rejoinder  could 
not  have  been  sustained  ;  but  if  it  had  been,  that  the  replica- 
tion did  not  set  out  a  sufficient  cause  of  action,  the  demurrer 
.would  have  carried  us  back  to  that,  and  the  plaintiff  would  have 
been  defeated. 

But  being  satisfied  that  his  cause  of  action  there  stated  was 
sufficient,  it  follows,  both  on  form  and  in  substance,  that  the  de- 
murrer was  properly  sustained. 

The  motion  is  dismissed. 

Withers,  Whitner  and  Glover,  JJ.,  concurred. 

Motion  dismissed. 
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James  McEwen  vs.  John  R.  Joy,  Administrator  of  A.  E.  Allen. 

Debt  liei  against  an  admlnisteator  for  rent  upon  a  parol  lease  made  to  the  intestate,  (a) 
Where  debt  is  brought  against  an  administrator,  an  objection  to  the  form  of  action  must 

be  taken  by  demurrer. 
Bent  reserved  bj  parol  has  the  same  precedence,  under  the  Act  of  1789,  in  a  course  of  ' 

administration,  as  rent  reserved  by  specialty ;  and  it  makes  no  difference  whether 

the  rent  is  due  at  the  death  of  the  intestate,  or  has  become  due  afterwards. 
When  sued  in  his  representative  character  only,  an  administrator  is  liable  for  the  whole 

rent,  to  the  extent  of  the  assets  in  his  hands,  without  regard  to  the  profits  received  by 

him  from  the  unexpired  term. 

Before  Wardlaw,  J.,  at  Kershaw,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  Debt  for  rent  The  declaration  alleged  that  the  plaintiff 
had  demised  a  house  and  lot  in  Camden  to  the  intestate,  Allen, 
for  one  year,  ending  the  last  day  of  September,  1852,  at  the 
yearly  rent  of  $250.  Whether  the  demise  was  by  deed  or  by 
parol,  was  not  stated.  The  pleas  aver  no  rent  in  arrear,  and 
plene  administravit  prater. 

"A  letter  from  Allen  to  the  plaintiff,  (admitted,  notwithstand- 
ing objection,)  .showed  a  contract  by  Allen  to  take  the  house 
for  the  year  specified,  at  the  rent  of  $250,  payable  quarterly,  if 
desired.  Allen  died  2d  January,  1852.  On*  the  21st  January, 
1852,  the  plaintiff  acknowledged  the  receipt  from  the  defendant, 
as  administrator,  of  $62.50,  in  full  of  the  rent  for  the  quarter 
which  ended  31st  December,  1851.  In  March,  1852,  the  de- 
fendant tendered  the  keys  and  possession  of  the  house  to  the 
plaintiff.  The  plaintiff  refused  to  accept.  The  defendant 
afterwards  advertised  the  house  to  be  let  until  the  first  of  Octo- 
ber following :  and  a  receipt  given  by  him  to  one  Harris,  was 

(a)  Wager  of  law  has  been  abolished  in  England  by  statute,  and  debt  on  simple  oon- 
•  tract  now  lies,  in  all  the  common  law  courts  of  that  country,  against  an  executor  or 
administrator.  2  Wheat  Sel.  804.  If  wager  of  law  does  not  exist  in  this  State,  (and  if 
it  exists,  it  is  certainly  obsolete,)  it  would  seem  plain  on  principle,  that  debt  on  simple 
contract  would  lie  against  an  executor  or  administrator.  Ccssantc  ratione,  cestui  ctip*a 
Ux.    Vide  1  Dunl.  Pr.  11;*  Bl.  Com.  347.  R. 
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adduced,  showing  that  he  had  received  from  Harris  $20.83,  the 
rent  for  the  month  ending  the  last  of  September,  1852. 

"  The  plaintiff  urged  his  right  to  recover  for  the  whole  year, 

and  to  have,  under  our  Act,  which  settles  the  order  in  which  the 

debts  of  a  deceased  person  shall  be  paid,  the  preference  which 

» is  given  to  rent  over  most  other  contracts  of  the  deceased, 

whether  by  specialty  or  simple  contract. 

"The  defendant  insisted  that  rent  had  no  preference,  unless  it 
had  been  reserved  by  indenture ;  that  the  evidence  of  a  contract 
in  writing  was  inconsistent  with  the  declaration;  that  debt  will 
not  lie  upon  a  contract  for  rent  not  by  specialty ;  and  that,  at  any 
rate,  the  preference  given  to  rent  in  the  distribution  of  an  insol- 
vent's assets,  could  not  be  extended  to  the  rent  which  accrued 
at  an  indefinite  time  after  the  death  of  the  insolvent,  or  to  rent, 
depending  upon  the  contract  or  acts  of  the  administrator,  but 
must  be  confined  to  the  rent  which  was  in  arrear  at  the  death 
of  the  insolvent,  or  at  most  to  that  which  became  due  at  the 
next  day  of  payment. 

"Under  my  instructions,  the  jury  found  for  the  plaintiff  $62.50, 
with  interest  from  the  first  of  April,  1852 — being  the  rent  which 
was  due  at  the  end  of  the  quarter  during  which  the  intestate 
died." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on  the 
ground  : 

That  he  was  entitled  to  recover,  not  only  the  rent  for  the 
quarter  current  at  the  death  of  the  intestate,  but  for  those  re- 
maining quarters  of  the  term  which  had  expired  before  action 
brought. 

The  defendant  also  appealed,  and  now  renewed  his  motion 
for  a  non-suit,  and,  failing  in  that,  moved  in  arrest  of  judgment, 
on  the  grounds : 

1.  Because  the  cause  of  action,  as  declared  on,  was  a  parol 
demise  for  rent,  aud  not  a  specialty  or  an  instrument  under  seal. 

2.  Because  debt  will  not  lie  upon  a  contract  of  intestate  not 
under  seal,  against  administrator.  , 

3* 
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Kershaw,  for  plaintiff  cited,  on  plaintiff's  ground  of  appeal, 
2  Williams  on  Ex'ors,  868,  869;  Thompson  vs.  Thompson, 
9  Price  Exch.  R.,  471 ;  Chit.  Gen.  Pr.  539,  540 ;  1  Salk.  297  ; 
Went.  Off.  Ex.,  285 ;  Jones  vs.  Harridge,  1  Saund.  1,  note ;  1 
Brev.  Dig.  Tit.  Ex'ors  and  Adm'rs,  §  33 :  and  on  defendant's 
grounds,  Com.  Dig.  Tit.  Adm'on,  13,  14;  Cage  vs.  Acton,  Holt, 
309. 

Caston,  contra,  cited,  on  plaintiff's  ground  of  appeal,  3  Co., 
63,  64;  Sel.  N.  P.,  610;  3  Lev.,  74;  5  Stat,  111 ;  Hutchinson 
vs.  Bates,  1  Bail.,  Ill :  and  on  defendant's  ground  of  appeal,  1 
Chit.  PL,  345;  3  Bl.  Com.,  345,  347 ;  2  Co.  Litt,  295,  a ;  Com. 
Dig.  Plead.  (2  W.  48);  Jac.  L.  Die.  Wager  at  Law ;  Pinchon's 
case,  5  Co.,  158 ;  Barry  vs.  Thompson,  1  New  Rep.,  293 ;  3 
Wend.  Bl.,  347,  note;  1  Chit.  PL,  93,  102;  32  Eng.  C.  L.  R., 
360 ;  42  lb.,  97 ;  Hardress  R.,  48fr ;  2  Saund.,  66 ;  2  Co.,  506 ; 
Chappettvs.  Brown,  1  Bail.  528. 

The  opinion  of  the  Court  was  delivered  by 

Wahdlaw,  J.  The  defendant  has  earnestly  urged  in  this 
Court,  that  against  him,  as  administrator,  this  action  of  debt  on 
simple  contract  will  not  lie,  for  want  of  such  privity  of  con- 
tract as  would  give  to  him  the  same  benefit  of  waging  his  law, 
which  in  such  an  action  his  intestate  would  tiave  had.  It  is  suffi- 
cient, on  this  head,  to  say,  that  the  intestate  could  not  himself, 
at  common  law,  have  waged  his  law  in  debt  for  rent  on  a  parol 
lease  (1  Wms.  Saund.,  216,  a,  note  1);  and  moreover,  that  the 
objection  to  the  form  of  the  action  can  be  taken  only  by  demur- 
rer, and  is  waived  by  pleading,  5  Taunt.  665.  See  9  Rep.  87  b ; 
1  Plow.,  182. 

The  defendant  is  sued  in  the  detinet  only :  the  rent  of  the 
first  quarter  has  been  paid  :  the  rent  of  the  second  quarter,  (in 
the  course  of  which  the  intestate  died,)  has  been  found  against 
the  defendant  by  the  verdict :  if  our  Statute  of  1789,  (5  Stat. 
Ill,  1 26,)  in  settling  the  order  for  payment  of  the  debts  of  an  in- 
testate, confines  the  precedence  which  is  given  to  rent  over 
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bonds  and  other  obligations,  to  the  rent  which  was  due  at 
the  death  of  the  intestate,  and  that  which  would  become  due  at 
the  next  day  for  payment  after  his  death,  then  the  plaintiff 
should  recover  no  more  than  he  has  done ;  but  if  that  prece- 
dence is  extended  to  all  rent  which  may  accrue  under  a  con- 
tract of  the  intestate,  then  the  defendant  here  has  assets  to  pay 
some,  if  not  all,  of  the  rent  for  the  last  two  quarters,  and  the 
plaintiff  is  entitled  to  a  new  trial. 

The  single  word  used  in  the  statute  is  rent,  general  and  in- 
definite. Conformably  to  the  English  cases,  (1  Salk.  325 ;  I  Ld. 
Raym.  515,)  our  cases  hold  that  it  is  immaterial  whether  the  rent 
be  reserved  by  lease  in  writing  or  by  parol,  Chappell  vs.  Brown, 
1  Bail.  528.  In  the  right  of  distress,  difference  may  be  made 
by  the  death  of  the  lessee ;  but  the  preference  given  to  rent 
seems  not  to  depend  on  that  right,  but,  like  it,  to  have  grown 
out  of  the  preference  yielded  to  landlords,  partly  from  feudal 
reasons,  and  partly  from  consideration  of  the  necessity  of  habi- 
tation for  human  beings.  That  assets,  which  arose  from  ether 
sources,  should  be  reserved  to  meet  rent  that  may,  long  after 
the  death  of  an  intestate,  become  due  upon  a  contract,  perhaps 
improvidently  made  by  him  for  a  long  lease,  will,  without  doubt, 
be  in  some  cases  inconvenient  and  unjust ;  but  the  unexpired 
term  is  assets  in  th£  hands  of  the  administrator,  the  profits  it 
may  yield  are  supposed  to  exceed  the  rent,  and  there  is  justice 
in  the  landlord's  claim  that  those  profits  should  not  be  directed 
to  the  payment  of  other  debts,  in  defeat  of  the  rent.  We  con- 
clude that  there  is  no  good  ground  for  a  distinction,  with  re- 
gard to  precedence,  between  rent  which  was  due  at  the  death 
of  the  intestate,  and  that  which  became  due  afterwards. 

Against  personal  liability,  the  administrator  may  secure  him- 
self by  offer  to  surrender  the  term,  and  refusal  to  enter :  even 
after  entry,  he  may,  by  proper  pleading,  confine  his  personal 
liability  to  the  profits  received  by  him,  if  they  should  be  less 
than  the  rent ;  but  when  sued  in  his  representative  character 
only,  he  is,  to  the  extent  of  assets  in  his  hands,  liable  for  the 


APPEALS  AT  LAW.  37 

Columbia,  November  and  Deoember,  1863. 

whole  rent,  without  regard  to  the  profits  received  by  him.  (See 
2  Wms.  on  Exec'rs,  868,  1491 ;  1  Saund.  1 ;  2  Piatt  on  Leases, 
372.) 

The  plaintiff's  motion  is  granted. 

O'Neall,  Withers,  Whitner  and  Glover,JJ.,  concurred. 

Plaintiff's  motion  granted. 


John  C.  Rhame  vs.  O.  P.  McRoy. 

C.  D.,  defendant  in  execution,  gave  sheriff  a  paper,  acknowledging  a  levy  of  certain  chat- 
tels, and  sheriff  made  a  memorandum  of  the  levy  on  the  execution.  C.  D.  afterwards 
sold  the  chattels,  and  for  this  conversion  the  sheriff  brought  trover  against  him : — 
Held,  that  the  sheriff  could  recover  without  proving,  at  the  trial,  that  the  chattels  had 
ever  been  within  his  power  or  control. 
% 

Before  Glover,  J.,  at  Sumter,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  action  was  trover,  within  the  summary  process  juris- 
diction, to  recover  the  value  of  a  buggy  and  gear. 

"The  plaintiff  is  Sheriff  of  Sumter  District,  and  by  virtue  of 
an  execution  against  the  defendant,  in  favor  of  P.  M.  Cohen  & 
Co.,  levied  upon  a  grey  horse,  two  mules,  a  wagon  and  harness, 
and  a  buggy  and  gear,  as  the  property  of  the  defendant.  This 
levy  was  endorsed  by  the  sheriff  on  the  execution,  and  dated 
18th  of  February,  1853.  To  the  execution  was  attached  a 
paper  enumerating  the  above  articles,  and  on  which  was  writ- 
ten -the  defendant's  acknowledgment  of  a  levy.  The  sheriff 
sold  all  the  articles  except  the  grey  horse,  and  buggy  and  gear. 
The  former  had  been  traded  for  another  horse,  which  the  sheriff 
sold,  and  this  action  was  brought  to  recover  the  value  of  the 
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buggy  and  gear.  The  demand,  refusal  and  conversion  by  the 
defendant,  and  value  of  the  property,  were  proved,  and  a  decree 
was  given  for  seventy  dollars  for  the  plaintiff." 

The  defendant  appealed,  and  now  moved  this  Court  to  re- 
verse the  decree,  or  for  a  new  trial,  on  the  ground  that  the  proof 
did  not  sustain  the  decree,  the  sheriff  not  having  made  such  a 
levy  as  the  law  requires. 

Spain,  for  appellant 

Moses,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  This  was  trover  to  recover  the  value  of  cer- 
tain chattels  in  which  the  plaintiff  set  up  a  property,  in  virtue 
of  a  levy  as  sheriff. 

The  report  informs  us  that  a  levy  was  endorsed  on  the  execu- 
tion; that  to  the  execution  was  attached  a  paper,  enumerating 
the  articles,  on  which  was  written  the  defendant's  acknowledg- 
ment of  a  levy. 

The  demand,  refusal  and  conversion  by  defendant,  and  the 
value  of  the  property,  were  proved,  and  a  decree  rendered  for  the 
plaintiff. 

The  ground  of  appeal  raises  the  question  whether  the  proof 
sustained  the  decree,  the  sheriff  not  having  made  such  a  levy  as 
the  law  requires. 

By  way  of  explaining  the  levy,  the  defendant  invited  an 
inquiry  into  the  character  of  that  acknowledgment,  as  gathered 
from  the  writing  itself,  and  the  proof  made  of  attendant  circum- 
stances. It  is  enough  on  this  point  to  say,  the  review  has  sat- 
isfied us  that  the  facts,  taken  in  connection,  justify  the  report : 
that  the  writing  was  intended,  and  should  operate,  as  an  ackrww. 
ledgment  of  levy.  The  proof  is  silent,  however,  as  to  the  fact 
whether  the  sheriff  ever  had  the  property  in  his  power  or  control, 
or  even  within  his  view.  Hence  it  is  insisted  that  the  proof  is 
deficient;  that  these  being  essential  elements,  in  order  to  consti- 
tute a  valid  levy,  they  should  have  appeared. 
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Moss  vs.  Moore  4*  Adams,  3  Hill,  276,  and  Weaiherby  vs. 
Covington,  3  St  rob.  27,  were  cases  in  which  acknowledgments 
of  levy,  unaccompanied  by  actual  seizure,  were  held  good,  even 
as  against  third  persons.  In  the  former  case,  however,  the  sheriff 
had  the  property  in  view,  and  therefore  the  power  to  take  into 
his  possession,  and  in  the  latter  it  is  urged  the  same  is  fairly  to 
be  inferred,  though  the  fact  is  not  expressly  stated  in  the  report.- 
In  each  case,  the  actual  custody  remained  with  the  defendant. 

In  this  case,  we  must  not  lose  sight  of  the  fact  that  the  contest 
is  between  the  original  parties  to  tfce  transaction — the  sheriff 
and  the  defendant  in  execution. 

For  certain  purposes,  the  sheriff  is  the  agent  of  each  party  to 
an  execution  in  his  hands.  Obligations  devolve,  and  rights  for 
his  protection  arise,  at  every  step  as  he  proceeds  in  the  discharge 
of  his  duty,  to  make  the  money. 

By  the  endorsement  of  a  levy,  there  is  no  doubt  that  he  greatly 
increased  his  own  liability.  Thfs  was  his  acknowledgment  of 
possession,  and  hence  flowed  the  consequences  as  to  him.  This 
was  induced  by  the  act  of  the  defendant.  He  derived  therefrom 
a  direct  benefit  and  accommodation.  By  his  own  acts  he  has 
acknowledged  his  own  possession  as  subordinate  to  the  sheriff, 
and  by  them  has  precluded  himself  from  calling  in  question  the 
validity  of  the  levy.  I  perceive  neither  hardship  nor  injustice 
in  maintaining  that  he  had  waived  his  rights  and  dispensed 
with  the  usual  formalities.  For  the  purposes  of  this  case,  how- 
ever, it  is  quite  enough,  and  we  are  in  no  way  disposed  to  strain 
a  rule  that  another  should  fall  into  his  snare.  These  views  find 
sanction  in  very  respectable  authorities,  to  be  found  in  11  Mass., 
317,  and  6  Watts,  468. 

The  motions  to  reverse  the  decree  and  for  a  new  trial  are  dis- 
missed. 

O'Neall,  Wardlaw,  Withers  and  Glover,  JJ.9  con- 
curred. 

Motions  dismissed. 
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The  G.  $•  C.  Railroad  Comp.  vs.  William  Choice. 

When  a  witness  residing  out  of  the  distrust  hss  been  examined  by  commission,  and  he 
afterwards  attends  under  subpoena  and  is  examined  on  the  stand,  only  the  costs  of  the 
subpoena  and  of  his  attendance  can  be  taxed— not  the  costs  of  the  commission  also. 

Before  Whitner,  J.,  at  Greenville,  Fall  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  a  motion  to  correct  the  taxation  of  costs  in  a  num- 
ber of  cases  wherein  the  Greenville  and  Columbia  Railroad 
Company  were  plaintiffs,  and  sundry  persons  separate  defend- 
ants. 

"  The  sheriff  had  been  served  with  a  rule  to  show  cause  why 
he  should  not  be  attached  for  contempt,  in  not  paying  over  the 
costs  in  these  cases  to  the  various  parties  entitled  to  receive  the 
same.  He  made  his  return,  setting  forth  the  amounts  of  costs 
in  his  hands,  which  he  professed  himself  ready  to  pay,  under 
the  direction  of  the  Court,  but  stated  that  he  had  been  notified 
not  to  pay  out  the  same,  as  a  motion  would  be  made  at  this 
term  to  correct  the  taxation.  It  appeared  that  in  most  of  the 
cases  costs  had  been  taxed  in  favor  of  the  plaintiff's  attorney, 
clerk,  sheriff,  commissioners,  and  clerk  in  commission,  on  commis- 
sions for  the  examination  of  James  L.  Gantt,  residing  in  Charles- 
ton, S.  C,  as  a  witness  for  plaintiffs,  at  Spring  Term,  1852 ;  and 
that  after  these  commissions  were  issued,  subpoenas  were  issued, 
and  Mr.  Gantt  attended  as  a  witness  at  the  same  term,  and  that 
costs  for  his  attendance  and  the  subpoenas  were  likewise  taxed. 
It  likewise  appeared  that  costs  were  taxed  in  favor  of  Mr.  Gantt 
for  his  per  diem  attendance,  as  well  as  mileage  from  Charleston, 
in  all  the  cases. 

"The  defendant's  attorney  moved  to  correct  the  taxation  of 
costs,  so  as  to  allow  costs  only  upon  the  commissions  for  Mr. 
Gantt's  testimony,  or  for  his  personal  attendance,  but  not  for 
both. 

"They  also  moved  to  correct  the  taxation  of  costs,  so  that 
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Mr.  Gantt's  mileage  should  be  charged  in  but  one  of  the  cases, 
instead  of  all. 

"The  commissions  were  regularly  issued,  and  the  affidavits 
of  the  President  of  the  Company,  as  well  as  Mr.  Oantt,  showed 
that  they  were  sued  out  in  good  faith,  and  that  Mr.  Gantt's  tes- 
timony was  material  and  important ;  and  that  at  the  time  the 
commissions  were  executed,  his  personal  attendance  as  a  wit- 
ness was  very  doubtful  and  uncertain. 

C*I  ruled  that  the  plaintiffs  were  entitled  to  tax  the  costs  for 
Mr.  Gantt's  mileage  in  all  the  cases ;  but  that  the  taxation  must 
be  so  corrected  that  the  plaintiffs  should  have  their  costs  either 
for  the  commissions  to  take  Mr.  Gantt's  testimony  at  Spring 
Term,  1852,  or  for  his  personal  attendance  at  the  said  term,  as 
they  might  olect,  but  not  for  both. 

"The  cases  were,  each  of  them,  against  separate  defendants, 
amongst  whom  there  was  no  unity  of  interest,  though  all  were 
for  instalments  on  stock  of  the  said  Company.  They  were 
combined  in  the  rule,  and  in  this  report,  to  prevent  multiplicity 
of  proceedings.  With  regard  to  the  rights  involved,  each  of  the 
defendants  stand  separate  and  alone." 

The  plaintiffs  appealed  from  that  portion  of  the  order  which 
required  of  them  an  election  to  tax,  either  for  the  commissions 
or  for  Mr.  Gantt's  attendance,  and  claimed  the  right  to  tax  for 
both  these  items. 

Elford,  for  the  motion,  cited  Kirkley\s.  Nolly,  1  Hill,  389; 
11  Stat.  75. 

Sullivan,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  17th  section  of  the  Act  of  1839  (11  Stat.  75) 
authorized  and  required  the  clerk  to  grant  a  commission  to  take 
the  deposition  of  Mr.  Gantt,  a  witness  residing  without  the  dis- 
trict where  the  trial  was  had. 

Availing  themselves  of  this  provision,  litigants  are  enabled  to 
secure  a  speedy  trial,  and  prevent  those  frequent  delays  which 
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were  caused  by  the  absence  of  witnesses.  Where  the  personal 
attendance  of  a  witness  is  preferred,  a  writ  ad  testificandum 
would  be  issued ;  but  a  party  may  also  apply  for  a  commission 
to  be  used,  if  necessary,  and  if  the  witness  be  present  in  obedi- 
ence to  the  writ,  his  examination  would  supersede  the  deposi- 
tions taken  by  commission.  The  presence  of  a  witness  is  seldom 
indispensable,  and  it  was  not  contemplated  that  the  parties  to  a 
suit  would,  in  all  cases,  avail  themselves  of  both  means  to  obtain 
evidence.  Such  a  practice  might  lead  to  the  unnecessary  accu- 
mulation of  costs,  and,  consequently,  to  abuse.  If  the  presence 
of  the  witness  be  necessary,  and  yet  the  party  desires  to  guard 
against  delay,  he  may  issue  a  commission  in  addition  to  the 
writ  ad  testificandum;  and  in  this  case  the  Court  is  satisfied 
that  the  personal  attendance  of  Mr.  Gantt  was  required,  in  good 
faith  ;  but  as  his  examination  in  chief  was  dispensed  with  by 
his  presence  under  the  writ  to  testify,  the  costs  of  the  commis- 
sion cannot  be  taxed. 

It  is,  therefore,  ordered  that  the  clerk  do  re-tax  the  costs  in  the 
several  cases  stated  in  the  report;  that  he  allow  Mr.  Gantt's 
costs  as  a  witness  under  the  writ  ad  testificandum,  in  each  case, 
together  with  the  costs  of  attorney,  clerk  and  sheriff,  on  said 
writ,  and  that  the  costs  on  the  commission  be  disallowed. 

As  the  order  made  by  the  presiding  Judge  will  attain  the 
same  result  which  is  here  contemplated,  the  motion  is  dis- 
missed. 

Wardlaw,  Frost,  Withers  and  Whitner,  J  J.,  concurred. 

Motion  dismissed. 
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James  O.  Hagood  vs.  James  E.  Robinson. 

One  who  has  taken  the  benefit  of  the  Insolvent  Debtors1  Act,  cannot  afterwards  plead 
the  statute  of  limitations  to  a  debt  which  existed,  unbarred,  at  the  time  of  his  die- 
charge,  although  it  was  contracted  after  the  filing  of  his  petition  for  the  benefit  of  the 
Act. 

Before  O'Neall,  J.,  at  Barnwell,  Fall  Term,  1863. 

This  was  a  sum.  pro.  on  a  medical  bill  for  services  and  medi- 
cine rendered  and  furnished  by  the  plaintiff  to  the  defendant, 
between  filing  his  petition  for  the  benefit  of  the  Insolvent  Debt- 
ors' Act,  and  his  discharge  under  the  same.  The  defendant 
pleaded  the  statute  of  limitations.  The  plaintiff  moved  to  strike 
out  that  plea,  on  the  ground  that  the  10th  section  of  the  Insol- 
vent Debtors'  Act  prohibits  the  defendant  from  pleading  the 
statute  to  demands  existing  at  and  before  his  discharge. 

His  Honor  thought,  that  the  term  "exhibit,"  used  in  the  Act, 
meant  the  presentation  of  the  petition  in  Court  for  the  discharge 
of  the  insolvent,  and  not  the  filing  of  his  petition.  The  motion 
to  strike  out  was  granted,  and  a  decree  rendered  for  the  plain- 
tiff's account. 

The  defendant  appealed  on  the  ground, 

Because  the  10th  section  of  the  Insolvent  Debtors'  Act,  passed 
in  1759,  (4  Stat.  91,)  contemplates  only  the  demands  of  such  per- 
sons as  were  the  creditors  of  the  insolvent  at  the  time  of  filing 
his  petition  with  the  Clerk,  and  has  no  application  whatever  to 
contracts  entered  into  after  that  period. 

/.  T.  Aldrich,  for  appellant. 
Hagood,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  This  case  depends  upon  the  construction  of 
the  tenth  section  of  the  Act  of  1759:  "And  whereas,  many 
creditors  of  the  person  so  sued,  and  petitioning  for  his  or  her  dis- 
charge, may  not  be  inclined  to  accept  a  dividend  of  such  peti- 
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doner's  estate,  but  will  rather  wait,  in  hope  of  receiving  some 
fuller  expectation  from  the  petitioner's  future  better  fortune ;  but 
inasmuch  as  the  said  creditors  by  note,  book  account  or  con- 
tract, who  through  indulgence  or  better  expectation  may  delay 
their  suits  against  such  petitioner,  may  become  barred  by  the 
Act  of  Limitations  of  this  province :  Be  it,  therefore,'  enacted, 
that  any  person  or  persons  whatsoever,  who  shall  hereafter  be 
in  the  custody  of  the  provost  marshal  of  this  province,  or  of  his 
jail-keeper  or  deputy,  and  who  shall  once  petition  the  Justices 
of  this  province  for  his  or  her  discharge,  every  such  person  or 
persons,  his  or  their  executors  or  administrators,  shall  be  inca- 
pacitated ever  afterwards  to  plead  the  Act  of  Limitations  of  this 
province,  in  bar  to  any  action  that  may  afterwards  be  brought 
against  him  or  them,  by  any  person  or  persons  that  were  his  or 
their  creditors,  for  any  demand  or  cause  of  action  that  existed  at 
the  time  of  exhibiting  the  petition  for  the  discharge  of  the  said 
person,  when  in  custody.  And  in  case  the  Act  of  Limitations  of 
this  province  shall  afterwards  be  pleaded  by  any  such  person  or 
persons,  the  said  plea  shall  be  set  aside  by  the  Court  where  such 
action  shall  be  brought,  upon  motion  mad*  by  the  plaintiff  or  his 
attorney  in  such  action,  upon  producing  the  petition  before  ex- 
hibited by  the  defendant  for  his  having  the  benefit  of  this  Act." 
(4  Stat.  91.) 

What  is  meant  by  "exhibiting"  his  petition  ?  I  think  now, 
as  I  did  on  circuit,  that  it  does  not  mean  the  filing.  For  exhib- 
iting means  to  show  to  any  one,  and  certainly  comprehends 
means  of  understanding  what  is  wanted.  The  petition  is  never 
exhibited  until  the  prisoner  is  about  to  be  admitted  to  the  benefit 
of  the  Act.    Then  it  may  be  said  to  be  exhibited. 

I  think,  too,  that  the  meaning  is  better  ascertained  by  confin- 
ing it  to  the  time  when  the  discharge  takes  effect.  All  debts 
then  existing  will  be  alike  affected. 

The  point,  though  not  exactly  decided  in  King  vs.  Westen- 
dorfy  (Dud.  244,)  was  very  nearly  approached. 

The  motion  is  dismissed. 

Wardlaw,  Withers  and  Glover,  JJ.,  concurred. 

Motion  dismissed. 
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R.  L.  Williams  vs.  James  N.  Cochran  and  Wife. 

An  agency  created  by  writing,  held,  not  to  preclude  evidence  by  parol  to  show  a  further 
special  agency  to  do  a  particular  act 

Where  anew  trial  is  moved  for  on  the  ground  that  the  evidence  was  too  slight  to  war- 
rant the  verdict,  it  is  hard  to  lay  down  any  useful  or  practical  rule  as  a  guide  to  the 
discretion  of  the  Court. 

In  an  action  against  husband  and  wife  upon  a  contract  alleged  to  have  been  made  by 
the  wife  dwn  sola,  though  the  acts  and  declarations  of  the  husband  cannot  be  given 
in  evidence  to  show  a  ratification  or  confirmation  of  a  contract  which  the  wife  had 
never,  in  fact,  made,  or  to  throw  a  liability  upon  her  which  she  had  never  assumed, 
yet  such  evidence  is  competent  for  the  purpose  of  showing  that  the  contract  alleged 
had  been,  in  fact,  made  by  the  wife,  and  was  valid  and  subsisting  at  the  time  of  the 
marriage. 

Before  Withers,  J.,  at  Abbeville,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  The  plaintiff  sought  to  recover  against  the  defendants  the 
principal  and  interest  of  the  following  note : 

"  'One  day  after  date  I  promise  to  pay  R.  L.  Williams,  or 
bearer,  the  sum  of  seven  hundred  and  forty  dollars,  for  value 
received  of  him,  this  29th  of  November,  1850. 

(Signed)  T.  P.  Mosely,  Agent  for  O.  A.  White.' 

"Subsequently  to  the  date  of  this  note,  Mrs.  White,  who  was 
a  widow,  intermarried  with  the  defendant,  Cochran.  The  evi- 
dence derived  from  T.  P.  Mosely  was  to  the  effect,  That  before 
the  death  of  White  he  had  been  his  agent  to  traffic  in  the  pur- 
chase and  sale  of  negroes,  and  had  executed  several  notes,  in 
the  course  of  his  trading,  in  the  name  of  White.  That  after  his 
death  he  continued  the  business  for  the  widow,  now  impleaded 
with  Cochran,  in  pretty  much  the  same  relation ;  that  the  note 
was  given  for  a  negro  girl,  Sophy,  who  had  belonged  to  White, 
and  for  a  horse,  estimated  at  forty  dollars;  that  shortly  before 
he  bought  Sophy  and  gave  the  note  in  question  for  her,  he  had 
told  Mrs.  White  that  he  could  buy  her;  that  she  consented  he 
might  do  so  if  he  could,  so  as  to  make  anything  on  it ;  that  be- 
fore that  there  was  a  written  contract  between  him  and  Mrs. 
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White ;  that  he  told  the  plaintiff  he  was  her  agent  to  buy  the 
negro,  and  give  her  note ;  that  when  he  wanted  the  money  he 
had  only  to  present  the  note  and  it  would  be  paid ;  that  two 
days  before  the  date  of  the  note,  he  had  executed  the  following 
instrument : 

"  'South-Carolina,  )  Enow  all  men  by  these  presents,  that 
Abbeville  District.  )  I,  Celestia  A.  White,  of  the  State  and 
District  aforesaid,  have  furnished  Tarleton  P.  Mosely,  of  the 
State  and  District  aforesaid,  with  six  thousand  three  hundred 
and  thirteen  62-100  dollars,  on  this  day,  who  has  been  and  is 
to  be  engaged  in  the  trade  and  traffic  of  buying  and  selling  ne- 
groes for  me,  and  act  as  my  agent  in  the  use  of  the  aforesaid  six 
thousand  three  hundred  and  thirteen  62-100  dollars  for  my  en- 
tire use  and  benefit;  and  the  said  Tarleton  P.  Mosely  is  to  re- 
turn to  me  the  above-mentioned  six  thousand  three  hundred  and 
thirteen  62-100  dollars,  with  all  the  neat  profits  that  may  or  has 
been  derived  or  realized,  on  the  said  six  thousand  three  hundred 
and  thirteen  62-100  dollars  in  the  trade  and  traffic  aforesaid,  at 
any  time  that  I  may  call  on  him  for  the  same,  this  27th  No- 
vember, 1850,  as  witness  my  hand  and  seal. 

(Signed)  T.  P.  Mosely,  [l.  s.] 

Test— Thomas  M.  Wilson.' 

"  Mosely  said  that  on  the  same  day  his  wife  signed  a  note, 
for  which  he  received  the  money  from  Mrs.  White,  as  follows : 

" c  One  day  after  date  I  promise  to  pay  C.  A.  White,  or  bearer 
thirty-seven  hundred  dollars,  money  borrowed  of  Joel  Smith  and 
A.  Giles,  notes'  dates  not  recollected,  which  I  am  to  pay  interest 
on — this  not  to  bear  interest — from  the  date  of  the  above-men- 
tioned notes.    This  27th  November,  1850. 

(Signed)  Frances  E.  Mosely.' 

"  This  last  sum,  said  Mosely,  was  placed  in  his  hands  for  the 
benefit  of  his  wife.  The  profits  of  his  agency,  mainly,  if  not 
wholly,  were  to  enure  to  the  benefit  of  his  wife,  who  was  a 
sister  of  Mrs.  Cochran,  he,  Mosely,  being  quite  insolvent 

"  It  was  further  disclosed  by  the  evidence,  that  Mosely  pro- 
ceeded to  Mississippi  with  a  parcel  of  negroes  (Sophy  included, 
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and  the  horse  bought  from  plaintiff ;)  and  meantime  Mrs.  White 
married  Cochran.  The  latter  went  to  the  plaintiff's  house  and 
made  some  inquiries  about  Mosely  of  the  plaintiff's  brother, 
who  had  been  with  Mosely  and  had  returned  ;  obtained  from 
the  plaintiff  the  note  now  sued  on,  leaving  a  copy  thereof  and 
a  receipt,  stating  that  he  had  received  it  for  collection.  Plain- 
tiff's brother  testified  that  Cochran  said,  if  he  found  the  negro 
and  the  horse  in  Mosely's  possession,  he  would  pay  the  note  ; 
if  not,  it  should  be  returned — that  Cochran  afterwards  told 
him  he  did  get  the  negro  and  the  horse.  Soon  after  this  Cochran 
went  in  pursuit  of  Mosely,  having  expressed  apprehensions  that 
Mosely  was  about  to  behave  badly.  He  went  to  Mississippi, 
encountered  Mosely,  entered  into  the  transactions  with  him  dis- 
closed by  the  papers  hereto  appended,  marked  'D'(a)  and  *F.'(6) 

(o)  The  paper  marked  "  D"  is  as  follows  : 

THB  STATE  OF  MISSISSIPPI— CAMOL  COUNTY. 

This  agreement)  made  this  the  13th  of  March,  1851,  between  T.  P.  Mosely  of  the  first 
part,  and  J.  N.  Cochran  of  the  seoond  part,  witnesseth :  That  whereas  said  T.  P.  Mosely 
has  been  engaged  in  the  trade  of  buying  and  selling  slaves  as  the  agent  of  Celestia  A. 
White,  using  in  such  trade  the  capital  and  money  furnished  by  his  principal,  with  which 
he  has  purchased  the  negro  slaves  hereinafter  named.  And  on  a  settlement  made  at 
this  date  between  said  Mosely  and  Cochran,  now  the  husband  of  said  C.  A.  White,  it  is 
ascertained  and  the  said  Mosely  acknowledges  himself  indebted  to  said  J.  N.  Cochran  in 
the  sum  of  eleven  thousand  five  hundred  and  forty-three  dollars,  on  account  of  the  oap- 
ital  furnished  by  his  principal.  Now,  in  consideration  of  the  premises  and  to  secure 
said  debt,  the  said  T.  P.  Mosely  transfera,  conveys,  and  delivers  to  said  J.  N.  Cochran 
the  following  named  negro  slaves,  which  are  valued,  to  wit :  Jaok  1600  dollars,  Daniel 
1100  dollars,  Henry  950  dollars,  Leroy  1060  dollars,  Henry  Smith  1000  dollars,  Hum- 
phrey 1000  dollars,  Reuben  900  dollars,  Davy  600  dollars,  William  700  dollars,  Martha 
750  dollars,  Sophy  762  dollars,  Mary  750  dollars ;  all  of  which  slaves  wore  purchased 
as  agent  aforesaid  by  said  Mosely.  This  transfer  is  made  on  the  following  agreement 
and  condition :  That  said  J.  N.  Cochran  shall  sell  at  public  sale,  on  a  credit  of  twelve 
months,  taking  bond  with  good  security,  all  of  said  slaves — the  sale  to  be  made  on  the 
first  of  April  next  at  Grenada  or  Carrolton— unless  both  the  parties  hereto  shall  agree 
on  a  different  time,  place,  and  terms  of  sale.  And  the  said  parties  do  mutually  covenant 
and  agree  that,  if  on  such  sale  the  proceeds  thereof  shall  exceed  the  sum  of  eleven  thou- 
sand and  sixty-two  dollars,  then  and  in  that  event  said  Cochran  shall  pay  and  account 
to  said  Mosely  for  such  excess — the  intention  of  the  parties  is,  that  Mosely  shall  have 
the  excess  of  proceeds  of  such  sale  beyond  the  said  assessed  value  of  the  slaves.  But  if 
the  proceeds  of  said  sale  shall  be  less  than  eleven  thousand  and  sixty-two  dollars,  then 
said  Mosely  agrees  to  pay  said  Cochran  a  sum  equal  to  such  deficit  And  to  secure 
further  the  debt  aforesaid,  and  the  performance  of  the  covenants  made  by  said  Mosely, 
the  party  of  the  first  part,  doth  transfer,  sell,  and  convey  to  J.  N.  Cochran  a  wagon  and 


48  APPEALS  AT  LAW. 


William*  vs.  Cochran. 

"  After  the  execution  of  these  papers  Mosely  and  Cochran 
came  to  Eutaw,  Alabama,  where  some  misunderstanding  arose, 
and  Mosely,  with  some  $1600  of  Cochran's  money,  started  for 
South-Carolina  ;  was  forthwith  pursued  by  Cochran  to  Tusca- 
loosa, and  after  a  good  deal  of  wrangling  for  a  day  and  night, 
Mosely  said  that  from  time  to  time  he  returned  the  money  be- 
longing to  the  other,  and  then  came  to  this  State. 

five  horses,  a  Rookaway  carriage,  and  a  note  executed  by  William  Chandler  for  seven 
hundred  dollars,  dated  16th  of  January,  1861,  and  dne  1st  of  March  after  date. 

To  have  and  hold  said  property  only  as  Trustee  for  the  purpose  aforesaid.    Said  Trus- 
tee to  hare  power  of  sale  in  ease  it  shall  he  necessary  to  execute  the  trust. 
The  said  parties  to  this  agreement  have  executed  the  same  in  duplicate. 
In  faith  whereof,  witness  their  hands  and  seals,  date  above. 

J.  N.  Cochran,  [l.  s.] 
T.  P.  Mosely,  [l.  s.] 

The  State  of  Mississippi,  >     I,  T.  P.  Mosely,  have  this  day  returned  and  re -deli v- 
Carrol  County.  >  ered  to  J.  N.  Cochran,  negro  girl  Ann,  the  property  of  C. 

A.  White,  being  the  slave  which  said  C.  A.  White  delivered  to  me  in  South-Carolina  as 
her  agent,  to  be  by  me  sold ;  and  said  Cochran  has  delivered  to  me  my  receipt,  which  I 
had  executed  for  Baid  slave.    Witness  my  hand  and  seal,  this  13th  day  of  March,  1851. 

T.  P.  Mobely,  [l.  a] 
(6)  The  paper  marked  "  F"  \s  as  follows  : 

THE   STATE   OF  MISSISSIPPI — CARBOL   COUNTY. 

This  agreement,  made  this  the  13th  day  of  March,  1851,  between  T.  P.  Mosely  of  the 
first  part,  and  J.  N.  Cochran  of  the  second  part,  witnesseih  :  That  for  the  purposes  and 
considerations  expressed  in  an  agreement  made  and  executed  between  the  parties  above- 
named,  of  even  date  with  this  agreement,  the  said  party  of  the  first  part  doth  transfer, 
convey  and  deliver  to  said  J.  N.  Cochran,  two  other  negro  slaves,  named  and  valued  as 
follows :  Grandison  at  $1000,  and  Silvey  at  $700.  This  conveyance  is  made  and  executed 
on  the  same  conditions  expressed  in  the  agreement  above  referred  to,  and  the  contract- 
ing parties  hereto  do  mutually  covenant  to  perform  in  referenoe  to  the  two  slaves  above- 
named,  all  the  stipulations  made  in  referenoe  to  the  slaves  conveyed  in  the  agreement 
of  even  date  with  this. 

And  whereas,  it  was  stipulated  in  the  power  of  attorney  executed  by  Celestia  A. 
White,  in  Abbeville  District,  South -Carolina,  and  dated  27th  November,  1850,  that  said 
T.  P.  Mosely  should  account  to  and  pay  over  to  said  Celestia  A.  White  all  profits  that 
should  accrue  in  the  business  of  Baid  agency  in  the  buying  and  selling  of  slaves.  And 
the  said  agreement  of  even  date  with  this  above  referred  to,  having  fixed  the  amount  of 
money  advanced  to  said  Mosely  by  his  principal  at  $11,543  00.  Now;  after  the  pay- 
ment of  said  sum  of  money  from  the  sale  of  the  slaves  in  the  manner  stipulated  in  the 
agreement  of  this  date,  the  balance  would  constitute  profits"— and  the  said  C.  A.  White 
having  created  this  agency  for  the  benefit  of  her  sister,  the  wife  of  said  Mosely,  the  said 
Cochran,  in  consideration  of  the  premises,  doth  release  and  give  all  such  profits  to  said 
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"  Before  Cochran  reached  Mississippi,  Mosely  entered  into  a 
transaction  with  one  Herndon,  a  trader  in  negroes,  disclosed  by 
the  paper  'H,'(c)  annexed. 

"  Mosely  admitted  that  a  bad  state  of  feeling  existed  between 
himself  and  Cochran.  But  he  testified  that  a  full  settlement 
was  had  between  them  in  Mississippi,  and  the  note,  now  the 

T.  P.  Mosely,  only  as  trustee,  to  hold  the  same  for  the  sole  and  separate  use  and  benefit 
of  his  wife,  Frances  E.  Mosely,  as  a  separate  estate— it  being  the  intention  of  the  par- 
ties that  whatever  sum  is  paid  to  Mosely,  as  excess  on  sale  of  slaves,  beyond  assessed 
value,  as  provided  by  both  agreements,  after  the  original  debt  aforesaid  is  satisfied, 
should  be  received  by  Mosely  only  as  trustee  on  the  trusts  aforesaid :  signed  and  sealed 
in  duplicate. 
In  faith  whereof,  witness  our  hands  and  seals. 

J.  N.  Coohean,  [l.  a.] 

T.   P.   MOSBLY,   [L.   8.] 

(e)  The  paper  marked  •*  H"  is  as  follows : 

Know  all  men  by  these  presents,  that  I,  Tarleton  P.  Mosely,  of  the  District  of  Abbe- 
ville,  and  State  of  South-Carolina,  but  now  in  the  city  of  Jaokson,  in  the  State  of  Mis- 
sissippi, have  thie  day  placet!  in  the  hands  of  Edward  Herndon,  of  the  County  of  Monroe 
and  State  of  Mississippi,  the  following  named  negroes  for  the  purpose  of  selling,  to  wit : 
Jackson,  Silvey  and  child,  Edwin,  Ampy,  Cato,  Chaney,  Isabella,  Mary  Frances,  Rob- 
ert, Sarah,  Sally,  Emily,  Mariah,  Mary,  Rose  and  her  two  children,  Henry  and  Tom, 
Rollin,  infant  child,  Grandison,  Humphrey,  Daniel,  Leroy,  Henry,  Reuben,  William, 
Davy,  Martha,  Sophia,  Ann,  Eliza,  Louisa,  Sylvey,  George,  Jaokson,  the  Carpenter ; 
and  the  said  Herndon  is  by  these  presents  authorized  to  take  into  possession  and  keep 
said  negroes,  until  he  shall  be  able  to  make  sale  of  them  to  the  best  advantage,  and  he 
is  authorised  to  remove  said  negroes  to  any  plaoe  within  the  State  of  Mississippi  that  he 
may  think  best.  And  I  bind  myself  to  pay  all  necessary  expenses  for  said  removals, 
and  all  other  necessary  expenses  accruing  in  any  way  relative  to  the  sale  of  said  negroes 
aforesaid,  and  the  said  Herndon  is  authorized  out  of  the  sale  of  said  negroes,  (the  first 
sold,)  to  appropriate  to  his  own  use  the  sum  of  eleven  thousand  five  hundred  dollars, 
which  is  due  to  him  from  me,  and  for  which  he  holds  three  due  bills  (as  follows)  :  One 
for  three  thousand  dollars,  dated  February  18th,  1861 ;  one  for  thirteen  hundred  and 
fifty  dollars,  dated  February  18tb,  1851 ;  one  for  seven  thousand  one  hundred  and  fifty 
dollars,  dated  February  19th,  1851.  And  after  the  above-stated  amount  is  received  by 
the  said  Herndon,  then  the  due  bills  before-mentioned  are  to  be  handed  to  me,  the  said 
Mosely,  with  all  the  neat  proceeds  of  sale  of  negroes  over  and  above  the  before-men- 
tioned sum  of  eleven  thousand  five  hundred  dollars.  Now,  in  consideration  of  the 
premises  hereinbefore  stated,  he,  the  said  Herndon,  is  by  me  fully  authorised  to  sell, 
swap,  or  dispose  of  in  any  way  he  may  think  best,  any  or  all  of  said  negroes,  and  I  bind 
myself  to  ratify  and  confirm  said  sales,  swaps,  or  transfers,  as  fully  and  amply  as  if 
done  by  me  in  person. 

In  witness  whereof,  I  have  hereunto  set  my  name  and  affixed  my  seal,  this  Jaokson, 
Mi,  February  19th,  1851.  T.  P.  Mosily,  [sua..] 

Attest— -J.  L.  Stubblxfibld. 
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cause  of  action,  was  taken  into  the  account,  and  Sophy  and  the 
horse,  which  were  the  consideration  of  it,  were  delivered  there 
to  Cochran,  together  with  everything  else  he  had. 

"  The  paper  marked  cB,'(rf)  was  introduced  by  the  defendant 
to  show  the  nature  of  Mosely's  agency  for  Leonard  J.  White, 
the  deceased  husband  of  Mrs.  Cochran. 

"  It  appeared  that  Mr.  Joel  Smith  had  lent  to  Mrs.  White,  on 
her  note  executed  in  person,  October  2,  1850,  $2,500,  for  which 
loan  Mosely  had  previously  applied.  On  that  occasion  he  said 
nothing  about  agency,  though  the  parties  met  in  the  road,  and 
had  not  a  long  interview ;  that  Mr.  Smith  sold  to  Mrs.  White 
three  negroes  for  $2,400,  on  26th  November,  1850,  and  took  her 
note  signed  in  person  ;  that  Mosely  negotiated  this  transaction, 
and  said  Mrs.  White  would  give  her  note.  The  negroes,  how- 
ever, were  delivered  to  her ;  that  he  understood  them  to  say  the 
money  borrowed  from  him  was  to  buy  negroes ;  that  Mosely 
and  Mrs.  White  went  to  Virginia  to  purchase  negroes  ;  that  he 
would  not  have  taken  Mrs.  White's  note  signed  by  Mosely  as 
agent. 

"  It  appeared  further,  that  a  Mrs.  Wilson  was  a  sister  of  Mrs. 
Mosely,  and  when  Mosely  was  sued  on  the  note  in  question  now, 
he  was  a  resident  at  Wilson's,  and  on  the  occasion  of  some  in- 
terview between  the  plaintiff  (I  believe)  and  Mosely,  he  referred 
to  Mrs.  Wilson  as  competent  to  prove  his  agency  and  to  sign  the 
note  for  Mrs.  White — Mrs.  Wilson  denied  she  knew  any  such 
thing. 

"  The  only  other  instances  proved  on  the  trial,  in  which  Mose- 

(d)  The  paper  marked  "  B"  is  as  follows : 

Received,  of  Leonard  J.  White,  one  thousand  dollars,  in  addition  to  three  thousand 
dollars  received  from  him  by  me  on  the  tenth  day  of  February  last,  which  I  have  been 
using  as  his  agent  in  the  trade  and  traffic  of  negroes,  making  in  all  that  I  have  received 
of  him,  the  said  White,  four  thousand  dollars,  which  I  am  to  use  as  his  agent  and  for 
his  entire  use  and  benefit  in  the  trade  and  traffic  of  buying  and  selling  negroes ;  and  I 
am  to  return  to  the  said  Leonard  J.  White  the  said  four  thousand  dollars,  and  all  the 
neat  profits  that  may  be  made  by  me  in  said  trade  and  traffic,  whenever  he,  the  said 
Leonard  J.  -White,  shall  call  for  or  demand  the  same.  Witness  my  hand  and  seal,  the 
2d  July,  1849.  T.  P.  Mosely,  [l.  b.] 

Test— D.  Douglass. 

4# 
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ly  had  signed  the  name  of  Mrs.  White,  as  his  principal,  was  one 
bill  of  sale  of  a  negro,  which  it  did  not  appear  she  ever  knew 
anything  about,  and  another  which  she  did  sanction.  The  date 
of  neither  appealed. 

"  Mr.  Noble,  defendant's  attorney,  said,  that  at  October  Term 
last,  plaintiff  came  into  his  office  and  without  interrogation  vol- 
unteered to  say,  that  he  charged  Noble  with  preventing  a  com- 
promise of  this  case,  and  said  that  Mosely  offered  him  the  money 
for  the  negro  and  horse,  but  he  preferred  a  note  for  the  sake  of 
the  interest. 

ct  The  foregoing,  with  the  documents  referred  to,  comprise,  I 
think,  the  substance  of  the  whole  testimony  presented,  on  either 
side. 

"  The  jury  were  fully  instructed  upon  the  law  of  agency — 
touching  every  point  in  that  branch  of  law  involved  by  the  evi- 
dence or  the  argument.  There  seems  to  be  no  complaint  by  the 
appealing  party  to  such  exposition  of  the  law  of  the  case,  and, 
therefore,  I  forbear  to  set  forth  the  charge.  I  expressed  no  opin- 
ion upon  the  facts ;  yet,  I  told  the  jury,  explicitly,  that  argument 
for  the  plaintiff,  derived  from  Cochran's  supposed  ratification  of 
the  purchase  of  Sophy  by  receiving  her  and  the  horse  from 
Mosely,  in  Mississippi,  could  not  be  a  good  cause  of  action 
against  him  and  his  wife,  since,  if  the  liability  of  the  wife  did 
not  exist  when  the  note  was  made,  the  act  of  the  husband 
would  not  operate  to  fix  any  upon  her — that  such  portion  of  the 
evidence  could  only  bear,  as  one  fact  in  the  case,  and  be  taken 
for  what  it  was  worth,  upon  the  inquiry  whether  the  authority 
was  originally  communicated  by  Mrs.  White  to  Mosely.  As  to 
the  paper  signed  and  sealed  by  Mosely  on  the  27th  November, 
1850,  (heretofore  set  forth,)  the  jury  were  told  to  consider  whether 
that  indicated  the  full  scope  and  specific  limits  of  his  agency, 
or  whether  there  was  a  special  authority  beyond  it,  to  execute 
this  note.  If  the  former  were  true,  then  it  was  necessary  for 
the  plaintiff  to  show  that  the  execution  of  such  a  note  was  ne- 
cessarily incident  to  such  agency  as  the  paper  indicated,  as  a 
means  to  the  prescribed  end — or,  failing  in  that,  (as  was  mani- 
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fest  he  would,)  he  must  show  that  he  had  a  right,  as  a  third 
person  unaffected  by  a  private  relation  between  Mrs.  White  and 
Mosely,  to  regard  Mosely  authorized  to  sign  the  note,  as  agent, 
by  reason  of  similar  acts  recognized  and  ratified  by  Mrs.  White ; 
and,  as  to  the  last  proposition,  there  was  no  evidence  except  the 
bill  of  sale,  which  Mrs.  White  had  sanctioned. 

"  With  such  instructions  on  these  points,  and  sundry  illustra- 
tions of  my  meaning,  the  cause  was  submitted  to  the  jury  on 
the  entire  evidence,  and  they  found  a  verdict  for  plaintiff,  for 
$700  and  interest,  excluding  (as  I  told  them  they  ought)  the 
price  of  the  horse,  which  Mosely  did  not  pretend  to  have  au- 
thority to  buy." 

The  defendants  appealed,  and  now  moved  this  Court  for  a 
new  trial,  upon  the  grounds : 

1.  Because  no  authority  was  given  Tarleton  P.  Mosely,  the 
agent,  to  use  or  pledge  the  credit  of  his  principal,  Mrs.  Celestia 
A.  White,  now  Mrs.  Celestia  A.  Cochran,  one  of  the  defendants, 
as  he,  the  said  agent,  was  furnished  by  his  principal  with  ample 
ready  money  or  capital  upon  which  to  trade ;  the  said  %  agency 
having  been  created  for  the  sole  benefit  and  advantage  of  Mrs. 
Frances  E.  Mosely,  the  wife  of  the  said  agent,  and  not  for  the 
benefit  of  the  said  principal.  , 

2.  Because  the  said  agent,  Mosely,  was  not  only  furnished 
with  ample  capital,  but  by  his  receipt,  under  seal,  bearing  date 
the  day  he  set  out  upon  his  aforesaid  agency,  to  wit :  the  27th 
of  November,  1850,  in  his  own  handwriting,  and  containing  the 
terms  of  the  contract  between  him  and  his  said  principal,  he  not 
only  defines  and  expresses  the  scope  of  his  authority  as  agent, 
but  thereby  precludes  and  estoppes  himself  from  proving  a  pre- 
vious parol  authority  from  his  principal  to  pledge  her  credit ; 
thus  attempting  by  parol  testimony  to  add  to  and  enlarge  his 
power  as  agent  in  contradiction  to  his  aforesaid  receipt,  under 
seal,  which  states  the  terms  of  the  agency. 

3.  Because  it  was  in  proof  that  the  said  agent,  Mosely,  had 
|n  his  pocket  at  the  time  he  pledged  the  credit  of  hj§  ^foresaid 
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principal,  by  signing  her  name  to  the  note  which  is  the  foun- 
dation of  this  action,  a  large  amount  of  money,  to  wit :  at  least 
three  thousand  seven  hundred  dollars,  advanced  him  by  his 
said  principal  for  the  purposes  and  objects  of  the  agency ;  thus 
showing  conclusively  he  was  not  authorized  to  use  or  pledge 
the  credit  of  his  aforesaid  principal. 

4.  Because  the  act  of  the  aforesaid  agent,  Mosely,  was  be- 
yond the  scope  of  his  authority,  which  has  not  been  recognized 
and  confirmed  by  the  defendants,  Cochran  and  wife. 

5.  Because  the  verdict  of  the  jury  was  contrary  to  the  law 
and  evidence  of  the  case. 

Noble,  for  appellants. 
Marshall^  McGowen,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  grounds  of  appeal  present  no  complaint 
of  the  law  laid  down  to  the  jury,  but  it  is  urged  to  this  Court 
that  there  was  either  no  evidence  to  support  the  verdict,  or  so 
little  and  that  so  equivocal,  as  to  warrant  this  Court  in  direct- 
ing another  investigation. 

It  is  hard  to  lay  down  any  useful  or  practical  rule  as  a  guide, 
where  the  ground  is  such  as  that  above-stated  in  regard  to  the 
quantum  of  evidence.  If  there  be  none  to  support  the  verdict, 
of  course  it  must  go  back  ex  debito  justicice.  That  which  is 
slight  to  one  mind  may  be  strong  to  another.  It  may  be,  in- 
deed, that  this  Court,  if  acting  as  a  jury,  might  resolve  a  set  of 
circumstances  otherwise  than  the  lawful  arbiters  of  facts  may 
have  done.  It  is  precisely  that  degree  of  liberal  discretion  which 
must  be  lodged  in  the  tribunal  of  last  resort,  necessary  to  the 
ends  of  justice  by  the  consent  of  all  sound  writers,  reinforced  by 
the  experience  of  the  profession,  which  most  embarrasses  this 
tribunal.  We  have  subjected  the  facts  reported  in  this  case  to 
a  review,  and  are  constrained  to  the  conclusion,  that  there  is  no 
sufficient  ground  to  say,  the  verdict  rendered  is  without  evi- 
dence, or  that  the  evidence  is  so  insufficient  and  inconclusive 
as  to  render  the  jury  liable  to  the  charge  of  caprice. 

Two  days  before  Mosely  signed  the  note  sued  on,  professedly 


64  APPEALS  AT  LAW. 

Williams  vs.  Cochran. 

as  agent  of  Mrs.  Cochran,  (then  White,)  a  paper  was  executed 
by  Mosely,  which  seems  to  have  been  intended  for  execution  by 
Mrs.  White,  which  shows  that  she  advanced  a  certain  sum  of 
money  to  Mosely  to  use  in  a  traffic  in  negroes.  But  this  does 
not  exclude  the  idea  that  he  was  to  be  confined  to  that  sum, 
and  to  deal  by  purchasing  for  cash  only  in  all  cases.  The 
profits  expected  from  that  sum  were  intended  mainly,  if  not 
wholly,  for  the  benefit  of  Mrs.  Mosely.  It  was  in  evidence  that 
Mosely  had  an  interview  with  Mrs.  White  about  the  purchase 
of  Sophy,  for  whom  (and  a  horse)  the  note  sued  on  was  given, 
and  she  consented  to  the  purchase  of  the  negro  ;  that  he,  Mosely, 
assured  the  plaintiff  he  was  authorized  to  bind  Mrs.  White  by 
the  note ;  that  Cochran  pursued  Mosely  to  Mississippi,  having 
first  procured  the  note  from  the  plaintiff  for  collection,  leaving 
a  copy  and  receipt,  and  promising  the  plaintiff  that  if  he  found 
the  negro  Sophy,  and  the  horse,  in  Mosely's  possession,  he  would 
pay  the  note  ;  if  not,  it  should  be  returned  ;  that  he  did,  in  fact, 
get  Sophy  and  the  horse  from  Mosely ;  that  the  amount  of  the 
note  was  charged  against  Mosely  in  a  settlement  with  him, 
which  became  thus  a  credit  to  Cochran  on  the  account  which 
Mosely  rendered  for  his  agency  for  Mrs.  Cochran.  It  further 
appeared,  that  in  such  accounting  between  Cochran  and  Mosely, 
the  "capital"  which  the  latter  was  charged  with  having  received 
from  Mrs.  Cochran  was  stated  to  be  $11,543 ;  which  sum  was 
beyond  the  cash  aggregate  which  it  appeared  Mosely  and  his 
wife  had  received  from  Mrs.  White  (now  Cochran). 

We  cannot  say  that  these  facts  might  not  authorize  a  jury  to 
conclude  that  so  much  of  this  "capital"  as  consisted  in  the  pur- 
chase money  of  Sophy,  or,  in  other  words,  as  arose  from  the 
note  given  to  the  plaintiff,  was  recognized  as  having  been  ad- 
vanced by  Mrs.  Cochran,  dum  sola. 

It  was  argued,  however,  as  matter  arising  on  the  report  of 
this  case,  that  this  was  not  sufficient  to  support  the  idea  of  a 
ratification  by  these  defendants — that  what  Cochran  did  could 
not  implicate  his  wife.  It  is  enough  to  say,  that  it  was  not  so 
held  on  the  circuit  In  order  to  guard  the  jury  against  that 
position  assumed  for  the  plaintiff  they  were  instructed  that  the 
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acts  of  Cochran  could  not  reflect  back  so  as  to  infuse  any  new 
force  into  an  act  of  his  wife  while  sole,  or  to  fix  on  her  a  lia- 
bility, as  originating  then,  which  she  had  not  assumed — or  be- 
come, in  other  words,  a  cause  of  action  against  them  both.  But 
that  this  species  of  evidence  might  be  taken  for  what  it  was 
worth,  upon  the  inquiry  whether  Mrs.  White  authorized  Mosely 
to  sign  the  note  in  her  name. 

We  do  not  perceive  any  good  ground  to  gainsay  this.  It 
may  not  be  very  cogent  proof— but  that  is  not  the  test.  It  was 
the  least  effect  it  could  have,  and  must  be  allowed  that  much, 
to  bear  in  that  direction,  or  to  have  no  bearing  at  all.  It  could 
not  be  excluded  from  the  case,  for  it  was  in  without  objection. 

Suppose  Williams  bad  applied  to  Cochran,  at  his  house,  and 
the  day  after  his  marriage,  for  payment  of  this  note,  and  he  had 
said,  "  I  am  ignorant  of  the  transaction ;  I  will  inquire  of  my 
wife ;" — and  on  consulting  her,  had  forthwith  said,  "  It  is  all 
right — the  note  shall  be  paid ;" — surely  this  would  have  been 
pertinent  and  competent  evidence  for  Williams  in  an  action  on 
the  note.  Yet,  it  is  of  the  same  grade  (perhaps  would  be  of 
greater  force)  as  that  derived  on  the  trial  from  Cochran's  acts. 
If  obnoxious  to  objection,  it  would  seem  to  be  on  a  ground  that 
would  neutralize  anything  that  could  be  done  pending  the  claim 
against  Cochran  and  wife,  upon  a  contract  alleged  to  be  made 
dum  sola.  She  could  make  no  admission,  in  his  absence,  that 
would  bind  him ;  but  she  could,  in  his  presence,  he  assenting, 
expressly  or  impliedly.  She  could  not  do  the  former,  because 
the  liability  was  his — he  was  bound  to  pay  her  debts.  Yet  they 
could  have  confessed  judgment,  it  is  presumed,  in  this  very  case. 
She  could  not  be  made  to  pay  the  judgment  during  coverture  ; 
certainly  not  unless  she  had  a  separate  estate,  and  probably  then 
only  in  a  Court  of  Equity.  Cochran  could  release  a  note  due 
to  her,  or  he  might  recognize  one  due  by  her,  or  pay  it.  The 
difference  is  great  between  the  admissions  of  the  wife  and  those 
of  the  husband,  where  the  question  is,  as  to  her  debt  contracted 
dum  sola.  In  the  choses  for  or  against  her,  his  is  the  legal  in- 
terest when  action  is  brought.    She  might  collude,  or  be  en- 
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trapped,  to  defraud  him  as  to  debts  due  or  debts  owing  on  her 
account.  She  is  not  sui  juris,  but  he  is.  It  seems  unreasona- 
ble to  affirm  that  the  wife  must  be  made  a  party  to  a  record,  and 
yet  that  no  admission  of  the  cause  of  action  by  her,  with  the 
knowledge  and  concurrence  of  her  husband,  shall  be  heard,  if 
not  to  establish  the  plaintiff's  right,  at  least  to  advance  his 
cause.  The  legal  disability  visited  on  her  as  to  independent 
acts  or  admissions,  is  quite  necessary  to  protect  the  husband — 
and  though  the  judgment  obtained  against  both  might  survive 
against  her,  if  the  husband  does  not  pay  it,  (or  take  the  benefit  of 
the  insolvent  debtor's  law,  which  would  work  her  final  discharge 
as  well  as  his,  Lockwood  vs.  Salter,  5  B.  &  Ad.  303 ;  27  Eng. 
C.  L.  R.  82,)  though  pending  the  action  if  the  husband  die,  it 
may  proceed  to  judgment  against  the  wife — though  in  such  case, 
it  may  be,  his  admissions  would  not  be  evidence  against  her, 
being  sole  defendant — yet  this  does  not  come  up  to  this  case, 
where  the  husband's  admissions,  or  acts,  are  tendered  against 
himself  and  wife,  joint  defendants,  on  the  trial  of  the  cause 
against  them.  If  husband  and  wife  be  joint  plaintiffs  on  a 
cause  of  action  accruing  to  the  wife  while  discovert,  and  the 
defendant  offer  a  discount,  cannot  the  husband  admit  it  and  the 
wife  be  bound  to  accept  a  judgment  rendered  for  the  residue  ? 
and  this,  though  it  be  conceded,  that  if  by  the  death  of  the 
husband  she  should  become  sole  plaintiff,  she  may  repudiate 
his  admissions  which  have  not  been  yet  ratified  by  a  judgment  ? 

These  considerations  tend  to  show  that  Cochran's  acts  or  ad- 
missions, if  strong  enough  to  import  so  much,  might  conclude 
the  wife  while  they  remain  joint  defendants.  But  however  that 
may  be,  they  reconcile  us  to  the  opinion  that  the  force  and  effect 
which  was  allowed  to  them  on  the  circuit  operated  no  legal 
wrong  to  the  appellants. 

Wherefore  it  is  adjudged,  that  the  motion  be  dismissed. 

O'Neall,  Wardlaw,  Frost,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 
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Cullin  Lark  vs.  James  Cunningham. 

Plaintiff  claimed  a  certain  negro,  under  an  alleged  parol  gift  from  defendant,  his  father- 
in-law.  The  negro  had  been  sent  home  with  plaintiff  and  hie  wife,  when  they  removed 
from  defendant's,  more  than  a  year  after  the  marriage : — Held,  that  defendant,  for 
the  purpose  of  showing  that  the  negro  had  been  only  loaned,  might  give,  in  evidence, 
as  part  of  the  res  geste,  a  paper  signed  by  plaintiff's  wife,  and  bearing  date  a  few 
days  before  their  removal  from  defendant's,  containing  a  promise  to  return  the  negro 
when  called  for. 

Where  the  husband  uses  the  wife  as  a  channel  through  which  he  claims  a  title  to  chattels 
by  gift  from  another,  the  alleged  donor  may  give  in  evidence  the  acts  and  declara- 
tions of  the  wife,  made  at  the  time  of  the  alleged  gift,  though  such  acts  and  declara- 
tions were  not  known  to  the  husband,  for  the  purpose  of  showing  that  there  was  in  fact 
no  gift,  but  only  a  loan. 

Before  Whitner,  J.,  at  Laurens,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  This  was  trover,  to  recover  the  value  of  a  slave,  Ben.  The 
plaintiff  was  the  son-in-law  of  defendant,  and  his  title  to  the 
slave  in  question  rested  on  the  following  proof :  Plaintiff  and  the 
daughter  of  defendant  were  married  in  1849  ;  she  remained  at 
her  father's  during  that  year,  though  her  husband  had  charge 
of  a  place  in  the  neighborhood,  either  his  father's  or  his  own, 
which  he  overlooked.  In  the  Spring  of  1851,  they  removed  to 
his  place,  where  they  have  since  lived.  The  slave  Ben  and 
some  other  slaves,  together  with  some  articles  of  furniture,  were 
sent  along  with  them  at  the  time.  Defendant  is  a  man  of  sub- 
stance,  a  widower  then  and  now,  and  this  daughter  his  only 
child.  Ben  remained  in  the  possession  of  plaintiff  until  May 
or  June,  1852 — ranaway  ;  soon  after  in  possession  of  defend- 
ant, who  on  demand,  refused  to  give  him  up,  and  suit  was  im- 
mediately brought.  Ben  was  proved  to  be  worth  $1,000,  and 
his  annual  hire  worth  about  $100.  Joseph  Waldrope  proved 
that  on  one  occasion,  returning  from  Poplar  Spring  Church,  in 
the  latter  part  of  the  Spring  or  early  Summer  of  1851,  defend- 
ant said  to  him,  "he  had  given  plaintiff  three  negroes?  (and 
named  them,  though  the  witness  could  not  call  the  names ;  re* 
collected  one  was  a  "  boy's  name,")  and  other  property,  and 
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added,  "if  old  man  Lark  would  do  as  much,  plaintiff  would 
have  a  pretty  good  start"  On  his  cross-examination,  witness 
said,  there  was  no  mention  of  any  conditions  to  the  gift,  nor 
did  the  defendant  say  he  intended  to  give.  He  spoke  of  a  diffi- 
culty with  his  son-in-law,  &c,  &c.  Robert  Spears  testified 
to  a  conversation  in  1852.  in  which  defendant  spoke  of  his  son- 
in-law  and  himself  having  fallen  out  about  some  negroes  he 
gave  them  when  they  left — negro  man,  woman  and  child — that 
he  had  moved  them  to  Lark's  himself;  Lark  was  not  satisfied, 
fell  out  with  the  negro,  and  another,  or  others,  given  in  place ; 
that  Lark  and  Pitts  came  after  the  negro  he  first  had,  armed 
with  guns.  The  negro  was  demanded,  and  he  told  Lark  he 
had  better  go  home  and  let  the  negro  alone.  The  negro  was 
seen  ploughing  in  a  cotton  field ;  they  broke  off  for  him,  and 
he  ran  and  escaped.  They  came  back  to  the  house ;  Lark  de- 
manded that  he  should  give  the  negro  up,  and  cursed  him  for 

a  d d  abolitionist,  and  rode  off.    Last  Spring  defendant  said 

he  had  taken  an  instrument  of  writing  secretly  from  his  daugh- 
ter, that  the  negroes  were  to  be  given  up  when  called  for. 

"The  demand  was  proved  by  Pitts — the  boy  Ben  being  seen 
in  the  field,  and  subsequently  ran  to  the  house — and  in  reply 
to  the  demand,  defendant  said:  "He  is  here,  and  get  him  if  you 
can ;"  told  plaintiff  to  go  home.  This  was  in  June,  1852 ;  suit 
brought  July,  1852.      .  • 

"  On  the  part  of  the  defendant,  John  Snell  proved  that 
plaintiff  and  wife  moved  home  2d  or  3d  of  April,  1851 ;  Ben,  a 
woman  Lizzy  and  child,  and  a  girl,  Angeline,  went  in  possession 
of  them ;  sent  by  defendant,  as  was  witness  also,  to  assist  in 
moving  them  and  other  property.  Plaintiff  and  wife,  defendant 
and  witness,  all  went  along. 

"  In  his  direct  examination,  the  witness  said  he  had  a  conver- 
sation that  day  with  defendant,  though  neither  Lark  nor  his 
wife  were  present,  in  reference  to  these  negroes.  Defendant  said , 
"it  was  property  he  took  there  for  them  to  use,  and  when  he  saw 
proper,  it  was  his  property,  he  could  remove  or  take  it ;  said  he 
had  that  arrangement,  he  could  take  it  when  he  saw  proper." 
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Witness  testified  that  he  did  not  speak  of  a  paper,  nor  was  he 
ever  present  at  any  conversation  between  the  parties. 

"On  his  cross-examination,  witness  testified  that  he  could  not 
say  whether  this  conversation  was  before  or  after  they  started, 
or  whether  it  was  in  fact  on  that  day.  He  had  heard  defendant 
speak  of  it  more  than  once.  Witness  was  in  employment  of 
defendant.  The  defendant  offered  a  witness  to  prove  the  hand- 
writing of  plaintiff  7s  wife,  with  the  view  of  introducing  a  paper 
alleged  to  have  been  executed  by  her,  to  which  objection  was 
made  by  plaintiff.  I  inquired  whether  this  was  on  the  day  the 
negro  was  sent  home  with  plaintiff,  or  if  any  proof  could  be 
offered  first,  of  the  time  and  circumstances,  to  which  the  counsel 
replied,  none  other  than  such  as  the  paper  furnished.  On  in- 
spection, I  ascertained  that  the  paper  purported  to  have  been 
executed  some  days  before ;  and,  though  with  much  hesitation 
and  doubt,  I  excluded  the  testimony.  I  did  not  take  a  copy, 
but  it  purported  to  be  a  receipt  signed  by  Mrs.  Lark,  March  26, 
1851,  of  "  four  negroes,  Ben,  &c,  which  negroes  is  to  be  returned 
when  called  for." 

"  Thomas  Cooper  was  called  to  fix  the  day  of  removal  in 
March,  but  spoke  vaguely,  as  he  had  seen  Lark  at  his  home 
8th  of  April,  and  thought  he  had  been  there  a  week  or  two,  but 
did  not  know. 

"G.  W.  Sullivan  was  called  a*  to  a  conversation  with  de- 
fendant in  the  Summer  of  1851,  and  though  objected  to,  I  felt 
constrained  to  receive.  He  spoke  to  witness  of  the  treatment  of 
his  son-in-law ;  said  he  had  reserved  the  title  of  that  property  in 
himself,  and  had  a  paper  to  that  effect.  Shortly  after,  found 
Cunningham  and  l>is  daughter  at  his  house ;  they  talked  on  the 
subject,  and  remembers  Mrs.  Lark  wept,  and  asked  if  the  paper 
could  not  be  kept  from  her  husband.  John  Snell  was  recalled, 
and  testified  that  in  a  few  days  after  the  negro  was  sent  to  plain- 
tiff, the  defendant  spoke  of  an  arrangement  intended  before  and 
after  their  removal ;  said  he  had  made  an  arrangement ;  thinks 
*he  spoke  of  the  arrangement  on  the  day  of  removal.  At  this 
point  of  the  case,  the  defendant  closed,  and  believing  the  paper 
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excluded,  was  comparatively  of  little  additional  consequence, 
being  virtually  before  the  jury,  I  suggested  the  propriety  of  dis- 
embarrassing the  case  by  admitting  the  paper;  the  objection 
was  persisted  in,  and  the  previous  ruling  remained.  The  reflec- 
tion afforded  whilst  the  case  was  being  argued  would  have  in- 
duced a  different  course. 

"  In  reply,  Daniel  Austin  was  sworn,  and  proved  that  after 
Ben  had  run  from  his  lot,  went  to  tell  Lark ;  said  Ben  could  be 
got,  if  Mr.  Lark  would  trade  him ;  defendant  said  he  would 
trade  or  swop  for  Ben ;  thinks  he  used  the  words  swop  Millie 
and  Em  for  Ben. 

"The  case  was  committed  to  the  jury,  after  very  full  argu- 
ment by  counsel ;  contenting  myself  with  instructions  as  to  the 
law  involved  in  conformity  with  reported  cases,  and  about  which 
there  seemed  no  difference  as  to  any  legal  point  raised,  except, 
perhaps,  as  to  the  legal  effect  of  concealment  of  terms,  being  a 
fraud  on  the  rights  of  the  husband,  and  therefore  ineffectual  and 
void. 

"Speaking  of  the  conduct  of  each  party  to  the  other,  I  said  the 
concealment  of  terms  other  than  those  that  would  be  imported  by 
the  conduct  of  the  father,  was  unfortunate,  wanting  in  frankness, 
and  hence  justifying  animadversion.  But  as  a  legal  proposition, 
I  would  not  hold  them  fraudulent ;  that  the  mere  transfer  of 
possession  was  not  itself  a  gift ;  the  act  should  be  judged  by  its 
nature  and  circumstances ;  that  the  donor  might  well  annex 
terms  to  the  transfer,  and  acting  in  good  faith  and  without  a 
disposition  to  deceive,  his  terms  would  be  effectual,  and  that 
these  terms  might  well  be  communicated  to  the  daughter  alone, 
where  she  was  the  meritorious  cause  moving  to  the  act ;  that 
sending  with  the  daughter,  or  placing  in  the  care  or  custody  of 
the  daughter,  an  article  of  property,  the  father  might  well  annex 
conditions  or  terms  explanatory  of  the  act ;  the  question  here 
being  a  gift  or  loan,  whatsoever  was  done  or  whatsoever  had 
been  said  by  the  donor,  limiting  or  explaining  his  acts  or  his 
words,  were  to  be  considered  and  judged  of;  but  the  effect  to 
be  given  to  acts  or  words,  only  known  to  or  heard  by  third  per- 
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sons,  as  opposed  to  acts  and  declarations  in  the  presence  of  those 
whose  interests  were  to  be  affected  thereby  as  manifesting  the 
intention,  could  only  be  determined  by  the  jury  on  the  case 
made. 

"  The  jury  returned  a  verdict  for  plaintiff  for  $1,150." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial  on  the  grounds : 

1 .  Because  the  Court  rejected  proof  of  the  execution  of  a  re- 
ceipt given  by  the  plaintiff's  wife  to  the  defendant,  bearing  date 
26th  March,  1851,  for  the  negro  in  question  and  others,  wherein 
the  right  to  the  said  slaves  was  reserved,  and  they  were  to  be 
returned  when  called  for. 

2.  Because  the  declarations  of  the  plaintiff's  wife  as  to  the 
terms  and  character  of  the  plaintiff's  possession  of  the  slave  in 
question  were  rejected. 

3.  Because  the  proof  was,  that  the  slave  was  delivered  as  a 
loan,  and  not  as  a  gift. 

4.  Because  it  is  respectfully  submitted  that  the  Court  erred  in 
saying  to  the  jury  that  the  concealment  of  the  terms  of  the  de- 
livery of  the  slaves  from  the  plaintiff  struck  him  as  fraudulent, 
although  he  was  not  prepared  to  so  hold,  but  that  he  should 
not  fail  to  animadvert  upon  that  part  of  the  case. 

Sullivan,  Henderson,  for  appellant,  cited  Gregory  vs.  Parker, 
1  Camp.  394 ;  Walton  vs.  Green,  1.  Carr.  and  P.  621 ;  2  Stark. 
Ev.  45;  Fenner  vs.  Lewis,  10  Johns.  R.  38. 

Young,  contra,  cited  White  vs.  Palmer,  McM.,  Eq.?  117; 
1  Green.  Ev.  §185,  338. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  case  turned  upon  the  question  of  gift  or 
loan  by  Cunningham,  the  defendant,  to  his  daughter,  the  wife 
of  Lark,  the  plaintiff. 

The  defendant  would  have  put  in  evidence  a  paper,  signed 
by  the  wife,  called  a  receipt,  which  stated  that  the  negro  in 
question  (with  others)  was  to  be  "  returned  when  called  for." 
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This  paper  was  rejected  as  being  incompetent  on  the  general 
and  incontestable  rule  of  evidence,  that  neither  the  wife  nor  her 
declarations  shall  be  received  for  or  against  her  husband  as 
party  to  a  record  in  civil  actions. 

Whether  that  rule  did  apply  so  as  to  exclude  the  paper  re- 
ferred to,  is  the  only  question  necessary  to  be  considered  by  this 
Court. 

We  hold  that  the  fact  which  the  paper  is  understood  to  dis- 
close should  have  been  admitted  in  behalf  of  Cunningham. 
This  is  founded  on  the  assumption  that  it  was  not  a  circum- 
tance  occurring  after  any  right  of  the  husband  attached,  nor  so 
long  before,  or  under  any  other  such  conditions,  as  to  show  that 
it  was  not  a  part  of  the  res  gestcB — meaning  thereby  the  trans- 
action of  transferring  a  negro  by  the  father  to  his  married  daugh- 
ter. Such  conditions  touch  the  admissibility  of  the  evidence. 
Its  effect  would  be  wholly  destroyed  as  against  the  husband,  if 
it  should  appear  that  there  was  a  purpose  to  defraud  the  hus- 
band, to  be  inferred  from  aqy  circumstance  sufficient  to  sustain 
that  conclusion,  as  a  confederation  to  conceal  what  the  husband 
ought  to  know,  and  so  forth. 

Premising  thus  much,  and  concluding  nothing  that  may 
hereafter  be  made  to  appear,  we  suppose  this  case  to  be  before 
us,  to  wit :  A  father  delivers  a  negro  to  his  married  daughter, 
the  husband  absent,  and  alleges,  that  he  annexed  terms  show- 
ing the  transaction  imported  only  a  loan  at  will — and  he  offers, 
towards  proof  of  his  intentions  and  the  conditions  of  the  delivery, 
what  his  daughter  admitted  at  the  time,  or  as  part  of  the  res 
gestce. 

The  father  has  an  absolute  right  to  give  or  lend.  He  may 
do  it  by  parol.  That  the  husband  may  not  be  present,  and  does 
not,  in  fact,  know  the  conditions  that  may  be  annexed,  does  not 
abridge  the  father's  rights,  or  annul  his  reservations.  Some- 
thing more  than  merely  his  ignorance  of  what  the  father  said 
or  did  must  appear,  to  make  it  a  fraud  on  his  marital  rights. 
Where  a  deed  is  made,  and  delivered  to  a  wife,  or  a  trustee  for 
her,  excluding  or  abridging  the  marital  rights,  the  husband's 


APPEALS  AT  LAW.  63 

Columbia,  November  and  December,  1863. 

ignorance  merely  does  not  vitiate  the  conditions  and  limitations. 
(Richmond  vs.  Yongue,  5  Strob.  46 ;  Henson  vs.  Kinard,  3 
Strob.  Eq.  371.)  No  principle  distinguishes  the  case  of  condi- 
tions and  limitations  annexed  by  parol,  and  to  be  proved  by 
evidence  of  that  grade.  Suppose  a  father  to  address  his  daugh- 
ter thus :  "  Observe,  I  allow  you  to  receive  this  negro  for  ten 
years,  or  to  nurse  your  child  for  the  present  year,  or  to  be  re- 
turned when  I  may  require  it — I  hope  you  understand  it" — and 
the  daughter  to  reply,  "  Yes — I  hear  and  understand  what  you 
say  " — cannot  the  answer  of  the  daughter  be  given  in  evidence, 
when  the  question  is  between  the  husband  and  the  father? 
Suppose  the  daughter  were  to  solicit  the  father,  in  writing,  to 
deliver  to  her  a  negro,  on  terms  specified,  and  the  father  to  con- 
sent how  should  we  exclude  her  words,  when  the  object  is  to 
ascertain  the  true  meaning  of  the  father's  act  ?  To  shut  out 
such  a  light,  would  be  to  surround  the  very  truth  of  the  trans- 
action with  darkness.  Our  doctrine  that  the  creditors  of  the 
husband  are  not  affected  by  conditions  unknown  to  them,  which 
yet  may  affect  the  husband,  (though  accompanying  a  delivery 
to  the  wife  and  unknown  to  him,)  shows,  that  he  is  held  to 
know  more,  that  may  be  understood  by  his  wife  in  a  matter  of 
donation  by  the  father  to  her,  than  other  people.  Look  at  the 
rule  of  law  which  supports  the  action  of  one  who  supplies  goods 
to  the  wife.  He  may  make  the  husband  liable,  generally. 
Wherefore?  It  is  answered,  the  wife  is  presumed  to  be  his 
agent.  But  why  ?  Because  he  is  presumed  to  know  what  the 
wife  imports  into  the  household — he  has  a  right,  an  interest 
and  an  opportunity  to  inquire  and  be  informed.  And  though 
it  be  his  legal  duty  also  to  supply  her  with  necessaries,  and  she 
his  agent  to  receive  them,  yet  it  is  not  his  duty  to  furnish  or  to 
answer  for  luxuries  beyond  her  condition.  Yet  if,  having  the 
opportunity  of  knowledge,  he  does  not  disavow  her  acquisition 
of  princely  attire,  it  is  not  easy  to  see  how  he  would  escape  lia- 
bility to  pay  for  it,  except  by  showing,  touching  that,  a  fraud 
by  concealment,  or  otherwise.  So  in  such  case  as  the  present, 
it  is  not  unreasonable  to  presume,  that  the  husband  is  willing 
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to  accept  a  donation,  though  it  may  be  a  limited  one,  and  not 
as  much  as  he  might  wish  or  hope  for,  but  yet  that  he  would 
inquire  of  his  wife  the  terms  where  he  allows  her  to  introduce 
what  was  not  his  before,  and  hence  to  separate  him,  in  a  con- 
test with  the  donor,  from  his  creditors. 

Suppose  a  conversation  had  arisen  between  the  wife  and  the 
husband,  plaintiff  in  this  case,  when  she  reached  home  with  the 
negro,  or  afterwards,  and  she  had  told  him  what  it  is  said  the 
paper  called  her  receipt  imports,  could  it  be  reasonable  to  ex- 
clude evidence  of  that,  when  offered  by  Cunningham,  to  estab- 
lish the  terms  upon  which  he  parted  with  the  negro?  Our 
conclusion  is,  the  paper  excluded  is  admissible,  as  tending  to 
prove  that  fact — for  the  substantive  inquiry  is  as  to  what  the 
defendant  did  and  said  bona  fide;  and  what  the  wife  admitted 
at  the  time,  or  as  part  of  the  res  gestce,  and  bona  fide,  may  aid 
in  showing  the  declared  intention  of  the  father,  and  so  bear  on 
the  question  of  loan,  or  gift  absolute. 

We  do  not  infringe  the  rule  that  the  wife  cannot,  by  word  or 
act,  divest  the  husband  of  a  right,  or  subject  him  to  a  liability, 
in  capacity  of  wife,  or  because  she  is  wife.  We  do  not  infringe 
upon  Lord  Raymond's  decision,  (Hill  vs.  Hill,  2  Stra.  1094,) 
that  the  wife's  admission  of  payment  cannot  estop  the  husband 
from  recovering  the  wages  earned  by  her,  for  she  would  thereby 
divest  him  of  a  legal  right  already  invested  in  him.  But  we 
hold,  that  though  by  matter  of  contract,  and  as  wife,  she  is  pow- 
erless to  bind  the  husband  to  pay,  or  to  discharge  what  is  paya- 
ble to  him,  yet,  when  the  husband  uses  her  as  a  channel  through 
which  he  acquires  another's  goods,  by  donation,  to  which  he 
had  no  title,  and  which  the  donor  might  lawfully  encumber 
with  limitations,  what  she  did  and  said,  as  part  of  the  trans- 
action, may  be  adduced  by  the  donor,  to  throw  light  upon  his 
intentions. 

This  is  enough  to  show  that  the  case  must  go  back  on  the 
ground  discussed ;  and,  therefore,  we  do  not  enter  upon  any 
other  matter  of  complaint  urged  by  the  party  appealiqg. 

It  is  ordered  that  the  motion  be  granted. 
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CPNeall,  Wardlaw,  Frost,  Whitner  and  Glover,  JJ.} 
concurred. 

Motion  granted. 


James  L.  Click  vs.  Harvey  Hamilton. 

Plaintiff  authorized  defendant,  his  debtor,  to  make  payment  to  L.  C,  and  afterwards 
said,  If  L.  0.  would  acknowledge  the  payment,  he  would  admit  it : — Held,  that  the 
oral  declaration  of  L.  G.  was  admissible,  after  his  death,  to  show  the  payment 

Before  Glover,  J.,  at  Kershaw,  Fall  Term,  1853. 

Assumpsit  on  an  accountable  receipt  for  $900,  given  by  de- 
fendant to  plaintiff,  bearing  date  October  4, 1850. 

For  defendant,  Thomas  Mickle  testified,  that  in  February, 
1852,  the  plaintiff  said,  He  had  authorized  the  defendant  to  pay 
his  father  and  brother  the  money  specified  in  the  receipt;  that 
whatever  money  defendant  had  paid  to  his  father  or  brother 
should  be  credited  on  the  receipt.  W.  M.  Watson  heard  plaintiff 
say,  That  he  had  given  defendant  authority  to  pay  this  money 
to  his  father  and  brother ;  that  defendant  had  not  invested  the 
money  as  directed,  and  if  he  would  show  how  he  had  paid  it, 
he  (plaintiff)  would  be  satisfied.  Plaintiff  said,  That  if  Lewis 
Click  (his  father)  would  acknowledge  that  defendant  had  paid 
him  any  money  on  this  receipt,  he  would  admit  it.  Lewis  Click 
was  then  alive,  but  has  since  died. 

Sundry  receipts  of  John  Click,  the  brother,  and  Lewis  Click, 
the  father,  for  money  paid  to  them  by  defendant,  were  received 
in  evidence.  The  oral  declarations  of  Lewis  Click  to  show  fur- 
ther payments  to  him  by  defendant,  were  ruled  out  by  his  Honor 
as  inadmissible. 

The  verdict  was  for  the  plaintiff.  The  defendant  appealed, 
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and  now  moved  this  Court  for  a  new  trial,  on  the  ground,  inter 
alia,  That  the  oral  declarations  of  Lewis  Click,  which  his  Honor 
had  ruled  out,  were  admissible. 

Baskin,  Kershaw,  for  appellant,  cited  2  Stark.  Ev.  60,  42 ; 
1  Phil.  Ev.  100  ;  Daniel  vs.  Pitt,  1  Camp.  366,  note ;  Spinster 
vs.  Innes,  1  Camp.  365;  1  Green.  Ev.  §  147,  152;  Thompson 
vs.  Stevens,  2  N.  McC.  493  ;  Gilchrist  <$•  King  vs.  West,  Bail. 
Eq.492. 

Caston,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  We  confine  our  attention  to  the  admissibility 
of  the  oral  declarations  of  Lewis  Click,  which  were  rejected. 
Two  witnesses  testify  that  the  plaintiff  said,  that  he  had  author- 
ized the  defendant  to  pay  the  money  specified  in  the  receipt  to 
the  plaintiff's  father,  Lewis  Click,  or  his  brother,  John  Click ; 
one  of  the  witnesses  adding,  that  the  plaintiff  further  said,  that 
if  his  father  would  acknowledge  that  defendant  had  paid  any 
money  on  this  receipt,  he  (plaintiff)  would  admit  it. 

A  written  acknowledgment,  signed  by  Lewis  Click,  that  part 
of  the  money  was  paid  to  him,  has  been  admitted :  Lewis  Click 
is  dead,  and  his  oral  acknowledgment  of  further  payment  to 
him  has  been  excluded. 

The  admissibility  of  Lewis  Click's  declare  tions  depends  upon 
the  truth  of  the  testimony  given  by  the  witnesses  above  men- 
tioned: if  the  declarations  should  be  heard,  and  these  witnesses  be 
disbelieved,  the  result  should  be  the  same  as  if  the  declarations 
had  never  been  heard ;  for  then  a  payment  to  Lewis  Click  might 
be  shown,  but  nothing  would  appear  to  render  that  available  in 
discharge  of  the  defendant's  liability  to  the  plaintiff. 

As  the  declarations  of  an  agent,  made  in  the  course  of  his 
agency,  or  as  part  of  the  res  gestce,  the  declarations  in  question 
cannot  be  sustained ;  for  they  were  made  after  the  transaction, 
which  they  narrate,  was  past.  They  stand,  however,  upon 
either  of  two  other  footings :  They  are,  first,  the  answers  made 
by  a  third  person,  to  whom  a  party  has  referred  another 
5# 
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for  information  on  a  disputed  fact  (1  Phil.  Ev.  100) ;  and,  se- 
cond, they  are  the  acknowledgments  of  a  deceased  person  made 
against  his  interest,  ante  litem  motam,  where  no  inducement  to 
falsehood  existed.  (1  Phil.  Ev.  255.)  See  Hunter  vs.  Camp- 
bell, 1  Spear,  53 ;  Lowry  vs.  Moss,  1  Strob.  63. 

Between  the  written  and  the  oral  declarations  of  Lewis  Click, 
there  is  no  difference  in  kind,  or  in  principle :  in  degree,  the  writ- 
ten may  be  much  more  certaiu  and  worthy  of  credit ;  but  the  oral, 
if  so  proved  as  to  be  safely  relied  on,  notwithstanding  the  dan- 
ger of  misconstruction  and  misrepresentation,  have  just  the  same 
effect  against  the  plaintiff,  and  incidentally  against  Lewis  Click's 
representatives. 

Testimony  material  to  the  issue  was,  then,  improperly  rejected, 
and  the  motion  for  new  trial  is  granted. 

O'Neall,  Withers,  Whitner  and  Glover,  JJ.,  concurred. 

Motion  granted. 


Charles  Simmons  vs.  /.  L.  6f  J.  W.  Anderson,  Adm'rs. 

Defendant*  offered,  at  publio  auction,  a  negro  for  sale  on  credit— note  and  approved 
surety  to  be  given  by  the  purchaser.  The  terms  were  in  writing.  Plaintiff  was  the 
highest  and  last  bidder,  and  his  name  was  so  entered.  Plaintiff  tendered  a  note  with 
a  responsible  surety,  but  defendants  refused  to  aooept  it  and  deliver  the  negro : — Held, 
that  the  contract  of  sale  was  not  within  the  statute  of  frauds;  and  that  plaintiff,  by 
his  tender  of  the  note,  had  acquired  suoh  property  with  right  of  possession,  as  enabled 
him  to  maintain  trover  against  the  defendants  for  their  refusal  to  deliver  the  negro. 

The  purchaser  of  a  chattel  at  auction,  upon  offering  to  comply  with  the  terms  of  the  sale 
may  m*mfc*in  trover  against  the  vendor  for  refusing  to  deliver  the  chattel. 

Before  Withers,  J.,  at  Laurens,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  defendantSj  being  administrators  of  William  Anderson's 
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estate,  proceeded,  on  Thursday,  the  20th  day  of  November, 
1851,  to  sell  the  personal  property  of  the  estate  of  the  deceased. 

"The  plaintiff  was  the  highest  and  last  bidder,  at  a  public  auc- 
tion, for  a  slave,  Mark,  at  the  sum  of  $758.  Two  persons  were 
acting  as  clerks,  and  by  direction  of  the  crier  of  the  sale,  they 
entered  the  name  of  the  plaintiff  as  purchaser,  the  price  and  the 
name  of  the  negro,  in  the  account  of  sales.  In  the  account 
of  sales  returned  to  the  Ordinary's  office,  the  name  of  James 
Anderson  appeared  as  purchaser  of  Mark. 

"On  Monday  morning  next  succeeding  the  sale,  plaintiff 
offered  the  note  of  himself  and  Wm.  Graves,  under  seal,  for 
$758,  bearing  date  20th  November,  1851,  payable  at  twelve 
months,  interest  from  date,  in  favor  of  defendants  as  adminis- 
trators. It  was  drawn  by  one  of  the  defendants,  as  to  the  body 
of  it,  but  when,  whether  torn  out  of  a  book  in  which  many 
blank  notes  had  been  drawn,  and  whether  delivered  to  the 
plaintiff  on  the  Saturday  before  the  said  Monday  morning,  or 
subsequently,  was  not  ascertainable  from  the  testimony.  The 
defendants  refused  to  take  the  note  and  deliver  the  negro — de- 
manding another  good  name,  according  to  the  evidence,  and 
perhaps,  (as  one  witness  said,)  objecting  to  the  fact  that  there 
was  no  witness  to  the  execution. 

"  The  foregoing  is  enough  to  explain  the  ground  on  which 
the  motion  for  non-suit  was  made  and  pressed.  The  action 
was  trover. 

"It  was  insisted  that  such  action  could  not  lie,  no  matter 
whether  the  defendants  ought  or  not  to  have  accepted  the  note, 
and  delivered  the  negro ;  that  the  proper  form  of  action  was 
for  breach  of  contract  to  deliver — and  no  such  legal  right  of 
property,  or  to  the  possession,  existed,  as  would  maintain  this 
action. 

"  I  was  quite  inclined  to  that  opinion,  but  I  remembered  that 
our  books  presented  cases  of  trover  standing  on  narrow  founda- 
tion, as  to  the  doctrine  in  question  (though  none  were  cited) ; 
and  as  we  had  travelled  through  the  great  mass  of  testimony, 
I  conceived  it  prudent  to  take  the  opinion  of  the  jury  on  the  en- 
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quiry,  whether  the  plaintiff  had  offered  a  note  which  was,  in 
good  faith,  a  full  compliance  with  the  terms  of  the  auction,  and 
if  so,  to  say  to  them,  that  the  plaintiff  had  vindicated  his  right 
of  possession,  and  his  action  might  stand  on  that.  Nothing 
was  said  about  the  statute  of  frauds,  except  in  argument  to  the 
jury,  by  one  of  defendants'  counsel.  The  defendants  did  not 
object  to  parol  testimony,  as  to  the  contents  of  memoranda,  or 
entries,  by  the  clerks,  in  the  account  of  sales ;  and  the  written 
notice  of  the  terms,  announced  at  the  opening  of  the  auction, 
was  adduced  on  the  part  of  the  defendants  themselves,  and 
proved  to  have  been  a  part  of  the  transaction.  1  thought,  and 
so  told  the  jury,  that  thus  any  objection  derived  from  the  statute 
of  frauds,  had  been  superseded  by  the  defendants  themselves. 
The  terms  of  auction  were :  '  All  sums  over  $5,  on  a  credit  of 
twelve  months,  interest  from  day  of  sale — no  property  to  be  de- 
livered until  the  terms  of  the  sale  are  complied  with,  which  will 
be  note  and  approved  surety. } 

"  On  the  part  of  plaintiff,  it  was  in  evidence  that  at  the  be- 
ginning of  the  sale,  one  of  the  defendants  said,  that  the  negroes 
would  not  be  delivered  until  the  corn  and  other  property  had 
been.  A  person  present  observed,  it  may  be  six  months  before 
the  corn  is  delivered ;  say  how  many  days  ?  The  other  replied, 
in  three  or  four  days.  The  person  said,  we  will  give  you  five 
'  days,  which  will  be  one  day  of  grace.  The  defendant  said, 
'  well,'  and  went  on.  That  Graves,  (the  surety  on  the  note  ten- 
dered.) on  Saturday,  the  second  day  after  the  sale,  requested 
Dr.  Anderson,  a  defendant,  to  give  plaintiff  a  blank  note,  that 
he  might  proceed  to  the  Court  House,  and  procure  the  name  of 
John  Simmons  as  a  surety,  and  Graves  said  he  would  sign  it 
also,  and  told  plaintiff  to  be  sure  and  have  a  witness ;  that  Graves 
had  gone  with  plaintiff  on  Saturday  to  try  to  make  a  compro- 
mise. Mark  (the  negro)  was  then  engaged  about  the  corn. 
That  Graves  was  worth  between  $15  and  $20,000,  and  was 
quite  responsible  for  a  much  larger  sum  than  that  in  question ; 
that  he  had  been  accepted  as  surety  on  the  note  of  one  Neely  at 
this  same  sale ;  that  plaintiff  owned  the  wife  and  children  of 
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Mark,  and  the  latter  was  worth  now  from  $800  to  $900 — per- 
haps $1,000 ;  that  James  Anderson  had  set  up  a  claim  to  Mark 
on  the  evening  of  the  day  next  after  the  sale,  and  when  his  note 
for  other  purchases  was  taken,  the  price  of  Mark,  as  bid  by  the 
plaintiff,  was  included  in  it,  and  defendants  said,  James  Anderson 
(who  was  their  relative)  had  taken  the  negro ;  that  on  Monday 
morning,  the  fourth  day  after  the  sale,  plaintiff  appeared,  at  an 
early  hour,  where  persons  were  engaged  in  receiving  cotton 
seed,  and  asked  Dr.  Anderson  if  he  would  take  Squire  Graves ; 
Anderson  said  he  would  ;  and,  being  asked  if  he  would  go  and 
see  him  sign,  replied  that  he  reckoned  any  one  there  would 
know  it  Very  soon  (Graves  lived  near)  plaintiff  returned  with 
the  note.  The  witness  who  stated  this  interview,  said  Dr. 
Jones  was  present,  and  he  would  say  heard  it— but  Dr.  Jones 
did  not  hear  it ;  nor  did  one  or  two  other  persons,  who  said 
they  were  in  a  condition  to  hear  such  conversation  if  it  had  oc- 
curred. 

"  For  the  defence  it  appeared  in  evidence,  that  plaintiff  had 
applied  to  a  son  of  Graves,  probably  on  Friday,  the  day  next 
succeeding  the  sale,  to  stand  as  his  surety ;  he  refused,  and  so 
did  Graves,  his  father,  who  said  he  was  getting  too  old  for  that; 
that  in  a  conversation  about  it,  Graves  required  Simmons,  and 
the  latter  agreed  that,  for  counter  security,  he  would  mortgage 
Mark  to  him,  and  add  to  that  a  confession  for  as  much  more ; 
that  the  plaintiff  had  taken  counsel,  before  Monday  morning, 
but  the  advice  he  got  did  not  appear ;  that  after  Monday,  plain- 
tiff said  to  John  (one  of  the  defendants)  if  he  did  not  think  he 
and  the  Doctor  were  in  a  bad  box — that  he  wished  he  (John) 
was  out  of  it,  and  he  or  his  brother  might  have  Mark  for  $5, 
but,  as  for  the  Doctor,  he  could  not  have  him ;  that  when  plain- 
tiff presented  his  note,  on  Monday  morning,  Dr.  Anderson  re- 
fused to  take  it,  because  it  had  no  attesting  witness,  as  he  had 
required  on  Saturday. 

"Such  is  the  substance  of  the  evidence  before  the  jury.  In 
the  argument,  it  was  asserted,  and  not  controverted,  that  the 
plaintiff  was  not  responsible  in  money  affairs.    The  case  was 
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copiously  argued  before  the  jury,  and  I  brought  all  the  matters 
of  fact  and  argument  to  their  attention  in  a  charge,  not  com- 
plained of  in  the  grounds  of  appeal. 

14  They  found  for  the  plaintiff  $204.68." 

The  defendants  appealed,  and  now  renewed  their  motion  for 
a  non-suit  on  the  grounds: 

1.  Because  the  plaintiff  neither  proved  a  title  to  the  slave  sued 
for,  nor  a  right  to  the  possession  of  the  said  slave,  and  the  ac- 
tion of  trover  did  not  lie. 

2.  Because  the  alleged  sale  of  the  slave  was  within  the  sta- 
tute of  frauds,  and  void. 

Failing  in  that  motion,  they  then  moved  for  a  new  trial,  on 
the  same  grounds,  and  the  additional  following  grounds : 

1.  Because  the  plaintiff  did  not  comply  with  the  terms  of  the 
alleged  sale,  had  no  right  to  the  slave  in  question,  and  was  not 
entitled  to  recover  any  damages,  much  less  the  amount  found 
by  the  jury. 

2.  Because  the  verdict  of  the  jury  was  contrary  to  law  and 
without  evidence. 

Sullivan,  for  appellant,  cited  Meadows  vs.  Meadows,  3  McC. 
458;  1  Ch.  PI.  171 ;   Gordon  vs.  Harper,  7  T.  R.  9. 

Williams,  Young,  contra,  cited  Coles  vs.  Trecothick,  9  Ves. 
251 ;  Chit,  on  Con.  374,404;  Holcombe  vs.  Townsend,  1  Hill,  399; 
Entz  vs.  Mills  fy  Beach,  1  McM.  453 ;  Cathcart  vs.  Keirnir 
ghan,  5  Strob.  129 ;  2  Kent,  491 ;  1  Ch.  PL  152 ;  Bloxam  vs. 
Saunders,  10  Eng.  C.  L.  R.  477. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  question  first  presented  is,  whether  the 
action  of  trover  could  be  maintained  under  the  circumstances 
of  this  case.    The  facts  have  been  settled  by  the  verdict. 

This  was  a  sale  at  auction,  and  the  terms  of  the  statute  of 
frauds  were  sufficiently  complied  with  by  the  memoranda  then 
made.  The  name  of  the  purchaser,  the  price  and  name  of  the 
slave,  and  the  terms  of  sale  announced  at  the  opening  of  the 
auction,  each  in  writing,  were  quite  sufficient 
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The  plaintiff  being  the  highest  and  last  bidder,  and  so  en- 
tered, the  bargain  was  thus  struck,  and  the  purchaser  acquired 
a  property  in  the  slave,  though  his  title  was  inchoate  only.  By 
the  terms  of  the  contract,  and  so  it  would  have  been  if  nothing 
had  been  specified,  the  vendor  had  a  right  to  retain  possession 
until  payment  of  the  price  or  compliance  with  the  terms  of 
sale  by  the  vendee.  As  a  consequence,  the  right  of  possession 
in  the  vendee  would  not  pass  until  such  compliance  or  its  equiv- 
alent. Chit,  on  Con.  407, 442.  In  this  case,  there  was  neither 
actual  delivery  of  the  chattel,  nor  was  there  actual  payment  of 
'the  price.  It  was  a  sale  on  credit,  and  the  purchase  money  was 
to  be  secured  by  note  and  approved  surety.  The  testimony 
discloses  that  the  time  for  complying  with  the  terms  was  ex- 
tended, and  within  that  time  a  note,  with  surety,  was  tendered 
by  the  plaintiff  to  the  defendants.  At  sales  for  cash,  the  pur- 
chaser cannot  sue  for  the  non-delivery  until  the  price  be  paid 
or  tendered  by  him,  unless  the  tender  be  unnecessary  by  the 
vendor's  admission  that  it  would  be  fruitless.  Chit,  on  Con. 
442. 

The  enquiries  whether  a  note  was  tendered,  and  within  the 
time,  and  such  a  note  as  was  within  the  terms,  have  each  been 
answered  favorably  to  the  plaintiff  by  the  verdict  of  the  jury, 
and  who,  we  are  informed  by  the  Circuit  Judge,  were  specially 
charged  on  that  subject,  and  in  such  way,  it  would  seem,  as  to 
furnish  no  ground  of  complaint. 

The  tender  of  the  price,  if  for  cash,  or  the  note  on  such  terms 
as  here,  is  all  the  purchaser  can  do.  He  could  not  compel  their 
acceptance,  and  having  done  all  that  he  could,  and  all  that  the 
seller  would  permit  to  be  done,  the  property  passed.  2  Green. 
Ev.  638.  A  right  of  action  having  accrued,  Was  trover,  how- 
ever, the  proper  form?  Another  might  well,  and  perhaps  better, 
have  been  adopted,  because  freer  from  embarrassment  in  refer- 
ence to  the  question  of  damages ;  but  upon  authority,  we  feel 
constrained  to  sustain  this  action.  Property  in  the  chattel,  gen- 
eral and  absolute,  or  special,  with  a  right  to  immediate  posses- 
sion, are  indispensable.    Though  a  purchaser,  for  ready  money, 
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acquires  the  right  to  the  property  on  sale,  yet  he  acquires  no 
right  to  the  possession,  until  he  either  pays  or  tenders  the  price, 
and  until  such  time  he  cannot  maintain  trover.  Browne  on  Ac- 
tions  at  Law,  and  note,  35  Law  Lib.  309  (432). 

When  a  bargain  for  the  sale  of  goods  is  complete,  the  pro- 
perty is  in  the  vendee,  and,  therefore,  if  upon  a  sale  the  vendor 
refuse  to  deliver,  the  vendee,  on  tendering  the  stipulated  pay- 
ment, may  maintain  trover  against  the  vendor.  Ross  on  Ven- 
dors, 12  Law  Lib.  368. 

On  the  subject  of  damages,  the  defendants  have  had  a  hard 
measure  dealt  to  them.  We  cannot  say  it  was  unauthorized  by 
the  proof.  This  being  peculiarly  within  the  province  of  the 
jury,  this  Court  cannot  perceive  a  just  ground  on  which  to  send 
this  case  back. 

The  motions  for  non-suit  and  new  trial  are  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 
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R.  Q.  McCaw,  Traverser,  vs.  F.  M.  Galbraith,  Escheator. 

W.  H.  Snider,  et  al.  Traversers,  vs.  Same. 

W.  A.  Latta,  Traverser,  vs.  Same. 

J.  Bolton  Smith,  Traverser,  vs.  Same. 

W.,  a  naturalised  citizen,  haying  collateral  kinsman  capable  of  inheriting,  made  his  will 
and  thereby  devised  three  parcels  of  land  to  M.,  "  in  trust,  and  upon  condition  for  the 
said  M.  to  have  and  to  hold  the  said  lands  for  the  use  and  benefit  of  my  brother  H.,  if 
alive  at  my  death,  now  residing  in  Ireland — the  legal  title  to  remain  and  be  Tested  in 
the  said  M.,  until  such  time  as  the  said  H.,  now  an  alien,  shall  become  duly  qualified, 
according  to  the  Acts  of  Congress,  to  take  and  hold  said  real  estate.  When  the  said 
H.  becomes  qualified,  the  said  M.  is  hereby  directed  to  execute  to  the  said  H.  a  valid 
conveyance  in  fee  of  said  lands :— the  rents  and  profits  of"  (two  of  the  parcels  described) 
"  to  go  to  the  said  H.,  from  the  time  of  my  decease."  W.  died.  H.  being  alive  at  his 
death,  took  no  step  toward  becoming  a  citizen,  but  conveyed  all  his  interest  under  the 
will  to  L.  and  S.  The  escheator  procured  an  inquisition,  finding,  according  to  the  ordi- 
nary form  under  the  Escheat  Aot  of  1787,  and  contrary  to  the  truth,  that  W.  died 
seised,  without  leaving  any  person  who  can  claim  from  him  by  descent  or  purchase, 
and  that  the  lands  were  escheated.  The  inquisition  was  traversed,  separately,  by  M., . 
by  the  heirs  of  W.,  by  L.  and  by  S. 

The  circuit  decisions  in  favor  of  the  escheator  were  overruled. 

It  was  held,  that  M.  took  the  legal  estate  in  fee,  subject  to  a  trust  for  H.  during  his  life, 
or  until  he  should  bocomo  a  citizen  and  receive  conveyance  in  fee ;  and  if  H.  should  die 
without  becoming  a  citizen,  a  resulting  trust  for  the  heirs  of  W. 

That  no  legal  estate  could  have  been  conveyed  by  H.  to  L.  and  S. 

That  lands  and  accumulated  profits  might  be  held  in  trgst  to  await  the  naturalisation 
of  an  alien,  to  whom,  on  that  event,  they  were  to  be  conveyed :  but  that  the  trust, 
under  which  the  profits  of  two  parcels  were  to  go  absolutely  to  an  alien,  was  contrary 
to  policy,  and  liable  to  forfeiture  for  the  alienage  of  the  cestui  que  trust. 

That,  as  the  alien  was  alive,  an  inquisition  of  office,  according  to  the  facts  as  they  exist, 
should  be  found,  and  upon  that  the  escheator  might  go  into  equity  to  compel  execution 
of  the  forfeitable  trust,  for  the  benefit  of  the  State. 

That  the  Escheat  Aot  covers  not  only  oases  of  technical  escheat,  but  all  oases  of  forfeit- 
ure to  the  sovereign,  wherever  the  person  last  seised  is  divested  by  operation  of  law. 

But  that  the  inquisition  which  has  been  found  is  unsuitable  to  the  case,  and  must  be 
quashed,  leaving  the  escheator  to  proceed  as  he  might  be  advised. 

Each  of  these  four  cases  was  an  issue  upon  the  traverse  of 
an  inquisition  of  escheat  found  in  York  district.  The  cases  of 
McCaw  and  Snider  were  tried  before  Wardlaw,  J.,  at  Fall 
Term,  1852.  In  McCaw's  case,  his  Honor  made  the  following 
report: 

"  William  Hackett  died  October  18,  1850,  seized  of  several 
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parcels  of  land  in  York  district.  By  an  inquisition  taken  at 
April  term  last,  these  lands  were  found  to  be  escheated.  R.  6. 
McCaw  traversed  the  inquisition,  setting  forth  that  the  said 
William  Uackett  made  his  last  will  and  testament,  dated  Octo- 
ber 16,  1847,  whereby  he  devised  the  said  land  as  follows: 

"'2.  I  will,  bequeath  and  devise  to  Robert  G.  McCaw,  of  said 
District  and  State,  my  plantation  on  Turkey  Creek,  known  as 
the  Salemer  tract  of  land,  containing  about  two  hundred  and  forty 
acres,  my  house  and  lot  in  Yorkville,  known  as  lot  No.  19y 
whereon  I  now  reside,  and  my  "tract  of  land  near  the  village  of 
Yorkville,  known  as  the  Chambers  tract,  containing  about  eighty 
acres,  (reserving  one  acre  of  the  Chambers  tract  adjoining  the 
grave-yard  of  the  Independent  Presbyterian  Church,)  in  trust 
and  upon  condition  for  the  said  Robert  G.  McCaw,  to  have  and 
to  hold  the  said  tracts  of  land  and  house  and  lot  for  the  use  and 
benefit  of  my  brother,  Hugh  Hackett,  if  alive  at  my  death,  now 
residing  in  the  North  of  Ireland,  at  Drumahagles,  near  Bally- 
maney,  County  of  Antrim ;  the  legal  title  to  remain  and  be 
vested  in  the  said  Robert  G.  McCaw,  until  such  time  as  the  said 
Hugh  Hackett,  now  an  alien,  shall  become  duly  qualified,  ac- 
cording to  Acts  of  Congress  of  the  United  States  of  America,  to 
take  and  hold  said  real  estate.  When  the  said  Hugh  Hackett 
becomes  qualified,  the  said  Robert  G.  McCaw  is  hereby  di- 
rected to  execute  to  the  said  Hugh  Hackett  a  valid  convey- 
ance in  fee  to  said  tracts  of  land  and  house  and  lot ;  the  rents 
and  profits  of  said  Turkey  Creek  tract,  and  house  and  lot  in 
Yorkville,  to  go  to  the  said  Hugh  Hackett  from  the  time  of  my 
decease. 

" '  5.  Should  my  brother,  Hugh  Hackett,  not  be  alive  at  my 
decease,  in  that  event  I  will  and  do  devise  to  the  said  Robert  G. 
McCaw  all  the  real  estate  named  in  the  second  clause  of  this 
my  will,  in  trust  for  the  use  and  benefit  of  my  nephew,  William 
Hackett,  eldest  son  of  said  Hugh  Hackett,  (if  the  said  William 
be  alive  at  my  death,)  to  be  held  and  conveyed  upon  like  trusts 
and  conditions  declared  in  said  second  clause  of  my  will.  I 
also  give  and  devise  to  my  said  nephew,  William  Hackett,  in 
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the  event  of  my  brother  Hugh  Hackett's  not  being  alive  at  my 
.  death,  all  the  personal  property  named  in  the  third  and  fourth 
clauses  of  this  my  will,  subject  to  the  same  special  charges  and 
confidence  declared  in  the  fourth  clause  of  my  will.' 

"'6.  Should  neither  my  brother,  Hugh  Hackett,  or  my  nephew, 
William  Hackett,  be  living  at  my  death,  I  will  and  devise  the 
real  estate  named  in  the  second  clause  of  this  my  will  to  the 
said  Robert  G.  McCaw,  in  trust,  to  have  and  to  hold,  and  convey 
the  same  to  my  nephew,  James  Hackett,  son  of  the  said  Hugh 
Hackett,  when  the  said  James  becomes  duly  qualified  to  take 
and  hold  said  real  estate.  I  further  give  and  bequeath  to  the 
said  Robert  G.  McCaw  my  lot  of  land  in  Yorkville,  known  as 
Lot  No.  32,  in  trust,  to  hold  for  the  use,  and  convey,  upon  said 
qualification,  to  the  said  James  Hackett.  (I  declare  the  devise 
of  Lot  No.  32,  for  the  use  and  benefit  of  James,  to  be  in  no  wise 
dependent  upon  the  contingency  of  the  deaths  of  brother  Hugh 
and  William,  at  the  time  of  my  decease.)  Should  neither  Hugh 
or  my  nephew  William  be  alive  at  my  death,  I  will  that  all  the 
personal  property  named  in  the  third  and  fourth  clauses  of  this 
my  will  go  to  my  nephew  James,  subject  to  the  same  special 
charges  and  confidence  declared  in  the  fourth  clause  of  this 
my  will.' 

"By  demurrer  it  was  admitted  that  Hugh  Hackett  is  alive, 
and  is  an  alien,  and  the  question  of  escheat  was  submitted  to  the 
Court. 

11 1  was  of  opinion  that  it  is  contrary  to  the  policy  of  the  law 
for  an  alien  to  be  cestui  que  trust  of  lands,  and  that,  if  the  legal 
estate  was  here  in  the  traverser,  R.  G.  McCaw,  for  the  benefit 
of  an  alien,  an  execution  of  the  trust  in  favor  of  the  State  would 
be  decreed  in  Equity,  if  it  could  not  be  obtained  by  process  of 
escheat ;  but  that  by  the  Statute  of  Uses  (27  H.  VIII.  c.  10)  the 
use  was  here  executed,  because  the  duties  imposed  by  the  de- 
vise upon  the  trustee,  which,  in  the  case  of  a  citizen  cestui  que 
trust,  might  prevent  the  operation  of  the  Statute,  being  here  in 
evasion  of  the  law,  should  be  disregarded,  so  that  the  case 
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stood  as  if  it  were  a  simple  devise  to  an  alien,  who  took,  but 
cannot  hold. 

"  I  accordingly  gave  judgment  for  the  escheator  against  the 
traverser." 

The  traverser,  R.  G.  McCaw,  appealed  on  the  grounds : 

1.  Because  it  is  submitted  the  legal  estate  to  the  lands  de- 
vised was  in  R.  G.  McCaw,  and  the  use  was  not  executed  by 
the  statute  of  27th  Henry  VIII. 

2.  Because  it  is  not  against  public  policy  for  a  citizen  to  hold 
lands  upon  condition  that  he  will  convey  them  to  one  who  is 
an  alien,  on  his  becoming  a  naturalized  citizen. 

3.  Because  if  the  use  was  not  executed  by  the  Statute,  the 
only  remedy  the  State  has,  is  in  Chancery,  where  the  trustee 
might  be  compelled  to  convey  to  the  cestui  que  use. 

4.  Because  under  the  Act  of  the  Legislature,  passed  in  1787, 
to  regulate  escheats,  lands  only  escheat  to  the  State  by  the 
death  of  the  person  last  seized  in  fee  simple,  in  law  or  fact, 
without  leaving  any  person  who  can  lawfully  claim  such  lands, 
either  by  purchase  or  descent  from  such  former  proprietor,  and 
it  is  submitted  that  in  this  case  R.  G.  McCaw  was  a  purchaser, 
and  at  Hackett's  death  legally  entitled  to  hold  and  claim  said 
lands ;  and  no  proceedings  can  be  had  by  the  escheator  in  rela- 
tion to  said  lands  in  a  court  of  law. 

5.  Because,  by  the  terms  of  said  devise,  R.  G.  McCaw  took, 
at  Hackett's  death,  an  absolute  estate  in  the  fee  of  said  lands, 
subject  to  no  trusts  whatever. 

In  the  case  of  Snider,  his  Honor's  report  is  as  follows : 

"  The  traversers  set  forth  that  they  are  citizens,  next  of  kin 
and  heirs  of  the  said  William  Hackett.  For  the  escheator  the 
devise  mentioned  above  was  pleaded  in  bar.    Demurrer  joined. 

"  I  was  of  opinion  that  the  devisee  took  and  held  until  office 
found,  and  that  nothing  in  these  lands  passed  by  descent  to  the 
heirs. 

"  Judgment  for  the  escheator  against  the  traversers." 
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The  traversers,  W.  H.  Snider,  and  another,  appealed  on  the 
ground : 

"Because  it  is  respectfully  submitted  that  his  Honor  erred  in 
sustaining  the  demurrer  of  the  defendant  in  the  above  traverse  ; 
his  Honor  holding  that  by  virtue  of  the  devise  the  State  was 
entitled  to  said  real  estate,  and  that  no  next  of  kin  being  citi- 
zens could  inherit,  except  in  a  case  of  intestacy,  the  devise  inter- 
rupting the  course  of  descent." 

The  cases  of  Latta  and  Smith  were  tried  before  Glover,  J., 
at  Spring  Term,  1853.  His  Honor  reported  both  cases  together, 
as  follows : 

"  William  Hackett  died  in  October,  1850,  seized  of  several 
tracts  of  land  in  York  district,  which  were  found  to  be  escheated 
by  an  inquisition  taken  the  9th  of  April,  1852.  William  A. 
Latta  and  J.  Bolton  Smith  traversed  the  inquisition,  setting 
forth : 

"  1.  That  said  William  Hackett  made  his  last  will  and  tes- 
tament of  purport  and  effect  as  is  set  forth  in  the  case  of  /?.  G. 
McCaw  vs.  F.  M.  Galbraith. 

"2.  That  Hugh  Hackett  conveyed  all  the  real  estate  em- 
braced in  this  traverse  to  his  son,  William  Hackett,  jun.,  15th 
February,  1851. 

"  3.  That  William  Hackett,  jun.  conveyed  one  tract  to  Wil- 
liam A.  Latta,  the  3d  January,  1853,  and  two  tracts  to  J.  Bol- 
ton Smith  the  15th  October,  1851,  and  the  3d  of  January,  1853. 

"  By  demurrer  it  was  admitted  that  Hugh  Hackett  is  an  alien, 
and  has  taken  no  steps  to  become  a  citizen.  That  he  conveyed 
these  lands  to  William  Hackett,  jun.,  who  filed  a  notice  of  his 
intention  to  become  a  citizen  23rd  December,  1850,  but  is  still 
an  alien ;  and  that  said  William  Hackett,  jun.,  conveyed  to  the 
traversers. 

"  The  question  arising  from  this  state  of  facts  and  submitted 
to  the  Court,  is,  can  the  traversers  hold  after  inquest  of  office 
found? 

"  The  traversers  claim  directly  from  William  Hackett,  jun., 
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an  alien,  and,  consequently,  through  Hugh  Hackett,  the  devisee, 
who  is  also  an  alien. 

"  The  intention  of  the  testator,  William  Hackett,  manifestly 
was,  that  the  trust  should  not  be  executed  in  the  cestui  que 
trusty  Hugh  Hackett,  "until  such  time  as  he  shall  become  duly 
qualified  to  take  and  hold  real  estate."  If,  therefore,  Hugh 
Hackett  had  taken  the  necessary  steps  to  remove  his  disabilities 
of  alienism,  I  am  not  prepared  to  say  that  the  trust  would  not  be 
executed  as  soon  so  he  became  a  citizen. 

"  It  is  contrary  to  the  general  policy  of  our  law,  that  an  alien 
should  be  cestui  que  trust;  yet  the  easy  and  liberal  terms  on 
which  foreigners  are  invited  to  become  citizens,  authorizes  the 
opinion,  that,  where  the  testator's  object  is  to  leave  the  legal 
estate  in  the  hands  of  a  trustee  till  an  alien  shall  be  admitted  to 
the  rights  of  citizenship,  the  trust  will  be  executed  in  the  cestui 
que  trust  as  soon  as  that  object  is  accomplished ;  because  it  will 
not  contravene  bat  promote  the  general  policy. 

"  In  this  case,  however,  Hugh  Hackett  releases  his  estate  to 
William  Hackett,  the  younger,  the  immediate  lessor  of  the  tra- 
versers, before  he  had  taken  any  steps  to  remove  his  disa- 
bilities as  an  alien,  and  thereby  execute  the  trust  which  might 
enable  him  to  convey  a  valid  title. 

"  The  legal  estate  is  still  in  R.  G.  McCaw ;  and  the  traversers, 
under  their  deeds  from  William  Hackett,  the  younger,  cannot 
hold  since  inquest  of  office  found. 

"  Whether  the  Court  of  Equity  will  compel  the  trustee  to  exe- 
cute the  trust  for  the  benefit  of  the  State,  or  for  the  benefit  of 
the  cestui  que  trust,  when  he  shall  have  become  a  citizen  agree- 
bly  to  the  testator's  intention,  are  questions  not  necessarily  in- 
volved in  these  cases. 

"  My  judgment  is,  therefore,  for  the  escheator  in  both  cases, 
and  the  demurrers  are  sustained." 

The  traversers,  Latta  and  Smith,  appealed  on  the  grounds  : 
"1.  Because  it  is  submitted  the  lands  devised  to  R.  G.  Mc- 
Caw, in  trust  for  Hugh  Hackett,  were  not  subject  to  escheat 
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said  Hugh  having  conveyed  all  his  interest  therein  before  office 
found. 

"2.  Because  said  lands  were  not  subject  to  escheat,  William 
Hackett,  sen.,  having  conveyed  to  one  who  could  lawfully  claim 
the  same,  and  the  said  Latta  and  Smith,  claiming  under  said 
purchase,  were  entitled  to  judgment  on  the  demurrer." 

Smithy  for  R.  G.  McOaw. 

Witherspoon  6f  Wilson,  for  Snider. 

Williams  fy  Smith,  for  Latta  and  Smith. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Hugh  Hackett  is  still  alive  and  residing 
abroad.  It  is  then  unnecessary  to  notice  the  provisions  made 
by  the  will  of  William  Hackett  in  favor  of  the  sons  of  Hugh, 
upon  the  contingency  of  his  death  in  the  lifetime  of  the  testator. 

The  will  contains  a  plain  expression  of  the  testator's  intention 
to  give  to  Robert  G.  McCaw  a  fee  simple  in  trust ;  and  to  give 
it  in  such  way,  that  the  use  should  not  be  executed  by  the 
Statute  27  Hen.  VIII.,  c.  10.  Not  only  is  there  a  declaration 
that  the  legal  estate  shall  be  vested  in  the  trustee,  but  there  is 
the  requirement  of  an  act  to  be  done  by  him,  the  conveyance 
of  the  estate  in  fee,  which  necessarily  presupposes  the  fee  to  be 
in  him.  Hugh  Hackett  has  not  become  qualified  to  receive  the 
conveyance,  and  never  may  become  so ;  the  trust  is  then  con- 
tingent, but  the  estate  in  the  trustee  is  not  thereby  made  contin- 
gent. No  superadded  limitation,  or  executory  devise  shows 
expressly  what  was  the  testator's  intention  in  case  his  brother 
Hugh  should  be  alive  at  his  death,  and  should  not  become  a 
citizen  qualified  to  hold  real  estate  ;  yet  the  intention  is  plain, 
that  R.  G.  McCaw  should  take  a  fee,  and  take  it  only  as  trustee. 

Concerning  the  execution  of  uses,  as  concerning  other  matters 
of  construction,  more  indulgence  is  extended  to  wills  than  to 
deeds,  and  the  cardinal  principle  of  interpretation,  applicable  to 
all  of  these  matters  in  a  will,  is  the  intention  of  the  testator. 
Where  he  simply  gives  to  one  ia  trust  for  another,  or  to  one  in 
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trust  to  permit  another  to  take  the  profits,  or  otherwise  uses 
technical  terms,  whose  sense  is  well  fixed,  his  words  will,  with- 
out explanation  given  by  himself  in  the  instrument,  be  under- 
stood in  their  technical  sense  ;  but  where,  by  a  plain  expression, 
or  a  necessary  implication  arising  from  the  duties  which  he  im- 
poses upon  the  trustee,  he  shows  that  he  intends  a  legal  estate 
to  abide  in  the  trustee,  his  intention  will  be  respected.  Thus 
expressed,  the  intention  is  as  manifest  as  if  it  appeared  in  the 
form  of  a  use  upon  a  use,  (which  form  is  usually  adopted  in 
deeds  to  evade  the  statutes  of  uses,)  and  it  is  no  more  opposed 
to  law  or  policy,  than  is  any  other  contrivance  for  making  that 
separation  of  the  legal  from  the  equitable  estate,  which  is  in- 
volved in  every  trust. 

Where  the  intention  of  the  testator  is  not  expressed  as  to  the 
quantity  of  the  estate  which  the  trustee  shall  take,  "  the  trustee 
must  be  presumed  to  take  an  estate  commensurate  with  the 
charges  or  duties  imposed  on  him."  (7  East,  99.)  He  must 
have  sufficient  power  to  perform  the  act  required  ;  power  more 
than  sufficient  will  not  be  implied,  for  thereby  the  heir  might 
be  disinherited  without  a  devise,  or  ulterior  limitations  in  the 
will  be  defeated  ;  but  wherever,  from  the  face  of  the  will,  it  is 
apparent  that  the  testator  meant  to  give  a  fee  to  the  trustee,  he 
will  take  a  fee,  although  the  purposes  of  the  trust  might  have 
been  effected  by  the  grant  of  a  less  estate.  (See  a  learned  note 
by  Mr.  Greenleaf,  in  his  edition  of  Cruise's  Dig.  Tit.  12,  Trust. 
ch.  1,  §  14.) 

Hugh  Hackett,  notwithstanding  his  neglect  and  refusal  here- 
tofore, may  hereafter  acquire'the  qualification,  which  is  made  by 
the  will  a  condition  precedent  of  the  conveyance  from  the  trus- 
tee to  him.  At  the  very  least,  then,  the  trust  for  his  benefit  must 
be  considered  as  a  trust  for  his  life,  in  like  manner  As  an  estate 
during  widowhood  is,  for  the  uncertainty  of  its  duration,  re- 
garded as  an  estate  for  life.  Looking  only  to  the  beneficial  in- 
terest which  is  given  absolutely  by  the  will  itself  to  Hugh 
Hackett,  we  might  say  that  the  purposes  of  the  trust  could  be 
sufficiently  served  by  implying  in  the  trustee  an  estate  for  the 
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life  of  Hugh  Hackett,  capable  of  being  enlarged  into  a  fee  simple 
upon  Hugh  Hackett's  complying  with  the  condition  of  becoming 
a  citizen  ;  and  that,  subject  to  this  contingency,  a  reversion  of 
the  legal  estate,  to  take  effect  upon  the  death  of  Hugh  Hackett, 
is  not  conveyed  by  the  will,  but  is  in  the  heirs  of  the  testator. 
The  trust  to  convey  in  fee  makes  this  case,  however,  like  others, 
where  a  fee  has  been  held  to  pass  to  the  trustee ;  and  the  ex- 
pressions of  the  testator's  intention  forbid  a  construction  under 
which  a  reversion  or  possibility  of  a  reverter  in  a  legal  estate 
could  be  reserved  to  his  heirs.(a) 

If  Hugh  Hackett  should  not  become  a  citizen,  R.  G.  McCaw 
cannot  take  the  beneficial  interest  after  his  death ;  for  plainly 
R.  G.  McCaw  is  a  mere  trustee,  and  can  derive  no  benefit  from 
the  failure  of  the  trust.  (6) 

"  When  the  whole  of  an  estate  is  conveyed  for  particular  pur- 
poses, or  on  particular  trusts  only,  which  by  accident  or  other- 
wise cannot  take  effect,  a  trust  will  result  to  the  original  owner 
or  his  heir."  (1  Green.  Cruise  Tit  12,  ch.  1,  §  67.)  To  the 
heirs  of  William  Hackett,  (native  born  or  naturalized  kinsmen, 
see  McKellar  vs.  McKellar,  1  Spear,  536,)  will  then  result  a 
trust,  if  Hugh  Hackett  should  die  without  becoming  entitled  to 
receive  conveyance  of  the  fee.  What,  in  that  event,  would  be 
the  operation  of  the  statute  of  uses,  when  the  legal  estate  which 
would  be  in  R.  G.  McCaw,  after  the  condition  upon  which  he  is 
to  convey  had  been  rendered  impossible,  and  the  trust  had  be- 
come a  naked  use  for  the  heirs,  it  is  useless  for  us  now  to  con- 
sider. 

It  is  then  only  to  the  trust  during  the  life  of  Hugh  Hackett, 
or  until  he  shall  comply  with  the  condition  prescribed  in  the 
will,  that  the  claim  of  the  escheator  can  extend. 

It  is  contrary  to  the  policy  of  the  law  that  an  alien,  especially 
one  residing  abroad,  should  hold  lands  in  this  State,  or  enjoy 

(a)  Mott  vs.  Buxton,  7  Vos.  201 ;  Garth  ys  Baldwin,  2  Ves.  Sen.  646 ;  Doe  ys.  Field, 
2  B.  A  Ad.  564  ;  Bagshaw  vs.  Spencer,  1  Ves.  Sen.  142. 

(6)  Morriee  vs.  Durham,  9  Vos.  399  j  10  Ves.  622 ;  Fintey  ts.  Hunter,  2  Strob. 
Eq.  216. 
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their  profits ;  but  it  is  not  contrary  to  such  policy,  that  lands 
should  be  conveyed  to  one  from  abroad  after  he  has  been  natu- 
ralized, or  that  lands  or  their  accumulated  profits  should  be  held 
by  a  citizen  in  expectation  of  the  naturalization  of  a  foreigner, 
to  whom,  in  that  event,  they  are  to  be  conveyed.(c)  A  trust  to 
pay  profits,  or  to  convey  land,  to  an  alien,  falls  within  the  prin- 
ciples which  prevent  an  alien  from  holding  the  lands  which  he 
purchases.  If  the  trust  here  was  to  convey  unconditionally  to 
Hugh  Hackett,  an  alien,  we  say  not  now,  whether  it  would  be 
held,  that  notwithstanding  the  contrary  intention  of  the  testator, 
the  legal  estate  would  be  transferred  by  the  statute  of  uses  to 
the  alien,  so  that  it  might  be  forfeited ;  or  that  the  trust  would 
be  disregarded  so  that  a  title  would  result  to  the  heirs,  or  the 
trustee  would  take  the  legal  estate,  and  the  alien  the  trust,  sub- 
ject to  such  right  as  might  be  urged  in  behalf  of  the  State.  As 
the  case  is,  we  find  in  the  will  nothing  justly  objectionable,  be- 
sides the  provision  that  the  profits  shall  go  to  Hugh  Hackett 
from  the  time  of  the  testator's  decease ;  and  it  will  be  observed 
that  that  provision  only  extends  to  the  Turkey  Creek  tract  and 
the  house  and  lot  in  Yorkville,  not  to  the  Chambers  tract.  The 
profits  which,  according  to  the  will,  Hugh  Hackett  is  entitled  to 
receive  before  his  naturalization,  the  escheator  in  behalf  of  the 
State  may  recover  from  the  trustee,  if  a  trust  is  forfeitable  for 
alienage  of  the  cestui  que  trust,  and  if  our  law  authorizes  the 
escheator  to  proceed  in  such  a  case.  Whether  the  recovery,  if 
it  can  be  had,  will  cover  all  profits  subsequent  to  the  establish- 
ment of  an  equitable  title  in  the  State  by  office  found,  or  be  con- 
fined to  those  that  may  arise  after  a  decree  against  the  trustee, 
it  is  not  for  us  now  to  consider ;  it  seems  safe  to  say  that  it 
cannot  by  relation  go  back  beyond  the  establishment  of  title.(d) 
We  have  heard  much  argument  upon  the  question,  whether 
a  trust  is  liable  to  escheat.  The  better  opinion  in  England 
seems  to  be  that  it  is  not,(c)  (Burgess  vs.  Wheat,  1  Eden,  177, 

(c)  2  Shep.  Touch,  by  Preston,  325 ;  2  Plow.  462 ;  Craig  vs.  Leslie,  3  Wheat,  589. 

(d)  6  Co.  Rep.  52 ;  3  Wheat.  563,  589 ;  3  Leigh's  R.  522. 

(e)  Grabb  on  Beal  Prop.  §  1713;  Cruise's  Dig.  Tit  12 ;  Trust,  oh.  1,  f  27,  29. 
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259,  note ;  1  Hargrave's  Tr.  385,)  for  escheat,  whether  propter 
defectum  sanguinis,  ox  propter  delictum  tenentis,  is  a  reversion 
of  the  land  to  the  lord  of  the  fee  for  want  of  a  tenant,  and  the 
trustee  is  a  good  tenant.  But  this  learning  is  not  applicable  to 
the  case  of  a  trust  for  an  alien.  The  conveyance  of  land  to  an 
alien  is,  by  English  writers,  classed  as  cause  of  forfeiture  to  the 
crown  or  sovereign,(/)  not  of  escheat  to  the  lord  of  the  fee. 
The  right  of  the  crown  results  from  the  disability  of  the  alien 
to  hold  that  which  he  had  taken,  and  that  disability  was  sol- 
emnly adjudged  in  the  House  of  Lords  to  be  "  neither  a  penalty 
nor  a  forfeiture."  {Atty  Gen.  vs.  Duplessis,  2  Ves.  Sen.  986, 
362,  538  ;  1  Bro.  P.  C.  415.)  The  ground  of  it  is  the  necessary 
policy  which  excludes  from  the  enjoyment  of  real  property  those 
who  are  not  bound  by  the  tie  of  allegiance.  By  means  of  trusts, 
if  they  could  be  securely  held  by  aliens,  all  the  lands  of  the 
kingdom  might  be  made  to  yield  their  profits  to  foreigners :  and 
the  English  cases  will  be  found  to  give  no  countenance  to  this 
result,  if  they  are  properly  examined.  The  distinction^)  must 
be  kept  in  mind  between  escheat  (which  is  an  incident  of  the 
feudal  tenure,  and  can  be  only  of  the  whole  fee  and  not  of  any 
smaller  estate)  and  the  prerogative  right  of  forfeiture  (which  may 
be  of  any  interest  whatsoever) ; — also  the  further  distinction(A) 
between  attainder  for  treason,  (whence  before  the  Norman  con- 
quest, and  after  it,  arose  forfeiture  to  the  sovereign,)  and  attain- 
der for  felony  (whence  subject  to  a  temporary  exercise  of  the 
prerogative  right,  arose  after  the  conquest,  escheat  to  the  lord). 
The  king  might  be  cestui  que  use,  even  according  to  the  ancient 
law  which  held  that  he  could  not  be  seized  to  uses;  and  it  is 
not  considered  unsuitable  to  his  dignity  to  be  cestui  que  trust, 
as  it  is  to  hold  under  a  mesne  lord.(t)  As  an  alien  can  have  no 
inheritable  blood,  upon  his  death,  as  upon  the  death  of  a  natu- 

(/)2Bla.Com.  268. 

(g)  2  Bis.  293,  245 ;  Crabb  on  Real  Prop.  2441. 
(h)  4  Bla.  Com.  416. 

(t)  1  Hale's  P.  C  248;  Com.  Dig.  Use,  F.  G.;  Crake's  Dig.  Tit.  xL,  oh.  2,  ft  16; 
Cruise's  Dig.  Tit.  xii.,  oh.  2,  ft  25 ;  Ch.  3,  ft  8, 23 :  Bao.  Ab.  PrerogatiYe,  B.;  Hardrees  468 . 
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ralized  subject,  whose  only  heirs  are  aliens,  the  lands  of  which 
he  was  seized,  escheat ;  but  in  the  case  of  the  alien,  the  escheat 
to  a  mesne  lord  is  subject  to  the  prerogative  right  of  the  sover- 
eign to  have  whatever  real  estate  an  alien  purchases ;  and  the 
only  difference  made  by  the  death  is,  that  after  it  the  king, 
without  office,  enters  upon  that  of  which  no  one  can  be  lawfully 
in  possession,  whereas  in  the  lifetime  of  the  alien,  an  office 
would  have  been  necessary.(A)  The  authorities  which  have 
been  cited  in  the  argument  of  this  case,  we  think  show,  that  a 
trust  of  land  for  an  alien  is  liable  to  forfeiture.  (See  Hubbard 
vs.  Goodwin,  3  Leigh's  R.  507  ;  Leggett  vs.  Dubois,  5  Paige's 
Ch.  R.  114;  Du  Hourmelin  vs.  Sheldon,  1  Beavan,  79,  4  Myl. 
<fc  C.  525 ;  Fourdrin  vs.  Gowdey,  3  Myl.  &  K.  383 ;  Rolls 
Abr.  194,534;  2  Hay w.  108.) 

Trusts  are  so  peculiarly  the  subjects  of  equity  jurisdiction, 
that  resort  to  the  Court  of  Equity  would  be  necessary  for  the 
State  or  any  one  claiming  in  its  behalf,  to  compel  the  trustee 
to  execute  the  trust  according  to  the  rights  which  had  accrued 
by  the  forfeiture.  But  before  that  resort,  we  are  of  opinion  that 
there  should  be  office  found.  "  The  office  was  devised  by  law 
for  an  authenticated  means  to  bring  the  king  to  the  land  by 
solemn  matter  of  record,  suitable  to  his  regality,  and  for  the 
safety  of  the  subject.  That  he  should  not  enter  and  seize  the 
land  of  the  subject  upon  surmises,  without  matter  of  record."(7) 
The  office  of  entitling,  distinguished  from  that  of  instruction, 
is  used  in  the  case  of  purchase  of  land  by  an  alien,  purchase  in 
mortmain,  and  other  cases  where  a  right  in  the  king  is  to  be- 
come a  vested  estate  in  possession.  In  ordinary  cases,  the  title 
of  the  king  in  certain  land  having  been  found  by  the  office,  a 
writ  of  seizure  follows,  and  then  [if  there  should  be  no  super- 
sedeas] seizure  by  the  escheator.  After  verdict  for  a  claimant 
who  has  traversed  the  office,  restitution  is  effected  by  judgment 
of  amoveas  manus,  and  writ  of  ouster  le  main.  But,  after  the 
forfeiture  of  a  trust  in  land  had  been  found,  there  could  be  no 

(k)  Co.  Litt  2,  b ;  Com.  Dig.  Alien,  a  2 ;  Harlock  vs.  Jackson,  1  Tread.  141. 
(0  Viner's  Abr.  "Office  of  Inquisition."    A.  B.;  Bae.  Abr.  Prerogatire,  E.  7. 
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seizure,  for  the  lawful  possession  would,  by  the  finding  itself, 
appear  to  be  in  the  trustee.  The  office  would,  however,  still 
be  convenient,  if  not  absolutely  necessary,  to  inform  the  Chan- 
cery of  the  nature  of  the  title,  and  to  make  the  forfeiture  matter 
of  record. 

"  In  all  cases  where  a  subject  shall  not  have  possession,  in 
deed  or  in  law,  without  entry,  the  king  will  not  be  entitled, 
without  office  found  or  other  matter  of  record.'^m)  "  But  when 
a  common  person  cannot  enter  or  seize  without  having  an  ac- 
tion, the  king,  after  office,  ought  to  have  a  scire  facias,  as  upon 
waste,  cessavit,  &c,  [9  Co.  96,]  for  the  office  entitles  the  king 
to  an  action  only,  not  to  entry."(n)  As  we  think,  after  forfeiture 
of  a  trust  in  land  found,  the  sovereign  shall  have  subpoena  in 
Equity ;  for  by  subpoena  and  not  by  entry,  may  a  cestui  que 
trust  obtain  enjoyment  of  profits. (o)  In  the  case  of  Hubbard 
vs.  Goodwin,  no  office  preceded  the  application  to  Chancery, 
because  there  the  alien,  Phillips,  was  dead,  and  the  benefit  of 
the  purchase  made  by  him  [which,  in  the  English  law,  would 
have  been  said  to  have  been  made  only  ad  profidum  regis,  7 
Co.  25]  was  by  the  law  itself  vested  in  the  sovereign,  for  want 
of  any  person  who  could  possibly  be  in  possession  dejure. 

As  to  the  mode  in  which  an  office  shall  be  found  foj  estab- 
lishing the  title  of  the  sovereign,  many  old  statutes  enacted  in 
England  were  never  made  of  force  in  this  State,  and  the  only 
one  of  them  which  was  made  of  force,  1  Hen.  VIII.,  c.  8,  is  not 
printed  in  our  statutes  at  large.(p)  That  one  made  regulations 
coucerning  traverses,  and  like  all  the  others,  has  been  super- 
seded by  our  Act  of  1787,  [5  Stat.  47,]  entitled  "  An  act  to  ap- 
point escheators  and  to  regulate  escheats."  This  Act,  and  the 
amendments  of  it,  contain  the  only  provision  which  we  have  of 
machinery  for  executing  such  law  concerning  escheats  and  for- 
feitures, as  now  prevails  in  this  State.    An  office  of  inquisition 

(m)  Com.  Dig.  Prerogative,  D.  67. 

(n)  Id.  D.  69. 

(o)  1  Jam.  on  Wills,  60 ;  2  Leigh's  R.  621. 

(p)  2  Stat  467,  406 ;  Visor's  Abr.  Offioe  of  Inquisition,  P. 
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for  entitling  must  be  found  under  them,  or  not  be  found  at  all. 
The  Act  of  1787,  after  appointment  of  escheators,  contemplates 
first  and  mainly,  the  case  of  escheat  ob  defectum  sanguinis, 
where  there  was  no  tenant,  but  the  person  last  seized  had,  before 
that  Act,  died  "  without  leaving  any  person  who  can  lawfully 
claim  such  lands,  either  by  purchase  or  descent  from  such  former 
proprietor."  It  provides,  in  reference  to  such  case,  for  inquest  of 
office,  public  notice,  order  of  sale,  [equivalent  to  a  writ  of 
seizure,]  sale  if  there  should  be  no  claimant,  traverse  by  a 
claimant,  and  trial.  It  guards  against  titles  subsequent  to  the 
death  of  the  last  owner,  and  saves  the  rights  of  persons  under 
disabilities.  The  8th  section  relates  to  personal  property,  and 
the  12th  extends  the  mode  of  proceeding  which,  by  the  Act,  had 
been  before  provided  a  for  recovering  and  appropriating  real  and 
personal  property  heretofore  escheated  to  this  State,  and  to  be. 
come  hereafter  fully  vested  by  the  verdict  of  a  jury  as  afore- 
said," to  all  cases  "  where  any  person  shall  hereafter  die 
without  heir,  or  shall  forfeit  his  lands  by  conviction  of  treason, 
or  otherwise  become  divested  thereof  by  operation  of  law,  with- 
out leaving  any  legal  representative."  These  words  embrace 
every  case  where  the  State,  by  virtue  of  its  sovereignty,  without 
contract,  or  need  for  public  use,  becomes  by  law  vested  with 
the  title  in  a  portion  of  its  territory  whereof  any  person  was 
seized ;  and  to  every  such  case  the  term  escheat  is  here  applied 
in  disregard  of  the  technical  signification  of  that  term  in  the 
English  law.  An  alien  who  purchases  lands  becomes  divested 
thereof  by  operation  of  law ;  the  office  ascertains  the  forfeiture 
and  vests  in  estate  and  possession  the  right  which  was  in  the 
sovereign  from  the  time  of  the  purchase ;  the  death  of  the  alien 
is  not  essential  to  the  office  in  the  case  of  a  purchase  by  an 
alien,  any  more  than  it  is  in  the  case  of  a  tenant  "  convicted  of 
treason,"  or  of  a  body  corporate  that  has,  without  license,  pur- 
chased in  mortmain  ;  for,  in  all  of  these  cases,  the  words  "with- 
out leaving  any  legal  representative,"  are  answered  before  the 
death  by  the  law's  having  transferred  the  title  in  the  forfeited 
estate  to  the  sovereign,  so  as  to  leave  no  interest  therein  either 
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to  the  tenant  or  any  person  claiming  to  represent  him.  These 
words  were  by  the  draftsman  of  the  Act  of  1787,  probably  in- 
tended to  relate  to  the  case  of  a  person  dying  "  without  heir," 
and  to  signify  the  same  thing  as  the  words  before  used,  "  with- 
out leaving  any  person  who  can  lawfully  claim  by  purchase/ 
If  the  obvious  construction  which  we  have  given  to  the  12th 
section  of  the  Act  should  not  prevail,  we  would  have  no  law 
at  all  by  which  an  alien  could,  during  his  lifetime,  be  divested 
of  the  lands  he  might  purchase:  it  would  no  longer  be  correct 
to  say  here  that  an  alien  may  take  but  cannot  hold,  and  many 
of  our  cases  would  be  unmeaning  and  erroneous.fy] 

If  Hugh  Hackett,  the  alien,  had  then  the  legal  estate  iu  fee, 
we  doubt  not  that  under  the  Act  of  1787,  the  right  of  the  State 
might*  be  asserted  through  a  proper  inquisition.  As  he  has, 
however,  only  a  trust  in  any  of  the  lands,  and  that  for  his  life 
only,  with  a  contingency  for  enlargement,  the  mode  of  proceed- 
ing prescribed  by  the  Act  of  1787  is  not  entirely  applicable.  It 
may  be  followed  as  to  the  inquest,  notice,  traverse  and  trial,  but 
not  as  to  the  sale.  The  Act  requires  that  the  order  for  sale 
should  be  signed  by  a  judge — thus  showing  that  the  propriety 
of  the  order  is  matter  for  judicial  determination.  Where  the 
right  of  seizure  and  possession  does  not  appear  by  the  inquest 
to  be  in  the  State,  it  would  not  be  proper  for  the  order  to  do 
more  than  pronounce  the  escheat,  or  forfeiture,  which  has  been 
found ;  and  the  escheator  would  be  left  to  give  effect  to  the 
right  shown  by  the  record,  by  filing  a  bill  in  Equity,  or  taking 
other  proper  proceedings. 

Is  the  inquisition  which  has  been  had  in  this  case  such  as  the 
circumstances  require  ?  A  proper  inquisition  would  have  found 
the  seizure  of  William  Hackett,  a  citizen,  the  devise  made  by 
his  will,  and  his  death  ;  the  alienage  of  Hugh  Hackett,  now 
living,  the  legal' estate  which  is  in  the  trustee,  the  beneficial 
interest  which  is  given  to  Hugh  Hackett,  the  trust  which  results 

(9)  Laurens  vs.  Jenney,  1  Spear,  365 ;  JSschcator  vs.  Smith,  4  McC.  452 ;  Harlock  vb 
Smith,  ?  Brer.  254 ;  Vaux vb.  Ncsbil,  1  McC.  Oh.  381 ;  McClenaghany*.  McCUnaghan, 
1  Strob.  Eq.  322. 
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to  the  heirs  of  William  Hackett,  the  contingency  on  which  that 
depends,  who  those  heirs  are  ;  and  the  forfeiture  of  such  bene- 
ficial interests  as  are  absolutely  given  to  be  enjoyed  by  an  alien. 
But  the  inquisition[rJ  before  us,  following  the  form  suitable  for 
the  case  of  escheat  propter  defectum  sanguinis,  finds  that 
William  Hackett  died  seized  of  the  lands  described,  without 
leaving  any  person  who  can  legally  claim  the  same  by  descent 
or  purchase,  just  as  if  William  Hackett  had  been  himself  an 
alien  and  had  died  intestate.  All  this  is  wrong.  William 
Hackett  was  a  citizen.  He  left  heirs,  and  those  heirs  would 
take  his  lands  by  descent,  if  it  were  not  that  he  also  left  a  will, 
under  which  other  persons  can  lawfully  take  them  as  pur- 
chasers. As  the  case  stands,  the  escheator  is  not  entitled  to 
possession,  nor  has  he  shown  by  proper  record,  the,  forfeiture  of 
a  tmst  under  which  he  might  have  an  order  to  assist  his  pro- 
ceeding in  Equity ;  the  persons  claiming  as  heirs,  have  no  right 
to  present  possession,  for  the  devise  obstructs  the  descent  to 
them ;  the  purchasers  from  Hugh  Hackett  have  no  right,  for 
Hugh  never  had  any  legal  estate,  and  has  taken  no  step  toward 
acquiring  the  qualification  which  would  entitle  him  to  claim  the 
conveyance  of  an  estate  to  him ;  and  R.  G.  McCaw  lawfully 
holds  the  legal  estate,  subject  to  the  trusts  for  Hugh  Hackett 
during  his  life,  or  until  he  shall  be  qualified  to  receive  convey* 
ance  in  fee,  and  if  Hugh  Hackett  should  die  without  being 
qualified,  a  resulting  trust  for  the  heirs  of  William  Hackett. 

The  inquisition  must  be  quashed,  and  if  the  escheator  should 
think  proper  to  subject  to  forfeiture  the  trust  estate  which  is 
forfeitable  for  alienage,  he  must  proceed  de  novo,  as  he  may  be 
advised. 

It  is  ordered  that  the  inquisition  be  quashed. 

Frost  and  Whitner,  J  J.,  concurred. 
O'Neall,  J.    1  concur  in  the  result  of  the  cases. 
Withers.  J.    I  concur  in  the  judgment  pronounced  for  the 

(r)  Miller's  Comp.  189. 
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Court  in  the  cases  arising  out  of  the  inquest.  The  mat- 
ter about  which  I  would  guard  myself,  at  present,  is  as 
to  the  kind  and  quantity  of  estate  conferred  upon  McCaw 
by  the  will  of  William  Hackett.  I  do  not  know  that  it  is  ma- 
terial to  settle  that  point  now,  nor  do  I  design  to  discuss  it. 
Without  being  at  all  dogmatical,  however,  I  suggest  that  McCaw 
takes,  in  trust,  not  a  fee  absolute,  but  an  estate  capable  of  being 
enlarged  to  that  quantity  upon  the  happening  of  a  condition 
subsequent  and  contingent,  to  wit,  the  naturalization  of  Hugh 
Hackett,  whereupon  the  trustee  is  to  convey  to  him  in  fee ;  but 
whether  the  result  of  this  view  may  not  leave  in  the  testator 
an  undevised  interest  descendable  and  descended  to  his  heir  at 
law,  to  be  divested  by  the  occurrence  of  the  contingency  that 
may  enlarge  McCaw's  estate  to  a  fee  absolute,  may  be  a  point 
unnecessary  to  be  now  determined  but,  perhaps,  proper  to  be 
reserved. 

Glover,  J.,  concurred. 

Inquisition  quashed. 
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Win.  B.  Dorn  vs.  Carey  P.  Patterson. 

The  principle,  decided  in  Nicholas  vs.  Hubbaid,  5  Rich.  267,  that  it  is  no  ground  for  a 
caveat  that  the  land,  for  which  a  grant  is  sought,  had  been  previously  granted,  re. 
affirmed. 

Before  Whitner,  J.,  at  Abbeville,  Fall  Term,  1853. 

This  was  a  caveat,  as  follows  : 
To  His  Excellency,  John  L.  Manning,  Esq., 

Governor  of  the  State  of  South- Carolina  : 

William  B.  Dorn,  of  Edgefield  District,  and  State  aforesaid 
and  a  citizen  thereof,  would  respectfully  show  and  give  your 
Excellency  to  understand  and  be  informed,  that  one  Carey  P. 
Patterson,  otherwise  called  Carey  Patterson,  of  Abbeville  Dis- 
trict, in  the  State  aforesaid,  heretofore,  to  wit :  on  or  about  the 
17th  day  of  May,  in  the  present  year,  Anno  Domini,  1853,  di- 
rected and  caused  to  be  surveyed,  by  one  Israel  Holt,  professing 
to  act  as  Deputy  Surveyor,  apiece,  parcel  or  tract  of  land,  situ- 
ate and  being  in  the  District  of  Abbeville  and  State  aforesaid, 
and  represented  in  the  plat  thereof  made  and  certified  by  the  said 
Israel  Holt,  for  the  said  Carey  P.  Patterson,  bearing  date  the 
day  and  year  above  stated,  as  containing  fifty-seven  and  one- 
half  acres,  and  as  lying  on  a  branch  of  Little  River,  waters  of 
Savannah  River,  and  as  bounded  on  the  North-west  by  land  of 
the  said  Carey  P.  Patterson,  and  on  all  other  sides  by  lands  of  the 
said  William  B.  Dorn ;  and  the  said  Carey  P.  Patterson  after- 
wards, to  wit :  on  the  5th  day  of  the  present  month  of  Septem- 
ber, in  the  year  aforesaid,  caused  the  plat  of  the  said  tract  of 
land,  so  made  by  the  said  Israel  Holt,  to  be  filed  in  the  office  of 
the  Surveyor  General  of  the  said  State  at  Columbia,  and  there- 
upon alleging  and  pretending  that  the  said  tract  of  land,  so  sur- 
veyed and  certified  for  him  by  the  said  Israel  Holt,  had  not  been 
previously  granted  and  was  vacant,  asked  and  demanded  a  grant 
thereof  to  himself  from  the  said  State,  in  conformity  to  the  pro- 
visions of  the  Acts  of  the  General  Assembly  of  the  said  State, 
regulating  the  manner  of  obtaining  grants  of  vacant  land. 
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And  the  said  William  B.  Dorn  gives  your  Excellency  further 
to  understand  and  be  informed,  that  the  said  tract  of  fifty-seven 
and-a-half  acres  of  land  above  described,  and  for  which  the  said 
Carey  P.  Patterson  is  now  seeking  a  grant  to  himself,  and  every 
part  and  parcel  thereof,  has  been  heretofore  granted  by  the  said 
State,  and  is  no.w,  and  has  been  for  a  long  time,  to  wit :  fifteen 
years  last  past,  the  estate,  right  and  property  of  the  said  William 
B.  Dorn ;  and  those  under  and  through  whom  he  claims  the 
same,  have  held  and  enjoyed,  in  succession  and  continuously, 
a  peaceable  and  undisturbed  possession  and  actual  occupancy 
thereof,  for  a  period  of  forty  years  and  upwards  now  last  past 

Wherefore  the  said  William  B.  Dorn  affirms  and  avers,  that 
the  said  tract  of  land,  and  every  part  and  parcel  thereof,  is  his 
own  freehold,  estate  and  property,  and  is  not  subject  or  liable  to 
be  granted  by  the  said  State  as  vacant  land,  and  therefore 
hereby  respectfully  enters  and  files  his  caveat,  and  protests 
against  the  issuing  of  a  grant  thereof,  or  for  any  part  thereof,  to 
the  said  Carey  P.  Patterson,  and  prays  that  such  proceeding 
and  determination  may  be  had  thereon,  according  to  law,  as  to 
justice  and  equity  shall  appertain. 

The  allegations,  in  the  suggestion,  that  the  land  had  been 
previously  granted,  and  that  the  plaintiff,  Dorn,  was  the  owner 
thereof,  were  traversed  by  tlie  defendant,  Patterson. 

His  Honor,  upon  the  motion  of  the  defendant,  ordered  the 
suggestion  quashed. 

The  plaintiff  appealed  on  the  grounds  : 

1.  Because  W.  B.  Dorn  offered  to  prove  that  the  land  ("  Dora's 
Gold  Mine")  for  which  Carey  P.  Patterson  desired  a  grant,  had 
been  previously  granted  by  the  State. 

2.  Because  W.  B.  Dorn  offered  to  prove,  either  before  the 
Judge,  or  on  issue  before  a  jury,  every  allegation  of  fact  con- 
tained in  the  caveat,  viz :  that  the  land  had  been  previously 
granted— that  he  could  connect  himself  with  the  original  grant, 
by  an  unbroken  chain  of  title,  and  by  possession  under  it,  for 
forty  years. 


APPEALS  AT  LAW.  93 

Columbia,  November  and  December,  1853. 

3.  Because,  when  land  has  once  been  granted  by  the  State,  as 
vacant  land,  it  is  in  violation  of  truth,  as  well  as  law  and  jus- 
tice, that  the  State  should  grant  the  land  a  second  time,  as 
vacant 

Bauskett,  McGoweitj  for  appellant. 

Thomson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  It  will  be  perceived  by  the  report,  that  this 
case  was  decided  on  circuit,  upon  the  authority  of  the  case  of  Ni- 
cholas vs.  Hubbard,  5  Rich.  267.  The  counsel  submitting  his 
present  motion,  conceded  the  exact  analogy,  and  expressed  a 
desire  to  be  heard,  notwithstanding,  by  way  of  review. 

As  the  question  involved  was  of  somewhat  novel  impression, 
wholly  so  in  the  Court  of  Appeals,  as  the  case  adjudged  had  not 
received  the  approval  of  the  whole  Court,  and  another  member 
had  been  added  to  the  Court,  the  occasion  was  deemed  oppor- 
tune to  review  that  decision. 

The  examination  now  given  has  resulted  in  the  affirmation 
of  the  case  of  Nicholas  vs.  Hubbard;  and  in  dismissing  the 
present  motion,  I  conceive  there  is  nothing  more  necessary  than 
to  refer  to  the  opinion  of  Wardlaw,  J.,  which  will  be  found  to 
contain  and  present  a  full  Consideration  of  the  different  ques- 
tions raised. 

An  application  to  the  files  of  the  office  of  Secretary  of  State, 
has  furnished  some  ten  or  a  dozen  cases,  embracing  a  period 
from  1810  to  1835,  in  which  it  is  said,  Circuit  Judges  sitting  as 
a  Court  of  Caveats,  have  entertained  jurisdiction  of  like  cases, 
and  granted  the,  remedy  sought.  Long  acquiescence  is  often 
imposing,  and  always  entitled  to  consideration.  The  precedent 
of  a  few  years  undisputed,  not  unfrequently  becomes  the  authori- 
tative rule  of  after  times.  This  argument  has  been  pressed  on 
the  present  occasion,  and  some  of  us  at  least  have  felt  its  force. 
It  must  be  observed,  however,  that  these  cases  were  subjected 
to  no  scrutiny,  and  acquiescence  is  deprived  of  the  usual  sane- 
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tion,  when  it  is  perceived  that  those  whose  rights  were  thus 
supposed  to  have  been  settled,  may  in  each  case  have  aban- 
doned the  further  prosecution,  from  a  conviction  that  no  final 
benefit  could  be  derived  from  the  contest.  The  discovery  of  a 
previous  grant  might  well  authorize  a  withdrawal  from  the 
contest,  independent  of  all  considerations  that  might  arise  as  to 
the  mode  of  adjudicating  that  question. 

A  just  interpretation  of  the  Acts  creating  this  tribunal,  and 
defining  its  powers  and  duties,  authorize  the  views  taken  in  the 
previous  case,  and  the  evil  which  is  apprehended  from  the 
present  ruling  will  be  readily  remedied,  either  by  an  enlarge- 
ment of  powers  giving  effect  to  any  judgment  that  may  be  ren- 
dered binding  on  all  parties,  so  that  when  the  case  is  heard 
there  may  be  an  end  to  litigation,  or  otherwise,  as  the  Legisla- 
ture may  think  proper. 

The  motion  to  reverse  the  order  on  circuit  is  dismissed. 

Wardlaw,  Withers  and  Glover,  JJ.,  concurred. 

O'Neall,  J.,  dissenting.  In  this  case,  I  desire  to  do  what 
perhaps  I  ought  to  have  done  in  Nicholas  vs.  Hubbard — state 
my  reasons  for  differing  from  the  conclusions  of  the  majority 
then  and  now. 

The  Governor,  in  '84,  was  authorized  to  sign  grants  to  be  de- 
livered to  the  grantees  of  vacant  lands.  None  other  is  granta- 
ble.  When  the  Governor  has  notice  that  the  land  for  which  a 
grant  is  sought  to  be  obtained,  is  granted  land,  how  can  he  sign 
such  grant,  until  the  fact  is  ascertained  to  be  true  or  false? 
The  Act  of  '84  authorized  the  Governor  and  five  members  of 
the  council,  when  any  fraud  or  collusion  was  alleged  in  the 
progress  of  the  "entry,"  as  it  is  there  called,  to  try  the  same. 
From  this,  grew  up  the  proceeding  by  caveat  and  the  power  of 
the  Court  of  Common  Pleas  to  try  it. 

A  caveat  is  nothing  but  a  notice  not  to  do  a  particular  act, 
such  as  signing  a  grant.  It  is  admitted,  if  there  be  fraud  or 
collusion  in  the  survey,  the  Court  of  Common  Pleas  may  try  it. 
But  it  is  said,  surveying  granted  lands  is  not  such  a  fraud.    The 
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Legislature,  in  5  Stat.  74,  so  regarded  it.  Indeed,  I  know  no 
greater  fraud  than  it  is.  A  fraud  is  perpetrated  by  a  false  as- 
sertion, which  affects  another's  rights.  That  is  here,  for  the 
warrant  of  location  and  survey  allege  that  the  land  is  vacant. 
This  is  false.  It  affects  most  materially  the  grantee  under  the 
former  grant.  It  gives  another  color  of  title,  under  which  he 
may,  by  adverse  possession,  steal  away  the  whole  of  his  land. 

The  Surveyor  General's  instructions  to  his  deputy  are  viola- 
ted ;  for  he  is  charged  to  survey  none  but  vacant  land.  If  he 
be  informed  that  his  deputy  has  violated  his  instructions,  how 
can  he  certify  the  survey  ? 

But  it  is  useless  to  reason ;  for  the  practice  from  '93  to  '46  has 
been  uniform  to  caveat  the  issuing  grants  on  the  ground  that 
the  land  was  granted. 

Mr.  Bauskett,  the  counsel  for  Mr.  Dorn,  has  produced  a  host 
of  precedents  from  the  Secretary  of  State's  office,  beginning 
with  one  from  Camden,  between  Russel  and  Ballard,  (a)  in  '93, 
and  ending  with  one  from  Newberry,  between  Kenner  and 
Henderson,  (b)  in  '46.    If  these  cannot  stay  the  overturning  of 

(a)  In  Rtueel  vs.  Ballard,  final  order  was  made  as  follows : 

"  Upon  a  caveat  dated  the  second  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  ninety-three. 

"  It  appearing  to  the  Court,  upon  a  new  of  the  plat  and  original  surrey  under  which 
the  plaintiff  claims  in  this'  case,  and  upon  examination  of  witnesses,  that  the  Southern 
boundary  of  the  said  plat  and  grant  calls  for  the  Northern  boundary  of  William  Wiley 
and  William  Russel,  which  Northern  boundary  was  clearly  proved  to  be  a  plain  and 
known  line  antecedent  to  the  plaintiff's  grant,  and  that  the  defendant  hath  improperly 
platted  a  surrey,  and  attempted  to  obtain  his  grant  for  ninety-eight  acres  between  the 
boundaries  aforesaid :  On  motion  of  Mr.  Ford,  ordered,  that  the  caveat  in  this  case  be 
sustained,  and  that  the  defendant's  surrey  be  recorded  with  costs." 

(6)  In  Kenner  vs.  Henderson,  the  final  order  is  as  follows : 

"  In  the  Common  Pleas,  Newberry  District,  Fall  Term,  1846. 
Th>  State  op  South-Carolina,  j     In  the  matter  of  the  caveat  entered  by  Samuel  E. 
Newberry  District.  )  Kenner  against  James  M.  iienderson,  to  prevent  him 

from  taking  a  grant  for  certain  lands  lying  on  Broad  River,  in  said  district,  bounded  by 
lands  granted  to  John  O'Neall  and  others. 

11  It  appears  to  the  satisfaction  of  the  Court  that  all  the  lands  for  which  the  said  James 
II.  Henderson  sought  to  obtain  the  grant,  had  been  granted  before  the  time  of  the  survey 
by  him,  except  a  small  quantity,  supposed  to  be  about  one  acre. 

"  Ordered  that  the  said  caveat  be  confirmed,  except  as  to  the  said  small  quantity  of 
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the  authority  of  the  Court  of  Common  Pleas,  to  try  a  caveat 
against  issuing  a  grant  where  the  land  has  been  granted,  it  is 
unnecessary  for  me  to  do  more  than  say,  I  abide  by  a  well  set- 
tled practice,  as  old  as  myself. 
Motion  dismissed. 

land,  and  that  the  said  applicant,  James  M.  Henderson,  be  not  permitted  to  take  out 
said  grant,  this  order  not,  however,  to  preolude  the  said  James  M.  Henderson  from  pro- 
earing  the  said  small  quantity  of  vacant  land  to  be  surveyed  and  granted  to  him. 

Edward  Feost. 
October,  22d,  1846." 
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Augustus  Marein  vs.  J.  R.  Solomons. 

It  is  within  the  discretion  of  the  Court  to  arrest  the  examination  of  a  witness,  which  is 

causelessly  protracted.    Such  discretion  should,  however,  be  cautiously  and  soundly 

exercised. 
Where  the  Court  below  overruled  a  question  as  unnecessary  and  improper,  a  new  trial 

was  refused— the  question,  though  proper,  having  been  repeatedly  answered  by  the 

witness  before. 
Irrelevant  question  overruled,  and  new  trial  refused. 
At  the  trial  of  an  issue  upon  a  suggestion  of  fraud  under  insolvent  debtor's  Act,  motion 

by  creditor  for  Ienve  to  amend  his  suggestion,  by  charging  that  effects  had  come  to 

the  possession  of  the  applicant  since  the  making  up  of  the  issue— knowledge  of  which 

had  come  to  the  creditor  only  during  the  trial— refused. 
7 
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J.  D.,  deceased,  wu  indebted  to  S.  by  note  for  91,000  t—Bdd,  that  the  oral  declarations 
of  the  deceased  were  inadmissible  to  prove  that  the  note,  though  nominally  payable 
to  S.,  was  really  for  the  benefit  of  defendant, — it  not  appearing  that  such  declarations 
were  against  the  interest  of  the  declarant,  or  that  he  possessed  competent  knowledge 
of  the  facte,  or  that  it  was  his  duty  to  know  them. 

A  witness  who  had  been  already  examined  in  the  cause,  bnt  who  wu  not  under  subpoena, 
declined  again  to  go  upon  the  stand,  and  the  presiding  Judge  refused  to  compel  him. 
New  trial,  on  that  ground,  refused. 

In  the  City  Court  of  Charleston,  May  Term,  1853. 

The  defendant  was  an  applicant  for  the  benefit  of  the  insol- 
vent debtor's  Act ;  and  this  was  an  issue  made  up  on  a  sugges- 
tion charging  that  his  schedule  was  false  and  fraudulent.  So 
much  of  the  report  of  his  Honor,  the  Recorder,  as  it  is  deemed 
material  to  publish,  is  as  follows : 

"  This  was  a  suggestion  of  fraud.  The  trial  occupied  almost 
entirely  the  third  week  of  the  May  Term  of  the  Court.  There 
was  a  vast  amount  of  testimony  given  on  both  sides,  much  of 
it  utterly  conflicting  and  irreconcilable.  In  the  course  of  the 
trial,  many  questions  were  raised  on  both  sides  as  to  the  admis- 
sibility or  competency  of  testimony.  So  far  as  the  Court  is  con- 
cerned in  the  decision  of  such  questions,  the  notice  of  appeal  of 
the  relator  will  present  them,  in  the  way  of  review,  for  the  con- 
sideration of  the  Court  of  Appeals. 

"  It  will  appear  that  in  the  grounds  of  appeal,  taken  by  the 
relator,  no  complaint  is  made  of  the  instructions  given  by  the 
Judge,  in  his  charge  to  the  jury.  The  jury  found  a  verdict  of 
not  guilty. 

"  It  would  be,  perhaps,  proper  to  direct  my  report,  in  the  first 
place,  to  the  specific  grounds  of  the  appeal,  so  far  as  they  require, 
or  would  seem  to  call  for  particular  consideration  in  regard  to 
the  supposed  errors  of  the  Judge,  during  the  course  of  the  trial ; 
and,  afterwards,  to  report  all  the  evidence  in  full,  which  was 
given.  It  will  be  observed,  that  there  are  two  several  notices  of 
appeal  in  this  case,  both  of  which  are  hereto  attached— both  of 
which  were  duly  served  upon  me.    As  to  the  first  notice, 

"  1st  ground.  '  That  his  Honor  erred  in  ruling  that  the  wit- 
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ness,  Dr.  B.  A.  Rodrigues,  was  not  bound  to  answer  the  question 
put  by  relator's  counsel,  as  to  whether  a  certain  written  state- 
ment, made  by  the  defendant,  and  in  his  own  handwriting,  and 
produced  and  proved  at  the  trial,  (and  confirmed  by  another 
written  statement  of  defendant,  alike  produced  and  proved,)  in 
relation  to  the  partnership  of  the  witness  and  defendant,  as  al- 
leged in  the  suggestion,  was  true  orfalsej  and  in  sustaining  the 
said  witness  in  his  refusal  to  answer  the  said  question,  the  said 
witness  claiming  aloud  the  protection  of  the  Court  against  the 
attempt  of  the  relator's  counsel  to  make  him  say  his  nephew  was 
guilty  of  falsehood  and  perjury,  or  of  fraud  and  falsehood.7 

"  Allowing  the  most  full  latitude  to  the  well-known  zeal  of 
the  relator's  counsel  in  behalf  of  his  client,  it  did  appear  to  me 
that  the  Court  had  something  to  say  in  the  matter ;  and  that, 
without  denying  the  most  liberal  concession  to  the  exercise  of 
the  right  of  the  relator  in  cross-examination,  some  questions 
might  possibly  be  put,  either  in  matter  or  form,  upon  the  an- 
swering of  which,  if  objected  to,  the  Judge  might  interpose  a 
veto. 

"  Both  as  to  matter  and  form,  I  regarded  the  question  as  un- 
necessary and  improper.  The  witness  had  said  over  and  over 
again,  that  the  agreement  of  partnership,  stated  in  the  letter  of 
the  defendant,  as  having  been  entered  into  or  projected  between 
the  witness,  the  defendant,  and  DeLange,  was  wholly  unau- 
thorized by  him  ;  without  any  shadow  of  foundation  as  far  as 
he  was  concerned :  that  he  never,  in  any  way,  sanctioned  or 
became  a  party  to  any  such  supposed  agreement. 

"  The  relator's  counsel  (not  being  satisfied  with  this  repeated 
declaration  of  the  witness)  insisted  that  he  (the  witness)  should, 
face  to  face,  (before  the  jury,)  charge  his  nephew  "  with  fraud 
and  perjury,  or  fraud  and  falsehood."  I  did  not  perceive, 
clearly,  and  therefore  did  not  recognize  the  right  of  counsel  to 
insist  upon  (either  in  regard  to  the  witness  or  the  Court)  the  ab- 
solute and  unlimited  right  to  have  any  and  every  question  pro- 
posed by  him,  answered  by  the  witness.  I  thought  all  the  party 
could  require  from  the  witness  had  been  effected  in  the  answers 
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he  had  repeatedly  given  upon  this  subject;  in  saying,  explicitly, 
that  the  agreement,  alleged  in  the  defendant's  letter,  was  en* 
tirely  without  his  knowledge,  authority,  or  sanction ;  that  he 
had  never  been  a  party  to  such  an  agreement ;  and,  as  far  as 
he  was  concerned,  no  such  agreement  ever  existed. 

"  2d  ground.  '  That  his  Honor  erred  in  ruling  that  relator's 
counsel  had  no  right  to  put  to,  or  have  answered  by  the  witness, 
Rodrigues,  the  question  whether  he,  the  said  Rodrigues,  (an 
Israelite  who  had  taken  the  oath  of  a  witness  in  this  case,  with 
his  hat  off,)  had  not  himself,  as  a  Trustee  of  the  Hasel-street 

congregation,  made  charges  against  the  Rev.  Mr. ,  the 

minister  of  the  congregation  of  the  said  Synagogue,  because  he 
had  suffered  the  children  of  that  congregation  to  stand  with 
heads  uncovered,  or  with  their  hats  off,  when  he  lectured  or 
addressed  them  on  a  certain  occasion.' 

"  The  object  of  this  question  seemed  to  be,  by  a  very  remote 
connection,  to  show  that  the  witness  sworn,  in  the  common  form 
and  mode  in  which  witnesses  are  sworn  in  owr  courts,  did  not, 
according  to  his  religious  belief,  (or  could  not,)  consider  himself 
bound  to  tell  the  truth.  The  witness  had  been  sworn  in  the 
usual/orm,  on  the  part  of  the  defendant ;  the  form  had  not  been 
objected  to  by  the  relator,  in  limine,  which  would  have  been  the 
proper  time,  if  there  had  been  anything  essential  in  the  form. 
It  was  not  until  after  his  cross-examination  by  the  relator,  and 
towards  its  close,  that  the  matter  was  at  ail  touched,  and,  al- 
though some  questions  were  allowed  to  be  asked#the  witness, 
the  answers  to  which  showed  that  the  witness  considered  him- 
self under  the  solemn  obligation  of  an  oath,  although  he  had 
sworn  upon  the  Old  Testament,  uncovered  or  with  his  hat  off; 
yet  the  specific  question,  about  the  reproach  to  the  pastor  in  re- 
gard to  a  religious  observance  by  the  boys,  appeared  to  me  to 
be  entirely  irrelevant.  Inasmuch,  as  although  the  boys  should 
have  heard  the  lecture  of  the  Jewish  rabbi,  with  their  hats  off, 
rum  constat^  but  a  Jew  taking  an  oath  in  a  court  of  justice,  in 
a  Christian  country,  in  the  usual  form,  might  not,  nevertheless, 
be  regarded  as  under  the  highest  and  well-recognized  obligation 
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to  tell  the  truth.  It  is  proper  to  add,  perhaps,  in  this  connec- 
tion, that  the  witness,  upon  being  examined  on  this  subject,  tes- 
tified that  the  practice  of  the  Jews  was  variant ;  that  some 
swore  uncovered,  or  with  their  hats  off,  while  others  swore  with 
their  hats  on,  or  covered  in  same  way. 

"3d  ground.  (Tbat  his  Honor  erred  in  refusing  permission 
to  relator  to  amend  his  suggestion,  by  the  addition  to,  or  inser- 
tion of,  a  suitable  ground  or  specification  arising  out  of  the  dis- 
covery or  disclosure  on  the  trial,  and  then  for  the  first  time,  of 
the  fact,  that  within  three  months  of  the  day  of  trial,  the  de- 
fendant had  received,  as  executor  of  Jonas  L.  DeLange,  de- 
ceased, a  large  sum  of  money,  as  proceeds  of  the  sales  of  real 
and  personal  estate  of  testator,  to  an  amount  exceeding  four 
thousand  three  hundred  dollars,  ($4,300,)  on  which  he  was  en- 
titled to,  and  had  actually  received,  in  whole  or  in  part,  com- 
missions as  executor  aforesaid,  to  the  amount  of  at  least  two 
hundred  and  fifteen  dollars,  ($215,)  which  he  had  fraudulently 
concealed,  withheld,  and  had  not  inserted  in  his  schedule? 

"  I  had  supposed  that  this  special  matter  had  been  properly 
provided  for  by  the  Court,  and  with  the  entire  approbation  of 
the  relator's  counsel. 

"  The  issue,  under  the  suggestion  of  fraud,  I  was  called  upon 
to  submit  to  the  jury,  turned  entirely  (as  it  needs  must  have 
done)  upon  the  truth  or  falsehood  of  the  schedule  of  the  de- 
fendant at  the  time  it  was  filed. 

"  The  issue  was  made  up  on  this  basis.  I,  of  course,  re- 
jected the  application  to  insert,  at  the  time  of  trial,  a  matter  al- 
leged to  have  occurred  since  the  filing  of  the  schedule,  and  the 
joining  of  the  issue,  as  a  part  of  the  issue  made  by  the  plead- 
ings— to  try  which,  the  jury  were  empannelled. 

«*  I  suggested,  however,  that  whatever  the  verdict  of  the  jury 
might- be  upon  that  issue,  the  Court  would  take  care  that  any 
interest  or  property  which  might  have  devolved  upon  the  appli- 
cant since  the  filing  of  his  schedule,  or  since  the  issue  joined 
upon  the  suggestion  of  fraud,  before  the  Court  should  be  called 
upon  to  pronounce  his  final  discharge,  should  be  considered. 
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and  the  party  required  to  account  for  and  assign  this  new  ac- 
quisition. This,  I  stated,  might  possibly  lead  to  a  new  sugges- 
tion of  fraud,  and  a  new  issue.  In  connection  with  this  matter, 
it  is  proper  to  state  that,  on  the  part  of  the  defendant  (Solomons), 
this  motion  was  made,  that  the  defendant  be  allowed  to  assign 
'  all  his  right  to  commission  on  moneys  received  and  paid  away 
as  executor  of  the  estate,  will  and  testament  of  Jonas  L.  De- 
Lange,  late  of  Charleston,  deceased.'  This  was  objected  to  on 
the  part  of  the  relator,  and  as  involving  a  subsequent  inquiry, 
and  not  connected  with  it. 

"  Let  us  now  examine  the  additional  grounds  of  appeal  em- 
braced in  the  second  notice : 

"  1.  cThat  his  Honor  ruled  that  it  was  incompetent  for  plain- 
tiff's counsel  to  question  a  witness  whether  the  deceased,  Jonas 
L.  DeLange,  had  not  told  witness  on  his  deathbed,  or  near  the 
time  of  his  death,  that  he  owed  the  defendant  the  sum  of  one 
thousand  dollars,  or  had  given  a  note  for  one  thousand  dollars, 
nominally  payable  to  defendant's  mother,  but  really  for  the 
benefit  of  the  defendant.' 

"  I  cannot  say  in  what  precise  stage  of  this  unfortunate  con- 
troversy this  evidence,  as  suggested,  was  proposed  to  be  offered. 
The  testimony,  however,  hereto  annexed,  will  show  that  beyond 
all  controversy,  the  supposed  debt  was  really  and  bona  fide  due 
to  Mrs.  Solomons,  living  in  Sumter  district,  growing  out  of  a 
loan  to  that  amount  to  Jonas  L.  DeLange. 

"  The  2d  ground  involves  a  mere  question  of  fact,  which, 
having  been  fairly  submitted  to  the  jury,  and  decided  by  them, 
I  may  discharge  myself  from  any  special  consideration,  as  the 
entire  testimony  is  attached  to  my  report. 

"  The  3d  ground  in  the  additional  and  second  notice  of  appeal 
calls  for  some  special  consideration. 

"It  is  as  follows:  c Because  his  Honor  refused,  on  requi- 
sition of  relator's  counsel,  to  detain  Daniel  Horlbeck,  Esq.,  a 
witness  already  sworn  and  examined  in  a  previous  part  of  the 
case,  to  testify  further  in  the  case,  on  the  ground  that  said  Horl- 
beck was  not  under  subpoena? 
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"  Mr.  Horlbeck  had  been  called  and  examined  ou  the  part  of 
the  relator's  counsel  on  the  day  previous.  I  will  not  now  say 
anything  of  the  very  rigorous  examination  he  underwent.  It 
lasted  for  some  hours  [I  may  say  two  at  least,  in  order  to  be 
grammatically  correct].  On  the  next  day,  accidentally  as  it 
were,  happening  to  be  in  Court,  he  was  called  upon  by  the  re- 
lator's counsel  to  go  upon  the  stand.  Mr.  Horlbeck  resisted, 
and  said  he  was  under  no  subpoena ;  and  I  did  not  require  him, 
under  any  power  or  process  of  the  Court,  to  remain  in  Court 
and  give  his  testimony.  The  question  remains,  whether  I 
should  or  not  have  required  Mr.  Horlbeck,  under  the  compul- 
sory process  of  the  Court,  to  have  remained  and  given  his  testi- 
mony. I  have  this  to  say  in  the  matter.  I  was  by  no  means 
satisfied  of  the  power  claimed  for  the  Court,  by  a  mere  order, 
to  compel  one  then  present,  yet  not  under  subpoena,  to  take  the 
witness's  stand,  and  give  testimony.  There  may  be  authority 
for  such  power,  though  I  have  seen  none.  Still,  if  the  power 
exists,  its  exercise  must  depend  somewhat  on  the  discretion  of 
the  Court,  and  would  hardly  apply  to  a  case  where  the  party 
seeking  the  testimony  has  ample  time  and  opportunity  to  com- 
pel, by  the  regular  and  usual  process  of  the  Court,  the  attend- 
ance of  the  witness. 

"  The  remaining  grounds  in  the  two  several  notices  of  appeal 
call  in  question  the  correctness  of  the  verdict  found  by  the  jury, 
in  regard  to  which  I  am  neither  called  upon  to  form  or  express 
any  opinion." 

A  motion  for  a  new  trial  was  now  made  upon  the  grounds 
stated  in  the  report,  and  upon  other  grounds  questioning  the  cor- 
rectness of  the  verdict 

Yeadany  for  appellant. 

Seymour,  Memminger,  contra. 

The  opinion  of  the  Court  was  delivered  by 
Whitnbr,  J.    As  this  case  implicates  deeply  many  who 
have  figured  in  it,  there  has  been  a  becoming  zeal  on  the  part 
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of  those  engaged  in  its  prosecution  and  defence.  A  foil  under- 
standing can  only  be  had  of  its  merits  by  a  reference  to  the  re- 
port of  the  honorable  Recorder.  An  attempt  at  condensation 
on  my  part,  might  do  injustice,  and  I  am  equally  certain  an  in- 
corporation of  the  entire  facts,  in  the  judgment  I  am  to  pro- 
nounce, would  be  more  than  the  occasion  requires. 

The  first  and  second  grounds  of  appeal  complain  of  the  re- 
straint imposed  at  the  trial  below  on  the  cross-examination  of 
Dr.  Rodrigues.  The  truth  of  certain  written  statements,  traced 
to  the  hand  of  the  defendant,  was  a  prominent  subject  of  in- 
quiry in  the  issue  pending.  The  witness  was  an  alleged  party 
to  the  agreement  purporting  to  be  set  out,  and  fastidiousness  on 
his  part  should  have  excited  distrust  rather  than  have  secured 
confidence.  As  a  distinct  proposition,  therefore,  no  well-founded 
objection  to  such  a  question  as  is  alleged  in  the  ground  of  ap- 
peal, is  perceived.  The  precise  interrogatory  is  not  set  out  in 
the  report  in  terms.  The  witness  appealed  to  the  Court  in  the 
form  in  which  it  was  put,  and  the  Recorder  states  that  the 
counsel  "  insisted  the  witness  should,  face  to  face,  charge  his 
nephew  with  fraud  and  perjury,  or  fraud  and  falsehood" 
The  question  propounded  has  been  since  furnished  to  the  Court, 
and  is  in  the  form  presented  in  the  ground.  It  is  not  to  he  dis- 
guised that  the  circumstances  of  this  case  well  justified  a  search- 
ing investigation  on  this  point.  In  the  case  before  us,  we  are 
informed  that  much  latitude  was  allowed,  and  that  the  facts  in 
contradiction  of  the  statement  had  been  testified  to  fully  and 
repeatedly  and  in  a  variety  of  forms,  by  the  witness.  Whilst  it 
is  within  the  experience  of  every  Judge  that  the  examination 
of  witnesses  is  often  causelessly  protracted,  however  delicate  the 
responsibility,  his  discretion  must  be  recognized  and  occasionally 
exercised  in  arresting  such  examination.  The  discretion  should 
be  cautiously  and  soundly  exercised.  The  Court  that  reviews 
cannot  always  readily  and  fully  ascertaiq  the  necessity  or  pro- 
priety of  such  interposition.  Looking  to  the  report  of  the  case, 
we  are  not  warranted  in  the  conclusion  that  light  has  been  ex- 
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eluded,  or  that  justice  has  suffered,  because  of  an  exercise  of 
discretion  in  the  instance  complained  of. 

This  Court  concurs  with  the  Recorder  as  to  the  irrelevancy 
of  the  inquiry  propounded  in  reference  to  an  alleged  charge  by 
the  witness  against  the  reverend  gentleman  in  charge  of  the 
Hasel-street  congregation,  because  at  the  synagogue  children 
were  suffered  to  stand  with  heads  uncovered  on  occasions  when 
lectured  or  addressed  by  him.  Whether  such  charge  had  been 
made  or  not,  and  whether  such  a  course  was  in  conformity  with 
Jewish  tenets  and  customs  or  not,  could  in  no  way  affect  any 
matter  then  in  issue,  or  the  validity  of  the  oath  which  had  been 
administered,  though  the  witness  was  an  Israelite,  and  had 
taken  the  oath  in  this  instance,  his  head  being  uncovered. 
Neither  would  it  follow,  that  his  credibility  had  been  impaired, 
however  these  facts  mght  have  been  found. 

The  third  ground  of  appeal  claims  the  right  to  amend  the  sug- 
gestion by  the  addition  of  new  matter  arising  since  the  schedule 
and  suggestion  were  filed,  and  discovered,  as  alleged,  in  the  pro- 
gress of  the  trial.  The  issue  made  by  the  pleadings  was  the 
matter  with  which  the  jury  was  charged,  and  it  would  be  an 
anomaly  in  practice  to  permit  such  amendments  from  day  to 
day,  as  a  trial  may  progress.  Such  an  order  must  have  carried 
with  it  the  right  to  amend  the  schedule,  followed  with  an 
amendment  of  the  plea,  and  an  adjournment  over  of  the  case 
for  a  reasonable  time  to  provide  testimony.  At  most  this  could 
only  be  regarded  as  an  application  to  the  discretion  of  the  Re- 
corder to  withdraw  the  case  from  the  jury,  and  by  proper  amend- 
ment prepare  for  trial  on  a  new  state  of  pleading.  As  the  rights 
of  the  party  would  have  been  fully  protected  by  the  purpose 
intimated  by  the  Recorder,  before  any  order  for  discharge  would 
have  been  granted,  coupled  with  the  fact  that  such  application 
to  amend  should  at  least  have  been  made  before  the  trial  was 
entered  upon,  or  upon  a  clear  showing  of  the  recent  disclosure 
and  the  prejudice  that  must  result  by  proceeding  with  the  trial, 
the  refusal  by  the  Recorder  of  leave  to  amend  the  suggestion 
under  the  circumstances,  was  entirely  proper. 
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Next  in  the  order  most  properly  to  be  considered,  are  the  "  ad- 
ditional grounds  of  appeal." 

The  first  of  these  grounds  refers  to  the  question  involved  in 
the  fifth  ground  in  the  suggestion,  whether  a  certain  debt  owed 
by  one  Jonas  L.  DeLange,  and  secured  by  a  note  drawn  in  favor 
of  Mrs.  R.  Solomons,  the  mother  of  defendant,  was  in  fact  a 
debt  due  to  the  defendant.  Jonas  L.  DeLange,  the  debtor,  was 
dead,  and  the  offer,  the  ground  informs  us,  was  made  to  prove 
the  declaration  of  the  deceased  during  his  last  illness,  that  he 
owed  the  defendant  one  thousand  dollars,  or  had  given  a  note 
for  one  thousand  dollars,  nominally  payable  to  defendant's 
mother,  but  really  for  the  benefit  of  the  defendant,  which  was 
ruled  incompetent.  The  notice  taken  by  the  Recorder  of  this 
ground  is,  that  although  not  able  to  "  say  at  what  precise  stage 
of  this  controversy  the  evidence  was  proposed  to  be  offered,  yet 
that  the  testimony  annexed  will  show  that,  beyond  all  contro- 
versy, the  supposed  debt  was  really  and  bona  fide  due  to  Mrs. 
Solomons,  growing  out  of  a  loan  to  that  amount  to  Jonas  L. 
DeLange."  The  question  to  be  met  is  the  admissibility  of  the 
evidence,  and  not  its  credibility.  The  death  of  DeLange  and 
his  indebtedness  by  note  drawn  in  favor  of  Mrs.  Solomons,  were 
facts  conceded  throughout.  This  was  the  allegation  of  the 
plaintiff  in  his  suggestion,  followed  with  the  proof  on  his  part 
that  the  money  was  paid  by  defendant  as  executor  of  deceased, 
by  check,  through  Wineman  to  Mrs.  Solomons,  and  equally 
claimed  to  be  true  by  the  defendant.  Was  it  competent  to  prove 
any  declaration  of  deceased,  "  that  the  note,  though  nominally 
payable  to  defendant's  mother,  was  really  for  the  benefit  of  the 
defendant."  It  is  due  to  plaintiff's  counsel  to  state,  that  al- 
though alleged  to  have  been  made  on  his  deathbed,  it  was  not 
offered  as  a  dying  declaration.  If  admitted  and  proved,  the 
circumstance  would  have  been  relied  on  as  entitling  it  to  addi- 
tional credit.  It  is  urged,  that  the  testimony  offered  is  within 
a  well  recognized  exception  to  the  rule  rejecting  hearsay  evi- 
dence. That  the  declaration  or  statements  of  facts  by  a  third 
person,  whether  oral  or  written,  are  often  admissible  in  conse- 
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queace  of  the  death  of  the  person  making  them,  when  they 
would  not  otherwise  be  allowed,  does  not  admit  of  a  question. 
The  exception  is  founded  in  necessity,  and  has  the  sanction  of 
reason  as  well  as  the  authority  of  many  adjudged  cases.  Cer- 
tain preliminary  facts  must  first  appear  to  render  them  admissi- 
ble. These  are  enumerated,  as  collected  from  adjudged  cases, 
in  1  Green.  Ev.  §  147.  The  tests  especially  applicable  to  the 
question  now  presented  are,  whether  the  declarations  were  at 
variance  with  the  interest  of  the  declarant,  and  from  the  sub- 
ject-matter, whether  it  appeared  that  he  possessed  competent 
knowledge  of  the  facts,  or  that  it  was  duty  to  know  them.  The 
genuineness  of  the  note  and  the  actual  indebtedness  of  the  de- 
ceased, were  not  the  questions  made.  Whether  the  money 
loaned  was  the  property  of  the  mother  or  the  son,  and  whether 
the  debt  was  nominally  or  bona  fide  due  to  the  mother,  are  ques- 
tions outside  of  any  interest  the  declarant  was  shown  to  have 
had  and  a  fact  about  which  he  might  or  not  possess  certain  and 
therefore  competent  knowledge.  A  declaration  on  this  point,  if 
made  at  all,  may  well  have  been  derived  from  the  information 
of  others,  or  have  been  the  result  of  suspicion,  or  an  opinion 
from  circumstances,  a  full  disclosure  of  which  may  have  been 
indispensable  to  a  just  conclusion.  It  is  true,  that  the  exception 
has  been  extended  in  reference  to  another  class  of  evidence  ex- 
emplified in  certain  book  entries  of  tradesmen  and  others  in  the 
regular  course  of  business,  and  in  documentary  evidence  of  va- 
rious kinds.  In  2  Smith's  Lead.  Cases  183,  et  seq.,  this  distinction 
is  discussed.  The  analogy  does  not  hold  in  the  present  instance, 
and  perhaps  no  case  would  afford  a  better  illustration  of  the  pro- 
priety of  adhering  to  the  rule.  We  are  of  opinion  that  this 
ground  cannot  avail. 

The  third  additional  ground  is,  that  the  Recorder  refused  to 
detain  a  witness,  who  had  been  already  sworn  and  examined, 
to  testify  further  in  the  case,  the  witness  not  being  under  sub- 
poena. 

The  Recorder,  it  would  seem  by  the  report,  was  neither  sat- 
isfied of  his  power  to  compel  the  witness  to  remain,  nor  was  he 
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disposed,  under  the  special  circumstances,  to  exercise  it  in  the 
case.     Neither  would  have  deprived  the  party  of  the  testimony 
in  reply,  if  he  had  thought  proper  to  resort  to  the  usual  process 
by  subpoena,  which  was  accessible,  and  must  have  been  availa- 
ble.   The  witness  was  a  gentleman  of  character  and  official 
station,  and  there  has  not  been  the  slightest  intimation  of  a  pur- 
pose on  his  part,  or  of  an  apprehension  on  the  part  of  the  appel- 
lant, that  the  witness  would  evade  the  process  of  the  Court,  or 
that  he,  in  any  way,  designed  to  defeat  or  hinder  the  adminis- 
tration of  justice.    That  the  Recorder  declined  any  order  in  the 
premises,  under  the  circumstances,  therefore,  cannot  avail  the 
appellant  on  a  motion  for  a  new  trial.    A  passing  remark  may 
be  proper  to  avoid  misapprehension  arising  out  of  the  intimation 
of  the  Recorder.    In  the  case  made  where  the  witness  presents 
himself  on  call  arid  submits  to  an  examination,  he  at  least  may 
be  well  regarded  as  having  waived  all  preliminary  questions  on 
this  subject.    Questions,  as  they  arise,  will  be  better  settled  ac- 
cording to  attendant  circumstances,  touching  the  power  of  a 
Judge,  by  a  simple  order,  to  require  the  presence  of  a  person  to 
testify,  or  being  present  to  give  testimony.    Whilst  the  rights  of 
the  citizen  are  at  all  times  to  be  respected,  the  due  administra- 
tion of  justice,  and  especially  in  the  investigation  of  crime,  may 
often  require  a  prompt  and  efficient  exercise  of  judicial  au- 
thority. 

The  remaining  grounds  refer  to  the  verdict  of  the  jury  on  the 
facts  submitted.  He  who  reads  the  brief  will  not  only  be  im- 
pressed, but  shocked  with  the  painful  conflict  in  the  testimony. 
In  a  contest  eliciting  such  disclosures,  success  secures  a  misera- 
ble triumph.  The  bitterness  which  characterizes  it  can  only  be 
accounted  for,  because  it  has  assumed  somewhat  a  family  quar- 
rel. Neither  age,  sex,  nor  kindred  have  been  spared ;  and  truly 
it  may  be  said,  that  the  zeal  of  this  house  has  well  nigh  con- 
sumed it.  The  duty  I  now  have  to  perform  does  not  require  a 
review  of  the  evidence,  and  might  not  justify  an  expression  of 
my  own,  or  the  opinion  of  at  least  a  majority  of  my  brethren, 
as  to  any  supposed  preponderance.    Facts  peculiarly  belong  to 
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the  jury,  and  we  know  of  no  case  in  which  a  new  trial  has  been 
awarded,  on  the  civil  side  of  the  Court  at  least,  where  there  has 
been  such  contrariety  of  evidence. 
The  motion  for  a  new  trial  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Glover  and  Monro,  JJ., 
concurred. 

Motion  dismissed. 


Sarah  E.  Mitchell  vs.  E.  R.  Laurens,  and  others,  his  sureties. 

Judgment  for  the  penalty  of  the  official  bond  of  a  Master  in  Chanter?,  was  entered  in  a 
■nit  instituted  by  A.  B.  Other  suitors,  whose  actions  were  pending  at  the  same  time, 
were  then  ordered  to  file  suggestions.  At  the  close  of  the  term,  A  B.  proposed  to  proye 
his  damages  and  take  verdict  as  upon  a  writ  of  inquiry.  The  other  suitors  objected,  m 
there  was  not  time  to  try  all  the  oases ;  and  A.  B's.  case  was  continued,  that  all  the 
eases  might  he  tried  at  the  same  term. 

A  Judgment  for  the  penalty  of  an  official  bond,  is  for  the  benefit  of  all  persons  who  may 
prove  damages  upon  breaches  assigned.  The  judgment  and  Jl.  fa.  thereon  create  the 
Hens.  Suits  pending  at  the  same  time  will  be  consolidated,  and  if  the  damages  assessed 
in  those  suits  exceed  the  penalty,  the  oreditors  will  take  ratably.  Until  the  penalty 
is  exhausted,  a  creditor  afterwards  obtaining  an  assessment  of  damages  upon  breach 
assigned,  has  only  to  indorse  the  amount  of  his  damages  upon  the  JL  fa.  and  direct  the 
sheriff  to  collect  it. 

Before  Frost,  J.,  at  Charleston,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 
"  The  plaintiff  in  this  case  had,  at  a  former  term,  entered  up 
judgment  for  the  penalty,  on  the  official  bond  of  Edward  R. 
Laurens,  against' himself  and  his  sureties.  At  the  same  term, 
many  other  suits  were  at  issue  by  other  plaintiffs  against  Lau- 
rens and  his  sureties ;  but  according  to  the  practice  of  the 
Court,  only  one  judgment  was  entered,  and  that  at  the  suit  of 
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the  plaintiff  in  this  case,  against  Laurens  and  his  several  sure* 
ties.  At  the  same  term  an  order  was  entered  that  all  the  other 
plaintiffs,  whose  suits  were  at  issue,  should  file  their  sugges- 
tions, under  the  judgment  recovered  by  the  plaintiff,  and  prove 
the  damages  sustained  by  the  breaches  respectively  set  forth  in 
their  several  suggestions.  At  this  term  the  plaintiff,  having 
entered  her  case  on  the  inquiry  docket,  was  ready  to  prove  her 
damages.  It  was  postponed  several  times,  on  the  suggestion 
that  the  defendants  were  not  ready.  A  day,  late  in  the  term, 
was  appointed  for  the  trial  of  the  case :  then  the  attorneys  of 
the  other  suitors  appeared,  and  objected  to  the  trial  of  this  case, 
because  they  were  ready  for  the  trial  of  their  suggestions,  and 
there  was  not  time  to  try  all  the  cases ;  and  the  effect  of  trying 
the  plaintiff's  case  would  be  to  give  her  a  preference  over  the 
other  plaintiffs :  that  the  damages  claimed  under  the  various 
suggestions  exceed  the  penalty  of  the  bond  ;  and  thus  some  of 
the  plaintiffs  would  be  excluded  from  the  benefit  of  the  judg- 
ment which  had  been  entered  up,  in  the  name  of  the  plaintiff, 
for  the  common  security  of  all  their  damages  ;  and  that  it  was 
contrary  to  the  terms  of  the  order  for  filing  of  the  suggestions, 
that  any  such  advantage  should  be  obtained  by  the  plaintiff. 
Some  of  the  suggestions  had  been  entered  on  the  inquiry  dock- 
et ;  and  others  had  not  been,  at  the  time  when  the  motion  was 
made  by  Mr.  Pressley  and  other  attorneys,  that  the  plaintiff's 
case  should  be  continued.  On  the  statement  of  facts  and 
grounds  of  law  urged  against  the  trial  of  the  plaintiff's  case,  at 
a  time  when  many  other  plaintiffs  could  not,  within  the  brief 
remaining  period  of  the  term,  try  their  cases,  the  plaintiff's  case 
was  continued." 

The  plaintiff  appealed,  and  now  moved  this  Court  to  reverse 
his  Honor's  decision,  directing  her  cause  to  be  continued,  and 
to  allow  the  plaintiff,  upon  the  future  assessment  of  her  dam- 
ages, to  take  an  order  to  collect  the  amount  due  her  nunc  pro 
tunc. 

1.  Because  these  parties,  (plaintiffs  in  other  causes  upon  sug- 
gestions in  re  against  the  same  defendants,)  upon  whose  motion 
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the  case  was  ordered  to  be  continued,  were  not  parties  to  the 
cause  then  before  the  Court,  and  the  defendants  being  repre- 
sented by  their  counsel,  they  had  no  right  to  move  in  the 
matter. 

2.  Because  the  ground  upon  which  they  claimed  a  right  to 
have  the  plaintiff's  case  continued,  viz:  that  there  was  not 
time  to  try  all  the  causes,  was  insufficient  in  law  to  deprive  the 
plaintiff  of  her  priority  on  the  docket. 

3.  Because  his  Honor  erred  in  ruling,  that  all  the  suggestions 
of  damages  were  one  case,  and  must  be  proved  at  one  time  ; 
whereas  it  is  here  contended,  that  although  the  judgment  is 
one,  the  suggestions  are  many  and  independent  cases,  and  are 
to  be  proved  as  such. 

4.  Because  the  case  was  of  inquiry,  and  no  motion  having 
been  made  by  the  defendants  to  transfer  it  to  the  issue  docket, 
the  plaintiff  was  entitled  of  right  to  proceed,  prove  her  claim, 
and  have  her  damages  assessed  by  the  jury,  with  an  order 
from  the  Court  to  collect  the  amount  under  the  execution  in  the 
case. 

5.  Because  the  order  to  continue  was  contrary  to  law  and 
the  rules  of  practice. 

W.  Whaley,  for  appellant. 
Pressley>  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  Under  the  practice  settled  in  the  case  of  the 
Treasurer  vs.  Bates,  (2  Bail.  362,)  the  first  judgment,  recovered 
for  the  penalty  of  an  official  bond  against  a  public  officer  and 
his  sureties,  enures  to  the  benefit  of  all  persons  who  may  then, 
or  afterwards,  establish  judicially  a  breach  of  the  condition. 
By  suggesting  breaches  and  serving  a  rule,  the  damages  sus- 
tained by  the  party  in  suggestion  can  be  ascertained ;  and  he 
may  have  execution  of  the  judgment  rendered  for  the  penalty, 
to  the  extent  of  his  recovery.  Where  several  actions  are  pend- 
ing against  the  same  officer  and  his  sureties,  they  will  be  con. 
solidated,  and  if  the  penalty  of  the  bond  be  insufficient  to  sat- 
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isfy  all  the  damages  which  have  been  assessed  on  the  several 
breaches  of  the  condition,  then  the  verdict  should  pursue  the 
form  indicated  in  the  case  of  the  Treasurer  vs.  Bates  (1 
Hill,  409). 

It  was  held,  in  Norton  vs.  Mulligan,  (4  Strob.  355,)  that  a 
subsequent  assessment  of  damages,  on  suggestion  of  breaches 
of  an  official  bond,  will  take  priority  of  a  judgment  recovered 
against  the  officer,  of  older  date  than  such  assessment,  A  lien 
attaches  on  the  penalty  when  thte  first  judgment  is  rendered,  not 
only  in  favor  of  the  party  for  whose  benefit  the  action  is  brought, 
but  also  in  favor  of  all  who  shall  afterwards  prove  breaches  of 
the  condition  of  the  bond  ;  and  to  obtain  satisfaction  of  these 
subsequent  recoveries,  it  is  only  necessary  to  endorse  on  the 
fi.  fa.  the  amount  of  the  damages  subsequently  assessed,  with 
directions  to  the  sheriff  for  further  execution  of  the  judgment 
"  which  creates  no  new  lien,  but  restores  an  old  one  which'  had 
been  suspended." 

If  the  officer  be  insolvent,  and  the  recoveries  against  him 
exceed  the  penalty  of  his  bond,  the  penalty  will  be  ordered  to 
be  paid  over  to  his  creditors  ratably,  where  they  are  all  before 
the  Court,  and  their  cases  have  been  consolidated.  A  party 
suggesting  breaches  of  an  official  bond  after  the  penalty  has 
been  paid  to  the  sheriff,  and  distributed  among  those  whose 
damages  had  been  assessed,  will  lose  the  benefit  of  the  lien 
which  the  judgment  for  the  penalty  had  created  in  favor  of  the 
suing  creditors.  No  laches  can  be  imputed  to  the  other  plain- 
tiffs in  the  several  suits  against  Edward  R.  Laurens  and  his 
sureties.  Like  the  plaintiff,  in  this  matter,  they  were  ready  for 
trial  at  the  last  term,  and  it  was  not  for  the  want  of  diligence, 
but  for  the  want  of  time,  that  all  the  cases  were  not  disposed  of 
then.  The  assessment  of  the  plaintiff's  damages  would  have 
given  her  no  preference  over  others  whose  suits  had  been  con- 
solidated, and  were  then  at  issue.  If  she  had  executed  a  writ 
of  inquiry,  the  sheriff  would  have  been  restrained,  by  the  order 
of  this  Court,  from  paying  the  amount  of  her  assessment,  until 
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the  damages  of  the  other  plaintiffs  had  been  ascertained  and 
the  ratable  share  of  each  had  been  fixed. 

The  continuance  of  a  cause  must,  generally,  be  left  to  the 
discretion  of  the  presiding  Judge,  and  as  an  order  for  consoli- 
dation had  passed,  it  was  fit  that  all  these  causes  should  be 
heard  at  the  same  time.  Unless  the  continuance,  therefore, 
would  have  defeated  the  plaintiff's  lien,  the  discretion  vested  in 
the  Judge  was  properly  exercised.  If  the  plaintiff  lost  no  ad- 
vantage by  the  act  of  the  Court,  she  would  not  be  permitted  to 
enter  judgment  nunc  pro  tunc,  even  if  the  judgments  had  been 
several;  but  the  judgment  had  already  been  entered  for  the 
penalty  which  created  a  lien  in  favor  of  all  the  plaintiffs  whose 
cases  had  been  consolidated.  "  To  allow  the  plaintiffs."  in  the 
language  of  the  grounds  of  appeal,  "  upon  the  future  assessments 
of  their  damages  to  take  an  order  to  collect  the  several  amounts 
due  them  nunc  pro  tunc"  would  anticipate  a  more  appropriate 
order,  to  apply  the  penalty  ratably  when  all  the  assessments 
shall  have  been  made. 

Motion  dismissed. 

O'Neall,  Withers,  Whitner  and  Munro,  JJ.,  concurred. 

Wardlaw,  J.,  absent  at  the  hearing. 

Motion  dismissed. 
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P.  Pierce  vs.  Cameron,  McDermid  fy  Mustard. 

Defendants,  in  order  to  raise  money  to  pay  for  a  negro  they  had  bargained  for,  drew  a 
promissory  note  payable  to  the  plaintiff,  npon  which  he  adranoed  the  money.  The 
negro  proved  to  be  unsound  '.—Held,  that  defendants  could  not  show  the  unsoundness 
as  a  defence  to  the  action  on  the  note — the  consideration  of  which  was  not  the  price  of 
the  negro,  but  the  money  adranoed. 

A  promissory  note  drawn  by  a  firm  is  not  merged  in  a  bond  and  mortgage  given,  at  the 
same  time  and  for  the  same  debt,  by  one  of  the  partners,  in  the  name  of  the  Arm,  but 
without  the  assent  or  knowledge  of  his  copartners. 

A  bond  executed  by  one  partner  in  the  name  of  the  firm,  without  the  assent  or  know- 
ledge of  his  copartners,  is  the  bond  of  the  individual  partner  who  executed  it. 

Before  O'Neall,  J.,  at  Charleston,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  on  a  note  of  hand  for  $625,  due  60  days 
after  date,  payable  to  the  plaintiff,  or  order,  dated  24th  Septem- 
ber, 1846.    It  was  proved  to  be  the  note  of  the  defendants. 

"  It  was  given  for  a  slave  named  Henderson,  sold  by  Wm. 
Ellis,  for  George  W.  Jones,  and  by  him  warranted  to  be  sound. 

"  Ellis  stated  the  transaction,  that  Jones,  through  him,  offered 
the  negro  for  sale,  for  cash ;  that  the  defendants  wished  to  buy, 
but  had  not  the  money ;  he,  (Ellis,)  knowing  that  he  could  get 
the  money  from  Pierce,  sold  them  the  negro,  and  took  their  note 
at  sixty  days ;  the  plaintiff  gave  him  the  money  for  it.  He 
said  the  plaintiff  knew  nothing  of  the  trade  between  him  and 
the  defendants. 

"  Cameron,  in  the  name  of  Cameron,  McDermid  &  Mustard, 
also  executed  a  bond  for  the  price  of  the  slave,  and  a  mortgage 
of  him  to  secure  the  payment. 

"  The  slave  turned  out  to  be  unsound ;  he  was  sold  by  con- 
sent, and  the  proceeds  paid  to  the  plaintiff— a  sum  of  $440.45 
was  thus  obtained,  and  applied  to  the  paymem  of  the  note  in 
part.    The  balance,  $184.55,  was  that  which  was  claimed. 

u  The  jury  were  instructed,  first,  that  there  was  no  merger  of 
the  note  in  the  bond ;  inasmuch  as  the  bond  could  not  be  re- 
8* 
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garded  as  any  other  than  the  bond  of  Cameron  alone,  and  not 
of  the  firm — for  there  was  no  sort  of  proof  that  the  other  mem- 
bers of  the  firm  had  at  all  assented  to  it. 

"2d.  That  the  consideration  of  the  note  as  between  Pierce 
and  the  defendants,  could  not  be  inquired  into,  unless  he  knew 
that  it  was  given  for  the  slave  ;  for  he  paid  his  money  for  a  ne- 
gotiable note  not  due.  As  to  him,  the  consideration  was  the 
money  advanced.  The  jury  were  not  prevented,  by  any  thing 
said  to  them,  from  finding  that  the  plaintiff  knew  that  the  note 
was  given  for  the  slave,  if  there  had  been  any  such  proof  in  the 
case.    But  the  contrary  was  the  evidence. 

|{  The  jury  found  for  the  plaintiff." 

The  defendants  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the 'grounds : 

1.  Because  his  Honor  ruled  that,  without  evidence  of  know- 
ledge on  the  part  of  the  payee,  of  the  consideration  of  the  note, 
the  consideration  could  not  be  enquired  into  :  whereas,  it  is  re- 
spectfully submitted  that  as  between  the  parties  to  this  note,  the 
consideration  could  be  examined,  without  any  evidence  to  affect 
the  payee  with  knowledge. 

2.  Because  his  Honor  charged  that  there  was  no  evidence 
affecting  the  payee  ol  the  note  with  knowledge  of  its  conside- 
ration, and  that  the  jury  must  find  for  the  plaintiff:  whereas,  it 
is  submitted,  that  there  was  ample  evidence  of  his  knowledge 
of  the  consideration,  and  that  the  point  should  have  been  sub- 
mitted to  the  jury  to  judge  of  the  sufficiency  of  the  evidence. 

3.  Because  full  notice  of  the  whole  transaction  was  proved 
as  to  W.  D.  Ellis,  who  acted  as  the  agent  of  Pierce  and  Jones 
in  the  transaction,  and  it  is  submitted  that  notice  to  the  agent 
was  notice  to  the  principal. 

4.  Because  the  bond  (produced  by  the  plaintiff  at  trial)  given 
to  Pierce  with  the  note,  and  forming  a  part  of  the  transaction, 
was  secured  by  a  mortgage  of  the  negro  Henderson,  (which 
mortgage  was  also  produced  at  trial,)  and  the  receipt  of  Pierce's 
agent  for  these  documents,  fully  proved  his  knowledge  of  the 
transaction,  the  receipt  being  in  these  words :    "  Rec'd,  Sept. 
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25th,  of  Cameron,  McD.  &  Mustard,  their  note,  bond  and  mort- 
gage, for  six  hundred  and  twenty-five  dollars,  in  favor  of  P. 
Pierce,  in  payment  for  a  fellow  Henderson." 

5.  Because  the  note  upon  which  suit  was  brought  must  be 
held  to  have  merged  in  the  higher  security  given  for  the  same 
transaction,  viz :  the  bond  and  mortgage ;  or,  at  all  events,  the 
plaintiff  having  elected  to  proceed  upon  the  bond  and  mortgage, 
must  be  held  to  have  waived  the  note,  and  should  have  sued 
upon  the  bond. 

6.  Because,  it  is  submitted,  that  his  Honor  erred  in  ruling 
that  the  bond  produced  at  the  trial  was  not  the  bond  of  Came- 
ron, McDermid  &  Mustard  ;  because  it  was  proved  that  Came- 
ron signed  on  the  part  of  his  firm,  and  the  plaintiff  recognizing 
it  as  their  bond  by  his  agent's  receipt,  he  is  prevented  from  de- 
nying that  it  was  their  bond — and  the  defendants,  by  consenting 
to  the  proceedings  under  the  mortgage  for  the  sale  of  Henderson, 
ratified  the  act  on  the  behalf  of  the  partnership,  and  both  then 
and  at  the  time  of  trial  admitted  it  as  their  bond. 

Torre,  for  appellants. 

F.  D.  Richardson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  From  the  report  of  this  case,  it  is  apparent,  that 
the  defendants  have  little  cause  to  complain,  either  of  the  charge 
of  the  Circuit  Judge,  or  the  finding  of  the  jury ;  for  the  testi- 
mony was  conclusive,  that  the  only  consideration  that  passed 
between  the  plaintiff  and  the  defendants,  was  money  advanced 
by  the  former  to  the  latter,  upon  the  faith  of  the  note  which  is 
the  subject  matter  of  the  present  action.  It  is  true,  that  the  de- 
fendants' object  in  procuring,  through  their  agent  Ellis,  the  loan 
in  question,  was  to  enable  them  to  pay  for  a  slave  they  had 
purchased  from  one  Jones,  which  slave  afterwards  proved  to  be 
unsound.  But  how  a  knowledge  of  these  facts  by  the  plain- 
tiff—even if  they  had  been  brought  home  to  him — could  affect 
his  right  to  recover  back  his  money,  it  is  somewhat  difficult  to 
perceive ;  for  it  is  obvious,  that  he  had  neither  the  right  to  inquire 


APPEALS  AT  LAW.  117 

*  Charleston,  January,  1864. 

the  use  the  defendants  intended  to  make  of  the  fund  they  had 
borrowed,  nor  the  power  to  control  its  application ;  and  if  the 
defendants  thought  proper  to  invest  it  in  an  unsound  slave, 
without  using  the  precaution  to  guard  against  imposition,  they 
surely  have  no  right  to  visit  the  fruits  of  their  folly  or  misfor- 
tune upon  the  plaintiff.  So  that,  unless  the  defendants  had  es- 
tablished, that  plaintiff  had  participated  with  Jones  in  the  fraud 
which  the  latter  had  practised  upon  them,  any  evidence  short 
of  that  would  have  been  wholly  irrelevant  to  the  issue.  But 
the  testimony  of  the  witness  Ellis  entirely  absolves  the  plaintiff 
from  all  participation  in  the  transaction ;  for  he  expressly  de- 
clares that  the  plaintiff  had  no  knowledge  whatever  of  the  trade 
between  him  and  the  defendant. 

The  only  remaining  question,  is  that  presented  by  the  5th 
ground  of  appeal— the  merger  of  the  note  in  a  bond  and  mort- 
gage, executed  at  the  same  time,  and  for  the  same  debt.  It, 
however,  appears  from  the  testimony,  that  the  bond  referred  to 
was  not  executed  by  the  individual  members  composing  the 
firm  of  Cameron,  McDermid  &  Mustard,  but  was  executed  by 
Cameron  alone,  in  the  name  of  the  firm,  without  the  assent  or 
knowledge  of  his  copartners. 

Had  the  bond  been  executed  in  a  manner  that  would  have 
secured  to  the  plaintiff  the  individual  responsibility  of  the  seve- 
ral members  composing  the  firm,  there  can  be  no  question,  but  the 
lesser  would  have  become  merged  in  the  higher  security ;  but 
unless  it  can  be  affirmed,  as  a  legal  proposition,  that  a  promis- 
sory note,  executed  in  the  name  of  a  copartnership,  becomes 
merged  in  a  bond  executed  by  one  of  its  members,  it  would 
be— to  say  the  least  of  it — a  strained  application  of  the  doctrine 
of  merger  to  apply  it  to  such  a  transaction  as  this. 

The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Glover, 
JJ.,  concurred. 

Motion  dismissed* 
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W.  H.  DeGroot  vs.  John  T.  Darby,  J.  F.$*  J.  H.  Steinmeyer. 

Assumpsit  for  goods  sold  and  delivered.  The  declaration  oontained  no  count  for  interest, 
nor  was  ft  claimed  in  the  bill  of  particulars  -.—Held,  that  plaintiff  was  not  entitled  to 
recover  interest  on  proof  of  a  special  agreement  to  pay  it 

Suit  by  plaintiff  alone  for  goods  sold  and  delivered  by  a  firm  of  which  plaintiff  and  one 
B.  had  been  partners.  B.  had  assigned  all  his  interest  to  plaintiff : — Held,  that  plain- 
tiff could  not  recover,  without  showing  that  the  debt  to  the  firm  had  been  extinguished, 
and  a  new  liability  assumed  to  the  plaintiff,  alone,  by  agreement  of  the  parties. 

J.  D.  and  the  other  defendants  had  also  been  copartners.  Before  the  dissolution  of  their 
copartnership,  J.  D.  had  confessed  a  judgment  to  his  copartners,  to  indemnify  them 
against  the  demand  on  which  the  plaintiff  sued ;  and,  after  the  dissolution,  J.  D.  had 
admitted  the  debt  as  due  the  plaintiff  alone : — Held,  that  such  proof  did  not  show  an 
extinguishment  of  the  old  debt  and  a  substitution  of  a  new  one,  by  contract,  so  as  to 
entitle  the  plaintiff  to  recover  in  his  name  alone. 

If  there  had  been  a  new  contract,  the  plaintiff  should  have  declared  upon  it  specially. 

Before  O'Neall,  J.,  at  Charleston,  Spring  Term,  1853. 

Assumpsit,  against  the  defendants  as  partners,  for  goods  sold 
and  delivered. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"The  proof  of  partnership  was  such  as  the  Court  of  Appeals 
had  decided  to  be  enough  to  charge  them  as  partners,  and  need 
not  be  reported. 

"The  proof  of  the  plaintiff's  debt  consisted  in  the  admission 
of  Darby,  made  by  confession  of  judgment  in  this  case  a  few 
days  before  the  sheriff  closed  his  store,  under  execution  at  the 
suit  of  the  Steinmeyers. 

"  The  defence  relied  on  was  that  the  plaintiff  was  in  partner- 
ship with  another,  one  John  P.  Britton,  at  the  time  the  account 
was  made,  and  therefore  could  not  recover,  suing  alone. 

"It  appeared  that  to  February,  1848,  Britton  was  the  partner 
of  the  plaintiff;  that  he  (Britton)  then  sold  to  him  his  entire  in- 
terest both  in  the  stock  of,  and  also  in  the  debts  due  to,  the  firm. 
The  plaintiff  proved  that  Darby,  after  the  dissolution,  and  be- 
fore the  Steinmeyers  levied  their  execution,  admitted  the  balance 
of  the  account,  $3,408.61.    Of  this  balance,  $2,183.91  was  for 
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goods  furnished  by  the  plaintiff  after  the  dissolution.  Pay- 
ments, made  before  the  admission  by  Darby,  amounting  to 
$1,450,  were  credited  on  the  account  before  the  balance  of 
$3,406.62  was  struck.  This,  the  defendants  contended,  should 
go  in  payment  of  the  sum  for  which  they  were  liable  to  DeGroot 
alone. 

"  The  plaintiff  proved  that  the  course  of  trade  was  to  pay 
every  six  months,  and  if  not  done  that  interest  should  be 
charged.  It  was  proved  that  Darby  promised  to  pay  interest 
accordingly. 

"  The  plaintiff  counted  merely  for  goods  sold,  and  on  the 
money  counts.  He  did  not  count  on  any  special  promise,  such 
as  that  Britton  having  transferred  his  interest  in  the  account,  the 
defendants,  in  consideration  thereof,  promised  to  pay  it.  There 
was  no  count  in  the  declaration  for  interest. 

"The  jury  were  instructed,  1st,  That  the  plaintiff  had  the 
right  to  apply  the  payments  to  the  extinguishment  of  the  account 
before  dissolution.  2d,  That  the  plaintiff  could  not  recover  on 
that  part  of  the  account  which  was  contracted  before  the  disso- 
lution of  the  partnership  existing  between  himself  and  Britton  ; 
for  the  legal  right  was  still  in  the  partners,  and  there  was  no 
count  which  would  sustain  the  action  on  the  equitable  right  of 
the  plaintiff  as  a  consideration  to  support  a  promise,  express  or 
implied,  to  him  after  the  dissolution.  3d,  That  the  plaintiff 
could  not  recover  interest,  as  he  had  no  count  in  his  declaration 
on  a  promise  to  pay  interest.  4th,  That  he  was  entitled  to 
recover  all  of  his  account,  $2,183.91,  contracted  since  the  dis- 
solution of  partnership  between  himself  and  Britton.  The  jury 
found  accordingly." 

The  plaintiff  appealed  on  the  grounds : 

1.  Because  his  Honor  refused  the  right  of  the  plaintiff  to  re- 
cover any  interest,  notwithstanding  the  plaintiff  proved  that  the 
acting  copartner  had,  by  a  confession  of  judgment,  admitted  the 
same  as  a  copartnership  debt. 

2.  Because  the  Judge  charged  that  the  transfer  of  the  ac- 
count of  DeGroot  &  Co.  to  the  new  credit,  and  accepted  by 
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the  acting  copartner  as  a  new  debt  to  DeGroot  alone,  was  not  a 
contract  for  valuable  consideration,  to  wit :  a  discbarge  from 
the  debt  due  to  DeGroot  &  Co.,  and  was  not  binding  on  the  de- 
fendants, the  Steinmeyers ;  whereas  it  is  contended  that  the  said 
transfer  and  discharge  was  a  good  and  sufficient  contract 

3.  Because  the  Judge  erred  in  ruling  that  interest  was  not 
recoverable  under  the  declaration,  and  especially  under  the  con- 
fession binding  all  parties. 

Walker,  for  appellant. 

Memminger,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  plaintiff  claims  a  right  to  recover  interest 
in  this  case.  The  action  was  for  goods  sold  and  delivered.  The 
declaration  contained  no  count  for  interest,  and  although  it  did 
contain  the  usual  count  ffcr  money  had  and  received,  the  bill  of 
particulars,  we  are  informed  in  the  course  of  the  argument,  was 
for  goods  alone,  and  without  any  item  for  interest. 

It  cannot  be  said,  in  the  ordinary  transaction  of  the  sale  of 
goods,  that  interest  is  an  incident  of  the  contract  itself.  The 
first  inquiry  is,  whether  there  was  a  special  agreement  to  pay 
interest  eo  nomine,  or  to  do  something  towards  the  payment  of 
an  admitted  sum.  That  would  imply  a  promise,  for  in  no  just 
sense  can  it  be  maintained  that  the  interest  constitutes  a  part  of 
the  price  of  the  goods.  I  do  not  understand  this  principle  to  be 
drawn  into  controversy.  Cases  in  our  own  State  are  numerous 
in  reference  to  such  contracts  as  carry  interest  with  them.  Harp. 
83 ;  1  Hill,  393 ;  3  McC.  605 ;  2  Bail.  394. 

The  mere  statement  of  such  a  proposition,  it  would  seem, 
discloses  the  necessity  of  its  appearance  in  the  pleading  in  some 
form.  The  very  object  of  all  pleading  is  to  advertise  the  party 
sought  to  be  charged,  of  the  matter  or  thing  claimed.  Hence 
the  necessity  of  a  declaration ;  and  where,  according  to  our 
forms  and  the  nature  of  the  demand,  it  might  otherwise  be  too 
general,  hence  the  propriety  of  a  bill  of  particulars.  The  law 
abhors  surprise  and  undue  advantage,  and  therefore  requires  all 


APPEALS  AT  LAW.  121 

Charbaton,  Janmury,  1654. 

reasonable  certainty.  In  this  particular  case,  the  party  would 
be  wholly  at  sea,  if  he  may  be  made  liable  for  that  which  is 
outside  of  the  contract  set  forth — which  in  no  way  springs  from 
it  as  an  incident — which,  though  susceptible  of  allegation,  is 
neither  set  out  by  special  count,  nor  notified  in  the  bill  of  par* 
ticulars.  Such  a  rule  would  be  obnoxious  to  the  double  im- 
putation of  surprising  the  defendant,  and  of  giving  to  the  plain- 
tiff what  he  has  not  asked  for.  On  the  contrary,  that  is  but  a 
reasonable  rule  which  requires  such  an  advertisement,  at  least 
as  may  enable  the  parties  to  prepare  to  meet  proof  by  proof,  that 
the  truth  may  be  known. 

Judicial  authority  has  been  adduced  of  the  refusal  of  new 
trials  wherein  juries,  in  certain  extreme  cases,  have  allowed  the 
interest  upon  a  special  contract,  though  not  specially  counted 
for,  because  such  finding  was  according  to  the  justice  of  the 
particular  case.  *  Still,  such  cases  fall  short  of  the  position  now 
taken. 

The  cases  cited,  however,  in  9  Eng.  C.  L.  Rep.  292  and  3 
Taunt.  157,  are  directly  of  that  character.  I  cannot  see,  however,, 
that  they  furnish  a  rule.  None  have  gone  to  the  extent  of  this  case ; 
and  before  we  will  attempt  an  inroad  by  reversing  that  which 
we  believe  to  be  according  to  well  settled  principles  and  forms 
of  practice,  in  an  excursion  after  the  particular Jt^ice  of  the  case, 
it  is  perhaps  wise  to  pause  until  we  have  further  light. 

The  plaintiff  also  insists  on  his  right  to  recover  in  this  suit, 
brought  in  his  own  name,  for  goods  sold  and  delivered  the  de- 
fendants by  a  firm  of  which  he  was  a  partner.  This  must 
depend  on  some  legal  transfer  authorizing  a  suit  in  his  own 
name,  or  on  some  change  in  the  contract,  or  the  substitution  of 
a  new  contract  springing  from  the  original.  I  shall  not  contro- 
vert that  the  parties  were  competent  to  make  a  new  contract, 
and  that  the  old  contract  would  furnish  a  sufficient  considera- 
tion to  give  it  validity. 

This  original  contract  was  a  chose  in  action,  and  the  ground 
encounters  the  general  rule  of  law  that  a  chose  in  action  cannot 
be  assigned.    When  the  plaintiff  claims  the  benefit  of  an  ex- 
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ception,  he  must  bring  himself  strictly  within  it.  No  change 
by  either  of  the  contracting  parties,  by  an  arrangement  among 
themselves,  can  be  made  so  as  to  affect  the  equities  or  legal 
right  of  the  other  contracting  parties,  without  their  express  assent. 
The  change  of  contract  or  substitution  of  a  new  one  is  incom- 
plete, unless  the  contract  is  extinguished.  The  discharge  of  a 
subsisting  debt  is  a  good  consideration  for  a  new  debt ;  and, 
therefore,  it  is,  that  extinguishment  of  the  original  debt  is  an 
essential  ingredient ;  and  in  turn,  the  new  promise,  and  its  accep- 
tance, operates  as  a  discharge— hence  the  mutuality  between 
the  parties.  These  are  plain  principles,  to  be  found  well  sus- 
tained in  Chit,  on  Con.  613 ;  4  B.  &  Cres.  166 ;  8  B.  &  Cres.  402. 
"The  plaintiff  proved,"  says  the  report,  "that  Darby,  after  the 
dissolution,  admitted  the  balance  of  the  account,"  which  was 
shewn  to  include  as  well  the  demand  in  favor  of  DeGroot  & 
Co.,  as  of  DeGroot  alone,  and  that  previous  t6  the  dissolution 
he  had  likewise  confessed  a  judgment  in  favor  of  the  Steinmey- 
ers.  But  Darby,  it  is  clear,  could  not,  after  the  dissolution,  have 
bound  his  former  associates  in  an  original  contract,  nor  was  he 
competent  to  bind  them  in  a  new  one,  although  based  on  the 
old  one,  unless  some  special  authority  had  been  conferred  for 
that  purpose.  The  admission  of  a  debt  by  Darby,  made  by  his 
confession  of  judgment,  and  its  acceptance  by  the  Steinmeyers, 
to  secure  them  against  apprehended  loss  or  liability,  can  in  no 
way  establish  the  proposition  to  be  made  good  by  the  plaintiff. 
A  new  promise  by  Darby  may  have  fixed  his  liability  on  the 
new  contract,  and,  if  accepted  by  the  plaintiff,  may  have  extin- 
guished the  original  debt,  and  thereby  have  released  the  other 
defendants  wholly.  Again,  if  there  was  a  new  contract,  a  spe- 
cial count  on  this  special  promise  may  have  been  necessary. 
So  that  the  right  to  recover,  as  to  this  demand,  in  the  present 
action,  is  not  perceived  by  this  Court. 

The  motion  for  a  new  trial  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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Ex  parte  David  Isopez  et  al,  Jurors  of  the  City  Court. 

The  jurors  of  the  City  Court  of  Charleston  are  not  entitled,  under  any  Act  of  the  Legis- 
lature, to  be  paid  by  the  State. 

In  the  City  Court  of  Charleston,  October  Term,  1853. 

This  was  a  rule  on  the  Clerk  to  show  cause  why  he  had  re- 
fused to  deliver  pay  certificates  to  certain  grand  and  petit  jurors 
of  the  City  Court. 

His  Honor,  the  Recorder,  discharged  the  rule,  holding,  that 
the  Acts  of  1816,  (6  Stat.  28,)  1824,  (lb.  238,)  and  1836,  (lb. 
551,)  providing  for  the  payment  of  petit  and  grand  jurors  by  the 
State,  do  not  apply  to  the  City  Court  of  Charleston ;  that,  there- 
fore, such  jurors  of  the  City  Court  are  not  entitled  to  certificates 
entitling  them  to  be  paid  out  of  the  State  Treasury. 

An  appeal  from  his  decision  was  now  heard. 

Campbell,  Torre,  for  appellants. 
Miles,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case  the  Court  is  satisfied  with  the  de- 
cision below. 

It  is  apparent,  from  the  Act  of  1816,  that,  for  jurors  attending 
the  City  Court,  it  was  not  intended  to  provide. 

Indeed,  then  the  City  Court  had  no  such  person  as  a  petit 
juror  in  attendance. 

Their  jurors  were  no  more  than  plea  jurors ;  and  most  proba- 
bly, were  hardly  then  entitled  to  that  rank. 

The  Act  which  undertook  to  clothe  the  City  Court  with  very 
enlarged  powers,  and  to  make  the  Recorder  a  Judge,  was  sub- 
sequent to  the  Act  giving  petit  jurors  compensation,  and  cannot 
help  us  out  of  the  supposed  difficulty. 

It  is  true,  that  grand  jurymen  were,  by  a  subsequent  Act,  .di- 


124  APPEALS  AT  LAW. 

Kennedy  t».  Bamweli. 

rected  to  be  paid,  but  they  were  then  put  on  the  same  footing  as 
the  petit  jurors. 

It  is  plain,  that  no  one  but  a  Clerk  of  the  Court  of  General 
Sessions  of  the  Peace  and  Common  Pleas  for  a  District,  can 
sign  a  certificate,  and  no  one  but  a  Judge  can  countersign  it. 

The  Clerk  of  the  City  Court  and  the  Recorder  are  neither  of 
those  officers. 

Indeed,  there  are  so  many  grave  objections  to  the  position, 
that  the  Recorder  elected  by  a  corporation  should  rank  as  a 
Judge,  without  a  commission  from  the  State,  that  it  may  be  well 
for  the  safety  of  the  jurisprudence  of  the  city,  that  the  Legis- 
lature should  revise  the  laws  relating  to  the  City  Court. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 


John  Kennedy  vs.  Edwin  Barnwell,  Jun. 

A  written  contract  to  pay  a  stipulated  sum  for  work  to  be  done— the  contractor  binding 
himself  to  finish  it  by  a  day  fixed— carries  interest  from  the  time  the  work  is  finished 

Before  O'Neall,  J.,  at  Charleston,  Spring  Term,  1853. 

Assumpsit  on  a  written  contract,  whereby  the  plaintiff,  for  the 
sum  of  $1,235,  (no  time  of  payment  being  mentioned,)  agreed 
to  dig  a  canal  for  the  defendant  The  contract  bore  date  Jan- 
uary 5,  1850.  The  plaintiff  commenced  the  work,  and  in  May 
bound  himself  by  an  additional  contract,  for  the  performance  of 
which  one  Quackenbush  was  his  surety,  to  finish  the  canal  by 
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February  1,  1851,  or  pay  ten  dollars  per  day  until  it  was  fin- 
ished. When  this  last  contract  was  entered  into,  the  defendant 
paid  the  plaintiff  $875. 

His  Honor  charged  the  jury  that  the  plaintiff  was  entitled  to 
interest  on  the  balance  due  him  from  the  time  of  the  completion 
of  the  work ;  and  they  found  accordingly. 

The  defendant  appealed. 

McCradffy  Memminger,  for  appellant. 
Petigru,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  it  is  only  necessary  to  refer  to  the 
rule  .stated  by  my  brother  Withers,  in  Dotterer  vs.  Bennett, 
5  Rich.  298 : 

"A  promise  in  writing  to  pay  a  sum  of  money  at  a  certain 
time,  and  that  is  certain  which  can  be  rendered  certain,  is  (ac- 
cording to  our  own  and  other  American  decisions)  a  contract 
that  carries  interest  as  a  legal  incident." 

Here  the  promise  to  pay  $1,225  is  in  writing.  The  law  fixes 
that  that  sum  was  due  the  moment  the  work  was  completed. 
It  was  only  necessary  to  fix  that  period,  and  the  rule  was  com- 
plied with. 

But  an  additional  written  contract  was  entered  into,  when 
Mr.  Barnwell  paid  to  the  plaintiff  $876.  They  then  agreed 
that  the  work  should  be  finished,  under  a  penalty,  by  the  1st  of 
February,  1851.  Beyond  all  doubt,  this  gave  the  party  the 
right  to  interest  from  at  least  that  period. 

The  motion  is  dismissed. 

Wabdl aw, Withers,  Whitner,  Glover,  and  Munro,  JJ., 
concurred. 
Motion  dismissed. 
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Reed  V9.  Goetfcie. 


The  State  of  South-Carolina  for  S.  P.  Reed  vs.  Henry  Goet- 
tie  and  others. 

New  trial  ordered,  the  verdict  being  without  evidence  to  sustain  it 

Payment  by  sheriff  to  plaintiff's  attorney  after  notice  from  plaintiff  not  to  do  so,  is  no 

payment 
So,  also,  it  is  no  payment,  if,  instead  of  actually  paying  the  money,  the  sheriff  applies 

it  to  a  debt  due  him  by  the  attorney,  taking  from  him  a  receipt  as  plaintiff's  attorney. 
Verdict  for  defendant  upon  proceedings  under  Act  of  1846,  (11  Stat  368,)  to  recover  the 

sum  withheld  and  five  per  oent  per  month,  is  no  bar  to  an  action  on  the  sheriff's  bond 

for  the  money  actually  received :  sembU. 

Before  O'Neall,  J.,  at  Beaufort,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  This  was  an  action  of  debt  on  the  sheriff's  bond  for  the  re- 
covery of  money  alleged  to  have  been  received  by  Sheriff  Goet- 
tie,  in  the  cases  of  Dr.  Samuel  P.  Reed  vs.  Maria  Cook,  and 
the  Same  vs.  John  R.  Toomer. 

"The  defendants  pleaded  non  est  factum,  a  former  recovery 
on  the  same  matter  in  favor  of  the  defendants,  and  payment  of 
the  debt  and  interest  to  William  B.  Fickling,  the  plaintiff,  Reed's, 
attorney.  A  certified  copy  of  the  bond,  bearing  date  1st  Janu- 
ary, 1847,  was  given  in  evidence. 

"  In  the  case  of  Maria  Cook,  the  plaintiff  produced  the  sher- 
iff's book,  and  showed  from  the  entry  that  execution  was  lodged 
13th  November,  1847. 

"  In  the  same  case  and  book  was  the  receipt  of  William  B. 
Pickling,  plaintiff's  attorney,  for  the  debt,  and  attorney's  costs, 
dated  19th  May,  1849. 

"  In  the  case  of  John  R.  Toomer,  the  sheriff's  book  showed 
that,  on  the  same  day,  the  money  was  paid  to  Fickling. 

"The  sheriff  Goettie's  letter,  dated  22d  May,  1849,  was  given 
in  evidence,  in  which  he  stated,  that  the  case  against  Cook  was 
open ;  that  Toomer's  case  was  paid  to  William  B.  Fickling's 
order. 

"It  was  proved  that  one  Edward  B.  Jones,  now  dead,  was 
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the  deputy  of  Sheriff  Goettie  in  the  town  of  Beaufort,  where 
these  parties  resided.  Notice  was  given  to  him  by  Mr.  Patter- 
son from  Mr.  Reed,  not  to  pay  over  the  money  in  Reed's  cases 
to  Pickling,  the  attorney.  When  the  case  of  Cook  was  paid 
to  the  sheriff,  he  said,  Fickling,  the  attorney,  was  in  debt  to 
him ;  and  Jones,  the  deputy,  said,  the  money  would  be  applied 
to  the  payment  of  his  debt ;  so  said  also  Goettie,  the  sheriff. 

"  It  was  further  proved,  that  Fickling  acted  as  the  sheriff's 
clerk,  or  deputy,  in  Beaufort.  This  plaintiff  had  sued  Goettie 
under  the  Act  of  the  Legislature  for  the  recovery  of  five  per  cent, 
per  month,  the  penalty  for  the  non-payment  of  money  collected 
by  the  sheriff,  and  not  paid  over  on  demand ;  in  it  there  was  a 
verdict  for  the  defendant.  This  was  the  recovery  pleaded.  I 
thought,  and  so  ruled,  it  could  not  bar  the  plaintiff's  recovery 
of  the  money  actually  received. 

"The  jury  were  told  the  plaintiff  was  entitled  to  recover,  if 
they  believed,  (as  was  proved,)  either  that  the  money  was  paid 
to  Fickling,  after  notice  not  to  pay  him,  or  if  applied  in  payment 
of  his  debt  to  Goettie,  sheriff. 

"  The  jury  found  for  the  defendant." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 

1.  Because  the  testimony  placed  beyond  a  reasonable  doubt 
the  receipt  of  the  money  sued  for,  by  Henry  Goettie,  while  in 
office,  and  his  refusal  to  pay  it  to  the  plaintiff  on  demand  ;  and 
the  verdict,  therefore,  was  not  only  without  evidence,  but  con- 
trary to  evidence. 

2.  Because  if,  as  a  general  rule,  an  attorney  on  record  is  au- 
thorized to  receive  for  his  client  money  collected  by  the  sheriff 
in  execution,  it  was  distinctly  proved  in  this  case  that  the  au- 
thority of  the  attorney  on  record,  William  B.  Fickling,  was 
withdrawn  by  his  client,  and  notice  thereof  given  to  the  sheriff, 
before  he  collected  the  money  now  sued  for. 

3.  Because  it  was  proved  that  the  money,  particularly  that 
collected  by  the  sheriff  under  the  execution  against  Mrs.  Maria 
Cook9  was  appropriated  by  him  to  the  payment  of  his  own  de- 
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mand  against  the  said  W.  B.  Fickling,  and  was  not  paid  to  the 
said  W.  B.  Fickling  as  the  agent  of  the  plaintiff,  S.  P.  Reed. 

Treville,  for  appellant. 
Tillinghast,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  That  the  relations  of  attorney  and  client,  and 
principal  and  agent,  are  identical — and  that  the  power  of  thte 
principal  to  revoke  the  authority  of  the  agent,  is  an  essential 
element  in  that  relation — are  propositions  that  will  scarcely  be 
questioned. 

That  the  plaintiff,  Reed,  did  exercise  the  power  which  per- 
tained to  him  as  principal,  by  revoking  the  authority  of  his  at- 
torney— and  that  notice  of  such  revocation  was  communicated 
to  the  defendant  before  he  appropriated  the  fund  he  had  collect- 
ed under  the  plaintiff's  executions — are  facts  which  the  defend- 
ant has  not  even  attempted  to  controvert.  Suppose,  then,  that 
the  defendant,  after  the  receipt  of  such  notice,  had,  nevertheless, 
either  through  ignorance  or  mistake,  actually  paid  over  the 
money  to  the  attorney — however  fair  such  conduct  may  have 
served  to  excuse  him  in  a  moral  aspect,  it  would,  by  no  means, 
have  absolved  him  from  legal  responsibility.  But,  unfortunately 
for  the  defendant,  the  facts  of  the  case  entirely  exclude  so  char- 
itable a  construction  of  his  conduct ;  for,  while  the  attorney's 
receipt  for  the  amount  of  the  Cook  execution  purports  to  bear 
date  on  the  19th  of  May,  in  his  own  letter,  written  three  days 
after — the  22d — he  admits  that  the  Cook  execution  was  still 
open. 

But  was  a  dollar  of  the  money  really  paid  over  by  the  de- 
fendant to  Fickling  1  On  the  contrary,  the  proof  is  conclusive, 
that  so  far  from  his  having  done  so,  he  appropriated  the  entire 
amount  of  the  fund  he  had  collected  for  the  plaintiff,  to  the  pay- 
ment of  the  debt  which  was  due  to  himself  by  Fickling. 

Viewing  the  whole  case,  then,  in  the  most  favorable  aspect  of 
which  it  is  susceptible,  it  amounts  to  so  gross  a  violation  of  of- 
ficial duty,  that  even  the  verdict  of  a  jury,  potent  as  it  may  be, 
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cannot  sanctify  it.  So  that  the  question  remains,  Shall  a  ver- 
dict so  totally  destitute  of  evidence  to  sustain  it,  as  this  unques- 
tionably is,  be  allowed  to  stand,  and  so  flagrant  a  wrong  be 
permitted  to  go  unredressed  ? 

The  defendant  presumes  too  much  on  the  impotency  of  the 
law,  if  he  imagines  for  a  moment,  that  this  case  is  beyond  it$ 
control — for  we  have  abundant  authority  in  our  own  jurispru- 
dence to  sustain  the  position,  that  a  verdict  without  evidence,  is 
a  verdict  contrary  to  law.  In  the  case  of  Means  vs.  Moore,  (3 
McC.  282,)  Johnson,  J.,  in  delivering  the  opinion  of  the  Court, 
holds  the  following  language :  "  The  Court  need  not  resort  to 
a  metaphysical  argument  to  prove,  that  a  verdict  without  evi- 
dence is  contrary  to  law.  The  right  to  control  a  verdict,  under 
such  circumstances,  has  always  been  claimed  and  maintained 
in  this  and  in  every  other  country  where  the  laws  have  been 
properly  administered ;  and  of  this  our  own  Courts  furnish 
many  instances."  In  Means  vs.  Means,  (6  Rich.  1,)  the  same 
doctrine  was  affirmed  and  acted  upon ;  and  I  cannot  conclude 
this  opinion  better,  than  by  adopting  the  concluding  language 
of  the  Court  in  that  case  : 

"  The  verdict  is  so  totally  unsupported  by  the  evidence,  that 
the  Court  is  constrained  to  grant  the  motion  for  a  new  trial." 

The  motion  is  therefore  granted. 

O'Neall,  Withers,  Whitner  and  Glover,  JJ.,  concurred. 
Wardlaw,  J.,  absent  at  the- hearing. 
Motion  granted. 
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Graff  A  Co.  vs.  Caldwell. 


Qrafffy  Oo.  vs.  R.  ty  A.  P.  Caldwell 

PlaintUb,  in  Baltimore,  consigned  certain  goods  to  defendants,  in  Charleston,  who  were 
auctioneers  and  commission  merchants,  and  they  sold  the  goods.  The  action  was  for 
the  proceeds  of  the  sale.  Defendants,  when  the  goods  arrived,  did  not  claim  as  own- 
ers, but  said  to  a  witness,  they  had  a  lien  by  reason  of  advances  to  one  B-,  who  had 
possession  of  one  of  the  set  of  bills  of  lading.  On  this  eyidenoe  the  plaintiffs  were 
non-suited,  and  the  Court  of  Appeals  set  the  non-suit  aside,  holding,  that  the  evi- 
dence entitled  the  plaintiffs  to  go  to  the  jury. 

In  the  City  Court  of  Charleston,  October  Term,  1863, 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 
"  This  was  an  action  brought  by  the  plaintiffs,  merchants  in 
Baltimore,  against  the  defendants,  auctioneers  and  commission 
merchants  in  Charleston.  The  counts  in  the  declaration  are 
framed  to  meet  the  supposed  liability  of  the  defendants  to  the 
plaintiffs,  in  regard  to  certain  packages  or  casks  of  brandy, 
shipped  by  plaintiffs  from  Baltimore  to  Charleston,  and  con- 
signed to  the  defendants.  The  testimony  offered  by  the  plain- 
tiffs was  as  follows : 

"  First :  A  bill  of  lading,  in  the  usual  printed  form,  a  copy 
of  which  (as  far  as  a  copy  can  well  represent  such  an  original 
document)  is  annexed : 

"  '  Shipped,  in  good  order  and  condition,  by  Graff  &  Co.,  in 

and  upon  the  good  schooner  called  the  Maryland, 

whereof  North  is  master  for  the  present  voyage,  and 

now  lying  in  the  port  of  Baltimore,  and  bound  for 

G.  &  CO.  Charleston,  S.  C,  viz :  Twenty-five  packages  of 

Brandy,  being  marked  and  numbered  in  the  margin ; 

No.  1  to  25.  and  are  to  be  delivered  in  the  like  good  order  and 

condition,  at  the  aforesaid  port  of  Charleston,  S.  C, 

25  (the  dangers  of  the  seas  only  excepted,)  unto  R.  & 

On  H    ,30  A.  P.  Caldwell,  or  to    assigns,  he  or  they  paying 

freight  for  the  said  Goods,  at  the  rate  of  thirty  cents 

7,50  per  package  and        ,  with  primage  and  average 
50  accustomed.    Wharfage  50c.    In  witness  whereof 
—  the  master  or  purser  of  the  said  schooner  hath  af- 
8,00  firmed  to  3  Bills  of  Lading,  all  of  this  tenor  and 
date ;  oue  of  which  being  accomplished,  the  others 
to  stand  void.        Signed,  E.  SPEDDEN, 

Dated  at  Baltimore,  October  26th,  1852.     For  the  Master,' 
9# 
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"  It  was  admitted  that  the  defendants  were  in  receipt  of  the 
above  goods,  and  that  they  had  been  sold.  An  account  of  sale 
of  the  same  by  the  defendants  was  produced,  showing  the  net 
amount  to  be  $204  97. 

"  H.  F.  Baker  (sworn).— Witness  was  agent  of  the  owners 
of  the  schr.  Maryland  ;  recollects  her  arrival  here ;  defendants 
received  the  brandy  from  the  ship  ;  witness  stated  to  defendants 
that  he  had  received  a  letter  from  plaintiffs  ordering  him  to  hold 
on  to  the  goods ;  defendants  stated  they  had  already  made  ad- 
vances on  the  shipment  to  a  Mr.  Bingley;  defendants  said 
something  about  an  adjustment  of  the  matter ;  Bingley's  name 
did  not  appear  on  the  bill  of  lading. 

"  Cross-examined. — Defendants  were  solvent ;  Graff  &  Co. 
directed  witness  not  to  deliver  it,  (the  brandy,)  because  the  party 
to  whom  they  had  given  the  bill  of  lading  had  not  complied 
with  contract  of  sale  ;  the  advance  spoken  of  by  the  defendants, 
was  spoken  of  as  having  been  already  made ;  the  first  conver- 
sation was  when  the  defendants  had  already  received  a  part  of 
the  brandy,  and  while  they  were  taking  away  the  balance ; 
witness  thought  he  had  no  right  to  refuse  delivery  of  the  goods 
to  the  defendants;  Bingley  was  not  a  resident  of  Charleston  at 
this  time. 

"  Here  the  testimony  closed.  The  defendants'  counsel  moved 
for  a  non-suit,  which  was  granted,  and  I  have  received  the  an- 
nexed notice  of  appeal.  The  questions  involved  in  the  motion 
for  a  non-suit,  were  entirely  questions  of  law;  there  was  no  dis- 
pute in  regard  to  the  facts ;  and  in  such  a  case,  if  in  any,  (and 
perhaps  only  in  such,)  as  there  was  nothing  in  the  way  of  fact 
to  submit  to  the  jury,  I  thought  the  Judge  might  as  well  decide 
the  law  in  this  form  as  in  any  other.  The  argument  on  the 
part  of  the  defendants,  mainly  placed  the  case  upon  the  appli- 
cation of  the  principles  in  regard  to  stoppage  of  goods  in  tran- 
situ. Many  authorities  were  cited ;  some  of  which  seemed  to 
decide  that  where,  as  between  the  vendor  and  shipper,  and  the 
vendee,  the  goods  had  reached  the  ultimate  port  of  delivery,  or 
their  final  destination,  the  right  of  stoppage  in  transitu  ceased ; 
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or,  in  other  words,  no  longer  existed.  The  plaintiffs1  counsel 
placed  the  right  of  plaintiffs  to  recover  from  the  defendants 
mainly,  if  not  entirely,  upon  the  bill  of  lading.  I  could  not 
see  in  that  instrument,  alone,  any  obligation  imposed  upon  the 
defendants,  the  consignees,  to  account  to  the  plaintiffs,  the  con- 
signors, for  the  goods  consigned,  or  their  proceeds,  upon  or  after 
a  delivery  to  them,  in  pursuance  of  the  bill  of  lading.  Prima 
facie,  (at  least,)  I  regarded  the  bill  of  lading  as  transferring  the 
legal  title  in  the  goods  to  the  consignees,  and  in  the  absence  of 
any  case  made  out  by  extrinsic  circumstances,  or  removal  of 
legal  presumptions,  I  could  perceive  no  possible  application  of 
law  to  the  admitted  facts  of  the  case,  upon  which  the  plaintiffs 
could  found  their  action." 

The  plaintiffs  appealed  and  now  moved  this  Court  to  set  aside 
the  non-suit,  on  the  following  grounds : 

1.  Because  his  Honor  erred  in  holding  that  the  possession  of 
the  bill  of  lading  by  the  defendants,  who  were  auctioneers,  ope* 
rated  as  a  transfer  of  the  property  to  them,  and  prevented  the 
plaintiffs  from  recovering  against  them. 

2.  Because  his  Honor  should  have  submitted  the  case  to  the 
jury,  to  determine  upon  the  evidence  whether  there  was  a  trans- 
fer of  the  property,  instead  of  granting  a  non-suit. 

Brown,  for  appellants. 
McCrady,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  defendants  urge  that  they  were  con- 
signees of  the  goods — that  the  plaintiffs  had  no  right  of  stoppage 
in  transitu,  as  that  right  exists  only  between  vendor  and  vendee, 
and  where  the  latter  is  insolvent ;  and  that  a  consignment  with- 
out explanation,  transfers  the  ownership  to  the  consignee,  and 
there  can  no  more  be  an  action  by  the  consignor  against  the 
consignee  on  a  bill  of  lading,  than  one  by  a  maker  of  a  prom- 
isory  note  against  a  payee,  on  the  note  itself.  Admit  all  this. 
It  results  that  there  was  a  delivery  of  goods  by  the  plaintiffs  to 
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the  defendants ;  and  the  admissions  and  proofs  show  that  the 
defendants  are  auctioneers  and  commission  merchants,  and  have 
sold  the  goods ;  that  they  did  not  pretend  to  claim  as  owners, 
but  only  to  have  a  lien  by  reason  of  advances  made  by  them 
to  one  Bingley.  who  had  possession  of  one  of  the  set  of  bills  of 
lading.  The  defendants  must  then  account  for  the  sales ;  and 
they  must  account  to  the  plaintiffs  from  whom  they  received 
the  goods,  unless  they  can  show  that  the  right  of  the  plaintiffs 
has  been  transferred  to  some  other  person.  Whether  a  third 
person's  possession  of  a  bill  of  lading,  even  although  the  pos- 
session of  it  may  have  been  acquired  from  the  consignors,  will, 
of  itself,  furnish  sufficient  evidence  of  the  right  of  that  person 
to  give  directions  concerning  the  goods,  or  to  receive  the  pro- 
ceeds of  their  sale,  is'  a  question  which  may  arise  in  the  future 
trial  of  the  case.  We  now  see  that  the  plaintiffs  had  furnished 
such  prima  facie  evidence  as  ought  to  have  gone  to  the  jury, 
even  if  it  was  not  clearly  sufficient  for  their  recovery,  until  it 
was  rebutted  by  evidence  in  defence. 
The  non-suit  is  set  aside,  and  new  trial  ordered. 

O'Neall,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 
New  trial  ordered. 
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Randolph  vs.  ifank. 


E.  G.  Randolph,  for  B,  F.  Porter,  Assignee  of  Stoats  Fox, 

vs.  the  Planters*  and  Mechanics?  Bank  of  So.  Ca. 

• 

B.  R.  purchased  from,  an  agent  of  the  Bank  a  draft  on  the  Bank,  and  indorsed  it  to  8.  F. 
The  Bank  refused  payment  -.—Held,  that  E.  R.,  notwithstanding  the  transfer,  might 
recover  the  amount  he  had  paid  for  the  draft,  in  an  action  against  the  Bank  for  money 
bad  and  received. 

The  draft  had  been  indorsed  and  sent  to  S.  F.  to  pay  a  debt  which  EL  R.  owed  him} 
which  debt  S.  F.  had  assigned  to  P.;  and  P.  presented  the  draft  to  the  Bank  for  pay- 
ment. The  refusal  of  the  Bank  to  pay,  was  because  S.  F.  was  largely  indebted  to 
them,  and  they  claimed  the  right  to  retain  the  amount  of  the  draft,  as  his  creditors : — 
Held,  that  this  was  no  defence  to  the  action  of  E.  R.,  who  sued  for  the  use  of  P. 

Before  O'Neall,  X,  at  Charleston,  Spring  Term,  1853. 
i 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"This  was  an  action  of  assumpsit,  for  money  had  and  re- 
ceived, to  the  use  of  the  plaintiff. 

"The  facts  are,  that  Staats  Fox  had  an  account  against 
(most  probably)  the  plaintiff,  for  $215.18.  He  assigned  to 
Porter  his  estate,  and  in  his  schedule  describes  the  debt  as  due 
to  him  by  G.  E.  Randolph.  The  assignment  was  made  in 
Charleston,  17th  May,  1850.  On  the  18th  of  May,  1850,  the 
plaintiff  purchased,  at  Winnsborough,  So.  Ca.,  from  Samuel  G. 
Barkley,  agent  of  the  Planters'  and  Mechanics'  Bank,  a  draft, 
payable  to  his  own  order,  for  $215.18,  and  endorsed  it  to  Staats 
Fox. 

"  It  was  presented  to  the  Bank,  on  the  23rd  May,  for  pay- 
ment, and  protested  for  non-payment. 

"  The  plaintiff  here  rested.  The  defendant  moved  for  a  non- 
suit, on  the  ground  that  the  draft  had  been  passed  by  endorse- 
ment to  Staats  Fox,  and  therefore  the  plaintiff  could  not  sus- 
tain this  action.  I  thought  otherwise.  The  action  was  not  on 
the  draft ;  the  refusal  of  the  Bank  to  accept  it,  remitted  the 
plaintiff  to  his  action  for  the  money  paid  for  it,  of  which  it  is 
the  evidence.  The  defence  of  the  Bank,  and  the  reason  of  the 
refusal  to  pay,  appear  to  be  that  Staats  Fox  drew  a  draft,  for 
a  large  sum,  on  Alexander  Fox,  of  New- York,  on  the  11th  of 
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May,  1850,  payable  ten  days  after  sight.  It  was  noted  for  pro- 
test for  non-acceptance  17th  May ;  it  was  protested  for  non- 
payment 30th  May.    This  belonged  to  the  Bank  (a). 

"I  thought,  and  so  instructed  the  jury,  that  the  plaintiff  could 
recover  for  the  money  paid  for  the  draft,  with  interest,  and  that 
the  defence  of  the  defendants  could  not  avail.  For  as  agaiust 
the  plaintiff,  they  could  have  no  defence ;  but,  if  this  were  looked 
at  as  an  action  by  the  assignee' of  Staats  Pox,  still,  if  the  jury 
believed  that  the  debt  of  G.  E.  Randolph  was  in  truth  the  debt 
of  E.  G.  Randolph,  the  Bank  had  no  claim.  The  debt  of  Ran- 
dolph was  properly  passed  to  the  assignee ;  the  draft  was  for 
its  payment.  Apply  this  draft,  or  the  money,  to  the  payment  of 
Staats  Fox's  debt  to  the  Bank,  and  the  result  would  be  that  the 
debt  of  the  plaintiff  to  the  assignee  would  be  unpaid.  This  of 
course,  showed  the  propriety  of  the  money  being  recovered,  by 
the  plaintiff,  for  the  use  of  the  assignee,  so  that  his  debt  might 
thereby  be  paid. 

"The  plaintiff  had  a  verdict  of  $208.18,  with  interest  from 
the  23rd  May,  1850." 

The  defendants  appealed,  and  now  moved  for  a  non-suit,  on 
the  ground : 

Because  the  testimony,  offered  in  behalf  of  the  plaintiff,  was 
not  sufficient  to  maintain  the  action  for  money  had  and  received, 
as  the  check  or  draft  of  Samuel  G.  Barkley,  the  agent,  upon 
the  Bank,  had  been  specially  indorsed  by  him  to  Staats  Fox,  by 
which  indorsement  Staats  Fox  alone  was  entitled  to  receive  the 
amount  of  the  check,  and  the  money  in  the  Bank,  to  answer 
the  draft,  became,  by  virtue  of  the  plaintiff's  indorsement,  the 
money  of  Staats  Fox,  and  ceased  to  be  that  of  the  plaintiff. 

And  failing  in  that  motion,  then  they  moved  for  a  new  trial  : 
1.  Because,  at  the  presentation  of  the  check  or  draft,  at  the 

(a)  The  refusal  of  the  Bank  to  pay,  was,  as  stated  in  the  Notary's  protest,  "  Because 
we  have  a  claim,  for  a  large  sum,  against  Staats  Fox,  the  indorsee  on  a  bill  of  exchange, 
drawn  and  negotiated  to  us  by  him,  and  now  under  protest  for  non-acceptance.  We 
claim  to  hold  the  amount  of  this  draft  upon  our  Bank  as  creditors  in  possession.'1 
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Bank,  with  a  special  indorsement  to  Staats  Fox,  the  Bank  had 
a  right  to  consider  the  said  Staats  Fox  as  entitled  to  receive  the 
money  drawn  for,  and  might  fairly .  offer  to  set  off  any  claim 
they  had  against  the  said  Staats  Fox. 

2.  Because  his  Honor  erred  in  charging  the  jury  that  the  refu- 
sal to  pay  the  money  to  Staats  Fox,  or  his  assignee,  (notwith- 
standing the  reason  assigned  by  the  Bank,)  was  a  refusal  to 
accept  the  draft,  whereas  it  is  insisted  it  was  a  virtual  accep- 
tance, as  it  was  a  recognition  of  the  right  of  the  drawer  to  draw 
on  them,  as  it  admitted  theright  of  Staats  Fox  to  the  money 
drawn  for,  and  only  refused  to  pay  it  because  he  was  their 
debtor. 

3.  Because  the  duty  to  accept  springs  from  the  relation  be- 
tween the  drawer  and  the  drawee,  and  wherever  the  drawee 
admits  the  right  of  the  payee  or  his  endorser,  to  the  money 
drawn  for,  the  drawee  thereby  recognizes  the  right  of  the  drawer 
to  draw,  which  amounts  to,  and  is,  in  fact,  an  acceptance  of  the 
draft,  and  an  appropriation  of  the  money  according  to  the  intent 
of  the  drawer. 

4.  That  the  draft,  in  this  case,  required  no  formal  acceptance, 
as  it  was  payable  on  presentation  at  the  Bank,  and  when  the 
Bank  claimed  to  hold  the  amount,  as  the  creditors  in  possession, 
of  the  special  endorsee,  Staats  Fox,  they,  in  fact,  offered  to  pay 
the  check,  as  they  admitted  the  right  of  the  drawer  to  transfer 
so  much  money  in  the  Bank  to  the  use  of  the  endorsee  of  the 
payee. 

McCrady,  for  appellants. 
Yeadon,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  It  is  perfectly  plain  to  my  mind,  that  the  ver- 
dict below  is  right,  and  ought  to  be  sustained. 

The  plaintiff  was  the  debtor  of  Staats  Fox ;  he  assigned  to  Por- 
ter, on  the  17th  of  May,  1850.  To  pay  this  debt,  the  plaintiff, 
on  the  18th,  purchased  from  the  agent  of  the  defendant,  at 
Winnsboro',  a  draft  on  itself,  and  remitted  it.    The  assignee 
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presented  the  draft  for  payment,  on  the  23rd.    The  Bank  re- 
fused to  pay  it,  alleging  that  Staats  Fox  was  their  debtor. 

But  in  point  of  fact,  he  was  not  fixed  for  their  debt,  until  the 
30th  of  May,  when  his  bill  was  protested  for  non-payment.  So 
that,  in  that  point  of  view,  the  Bank  would  be  without  defence. 
Let  it,  however,  be  assumed  that  he  was  their  debtor,  to  an 
amount  largely  beyond  the  amount  of  the  draft,  still  I  do  not 
think  the  Bank  can  be  protected. 

There  is  nothing  like  payment,  without  the  consent  of  credi- 
tor and  debtor,  actual,  or  implied.  In  this  case,  let  it  be  sup- 
posed that  Staats  Fox  himself  had  presented  the  draft,  and  the 
Bank  had  said,  "  No,  Mr.  Fox,  we  cannot  pay  you  the  money, 
but  we  will  place  it  to  your  credit."  Could  he  not  have  said, 
"1  will  not  have  it  so?"  Unquestionably.  He  could  have  re- 
stored the  draft  to  the  plaintiff,  and  what  would  then  have  fol- 
lowed ?  The  plaintiff,  unquestionably,  could  have  said  to  them, 
"  Give  me  back  my  money."  The  Bank  must  have  complied, 
for  that  which  had  been  given  to  him,  in  place  of  his  money, 
had  failed  of  its  purpose. 

Is  not  the  case  much  strengthened  when  the  draft  is  presented 
by  the  assignee,  and  the  Bank  refuses  to  pay?  The  draft  was 
sent  to  pay  the  account  of  the  plaintiff  assigned  to  Porter  before 
it  (the  draft)  reached  Charleston.  It  was  right  and  proper  that 
it  should  be  turned  over  to  the  assignee.  It  is  true,  it  was  in- 
dorsed to  Staats  Fox  ;  but  that  does  not  alter  the  case,  for  the 
equitable  right  of  the  assignee  to  collect  it,  in  the  name  of  Fox 
wonld  prevent  the  Bank's  defence,  if  the  party  had  thought 
proper  to  resort  to  that  form.  But  they  might  consider  the  draft 
as  failing  in  its  purpose,  not  having  procured  the  money,  and 
go  back  to  Randolph,  and  say,  "Here  is  your  draft — it  does 
.  not  answer  our  purpose — take  it,  and  collect  your  money  for 
our  use."  Could  there  be  any  difficulty  about  the  case,  all 
these  facts  being  proved  ?  Certainly  not.  They  are  the  same 
as  proved ;  for  the  party,  like  the  holder  of  a  promissory  note 
given  for  goods  sold,  money  had  and  received,  money  lent,  may, 
on  bringing  it  (the  note)  into  Court,  proceed  on  the  original  con* 
sideration,  and  recover. 
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The  action  is  on  the  consideration.  The  plaintiff  put  his 
money  in  the  hands  of  the  defendant's  agent;  that  was  the  same 
if  it  had  been  placed  in  the  Bank's  till.  His  draft  on  the  Bank 
was  the  same  as  a  draft  by  the  Bank  on  itself.  It  thus  became 
an  acknowledgment,  that  that  much  money  was  in  their  hands, 
which  he  could  apply.  He  orders  it  to  be  paid  one  way :  this 
is  refused.  He  brings  the  draft  into  Court,  as  evidence  of  the 
deposit  of  his  money,  and  says,  Give  me' back  the  same.  How 
can  it  be  refused  ?  It  was  money  received  for  his  use,  and  must 
be  paid. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner,  Glover  and  Munro,  J  J., 
concurred. 

Motion  dismissed. 


The  Heirs  of  Hood  vs.  Samuel  J.  Palmer. 

Plaintiffs,  in  trespass  to  try  title,  claimed  under  a  junior  grant,  and  by  adverse  possession 
of  their  tenant.  The  possession  had  not  continued  for  the  full  statutory  period  when 
the  writ  was  issued  .— IfcW,  that  the  possession  after  the  issuing  of  the  writ  could  not 
be  united  with  that  which  existed  before,  so  as  to  perfect  plaintiffs »  title,  and  entitle 
them  to  recover. 

Before  O'Neall,  J.,  at  Charleston,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 
"  The  plaintiffs  claim  three  tracts  of  land,  under  grants  all 
junior  to  those  under  which  the  defendant  claims ;  but  as  the 
grounds  of  appeal  relate  to  one  of  these,  it  is  only  necessary  to 
report  as  much  of  the  case  as  will  enable  the  Court  to  pass  un- 
derstandingly  upon  them. 
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"The  Sineath  grant  is  a  long  strip  of  land,  terminated  at  one 
end  by  an  obtuse  angle :  in  that  point,  a  man  of  the  name  of 
Villepontoux  built  a  summer  house.     Villepontoux  was  the 
owner  of  a  tract  of  swamp  land  called  Betaw,  which  once  be- 
longed to  one  Thomas,  who  was  also  the  owner  of  the  older 
grant  covering  the  Sineath  tract.    He  had  a  summer  house 
very  near  to  the  spot  on  which  Villepontoux  built.    Barnes 
proved  that  Villepontoux  asked  leave  of  Hood  to  build  the  house 
there.    That  was  the  only  proof  of  tenancy.    Barnes  thought 
it  (the  summer  house)  was  built  twelve  or  thirteen  years  ago. 
Mr.  McCoy,  a  witness  for  the  defendant,  proved  conclusively 
that  it  could  not  have  been  built  sooner  than  '42.    The  defend- 
ant, before  suit  brought,  had  boxed  a  part  of  the  Sineath  land 
for  turpentine,  and  at  the  trial  had,  pretty  much,  thus  occupied  the 
whole.    The  plaintiffs'  writ  was  sued  out  in  1851.    I  was  of 
opinion  that  the  plaintiffs'  title  was  to  be  considered  as  it  stood 
at  the  issuing  of  the  writ.    If  they  had  no  title  then,  I  did  not 
perceive  how  a  subsequently  accruing  one  could  help  them. 
But  1  was  clearly  of  opinion,  that  an  imperfect  statutory  title 
arising  from  adverse  possession  could  not  be  perfected  by  a  pos- 
session after  the  issuing  of  the  writ,  which  admitted  an  entry 
under  the  rightful  title.    The  possessory  title  under  which  the 
plaintiffs  claimed  was  at  best  a  very  doubtful  one,  and  such  an 
one  as  1  should  have  been  unwilling  to  see  defeat  a  clear  legal 
title. 

"  The  case  was  submitted  to  the  jury,  with  the  expression  of 
my  views  of  the  law  as  above  stated.  They  found  for  the  de- 
fendant" 

Plaintiffs  appealed,  and  now  moved  for  a  new  trial,  on  the 
grounds : 

1.  That  it  having  been  proved  by  all  the  testimony,  that 
plaintiffs  held  the  Sineath  tract  through  their  tenant,  Villepon- 
toux, in  absolute  and  undisturbed  possession  as  to  title,  for  more 
than  ten  years ;  his  Honor  erred  in  charging  the  jury  that  the 
issue  of  plaintiffs'  writ,  in  1851,  stopped  the  operation  of  the  sta- 
tute of  limitations  against  defendant. 
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2.  That  there  were  three  different  tracts  of  land  in  question, 
and  inasmuch  as  Villepontoux,  plaintiffs'  tenant,  was  never  dis- 
turbed in  his  possession  up  to  the  time  of  his  death,  it  being 
more  than  ten  years, — the  operation  of  the  statute  was  complete 
as  to  the  Sineath  tract,  plaintiffs  holding  under  the  legal  title  of 
a  grant  all  that  time  against  the  world. 

3.  That  the  writ  being  issued  to  try  title  and  for  damages  on 
three  separate  tracts,  and  plaintiffs'  tenants  having  been  ousted 
from  the  two  tracts — granted  in  the  name  of  Hood,  but  not  on 
that  in  the  name  of  Sineath,  it  is  but  consistent  to  refer  the 
question  of  title  to  the  two  former,  and  the  question  of  damages 
simply  to  the  latter. 

Rhett,  for  appellants. 

Per  Curiam.  This  Court  concurs  in  the  views  of  the  law 
taken  by  the  Judge  below.    The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner,  Glover  and 
Munro,  JJ.,  concurring. 

Motion  dismissed. 


H.  W.  Strobhart  vs.  Ed.  W.  Morrall. 

Defendant,  as  Ordinary,  had  taken  charge  of  a  derelict  estate  under  the  Act  of  1839, 
and  salt  was  brought  against  him  on  a  debt  of  the  intestate.  Pending  the  suit,  the 
Act  was  repealed,  and  defendant  pleaded  the  repeal  in  abatement  :—Hdd,  that  de- 
fendant's plea  was  not  good,  unless  he  added  to  it  picric  administravit,  or  plena  ad- 
minittravit  prater. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"The  defendant,  as  Ordinary  of  Beaufort,  had  taken  charge 
of  the  estate  of  E.  M.  Davis,  left  derelict,  and  this  suit  was  in- 
stitute to  recover  a  demand  against  the  intestate.    Pending  this 
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suit,  the  Legislature  repealed  the  Act,  and  by  plea  puis  darien 
continuance,  the  question  was  raised,  whether  the  same  could 
be  prosecuted  as  against  this  defendant.  Upon  a  hasty  conside- 
ration, after  argument,  I  held,  that  by  the  repeal  of  this  Act  the 
defendant  was  not  liable  to  proceeding  in  this  form ;  and  as  other 
cases  depend  on  the  same  question,  it  has  been  thought  proper 
to  take  the  judgment  of  the  Court  of  Appeals." 

Pickling,  for  appellant. 

Tillinghast,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whithers,  J.  Under  an  Act  of  the  Legislature  the  defend- 
ant bad  administered  on  the  estate  as  derelict ;  the  plaintiff  had 
brought  his  writ  against  such  administrator  for  a  debt  claimed 
to  be  due  by  the  intestate.  The  action  proceeded  to  issue : 
pending  that  issue,  the  Act  was  repealed  which  required  the 
defendant  to  act  as  administrator  ex  officio ;  and  his  authority 
as  administrator  being  thus  terminated,  by  act  of  law,  he  pleads 
the  same  puis  darien  continuance,  in  abatement  of  this  action. 
The  question  is,  (upon  demurrer,  it  is  presumed,)  whether  the 
plea  is  good. 

It  is  not  a  case  where  another  has  succeeded  as  administra- 
tor— the  Legislature  has  appointed  no  other,  nor  made  any  pro- 
vision as  to  pending  actions  like  this.  It  is  not  the  act  of  the 
party  defendant  (though  that  by  plaintiff,  executor,  was  held 
insufficient  to  abate  in  the  case,  p.  30,  Owen)  nor  his  default, 
which  has  terminated  his  character  and  authority  as  adminis- 
trator. He  has  not  pleaded  plene  administravit,  nor  plene  ad- 
ministravit  prceter.  Under  such  circumstances  the  question 
is  presented,  and  we  suppose  its  determination  will  affect  many 
other  causes  in  like  condition,  of  causes  depending  in  some  form 
against  defendants  of  like  character.  The  point,  therefore,  has 
given  rise  to  some  consideration  in  this  Court. 

It  is  remarkable  that  we  find  in  the  books  no  precise  authority  on 
the  point.  The  rule  as  to  the  abatement  of  the  pending  action, 
where  the  plaintiff's  letters  have  been  revoked,  will  not  settle  it. 
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It  does  not  work  mutually.  Plea,  that  plaintiff  who  sues  as  ex- 
ecutor, took  administration  pending  the  writ,  abates  the  action ; 
that  the  defendant  did  the  like  does  not.  Gomyn,  Abatement,  H. 
45 ;  1  Lev.  69.  This  doctrine,  it  is  true,  is  questioned  in  the  case 
of  Hunt  vs.  Wilkinson,  2  Call,  49 ;  but  in  that  case,  the  same 
defendant  who  had  been  administrator  generally,  on  the  dis- 
covery of  a  will  took  letters  cum  testamento  annexo,  pending 
the  action,  and  by  plea  in  abatement  gave  the  plaintiff  a  better 
writ.  There  was  still  a  party  to  be  sued,  and  the  provisions  of 
the  will  might  affect  the  administration  of  assets  even  as  to  cred- 
itors, i.  e.  some  particular  portion  of  them  might  be  dedicated 
to  debts  owing.  In  this  instance  the  plea  does  not  give  the 
party  plaintiff  a  better  writ,  or  any  at  all.  The  same  distinc-  \ 
tion  exists  between  the  present  case  and  one  in  which  "a  de- 
fendant sued  as  administrator  may  plead,  that,  pendente  brevi, 
administration  was  committed  to  another."  (1  Williams  on 
Exors.  494.) 

On  the  other  hand,  we  see  the  incongruity  of  a  judgment  and 
execution  against  one  who  is  not  at  the  time  administrator ;  nor 
can  the  action  proceed  on  the  footing  that  the  defendant  was,  or 
is,  executor  de  son  tort,  for  his  administration  was  rightful, 
even  compulsory,  and  his  authority  good. 

Yet  in  Palmer  vs.  Litherham  (Latch,  268)  it  is  stated  by 
Jones,  J.,  that,  before  he  came  from  the  common  bench,  it  was 
determined,  that  an  administrator  durante  minori  estate  had 
wasted  the  goods,  and  the  executor  came  of  full  age.  It  was 
doubted  what  remedy  there  was ;  but  resolved  that  the  admin- 
istrator, though  originally  rightful  but  functus  officii,  should  be 
held  liable,  not  as  executor  de  son  tort,  but  on  the  special  mat- 
ter. Otherwise  mischief  would  ensue,  for  there  would  be  no 
administrator  who  would  not  refuse,  having  wasted  the  goods. 

We  think  we  can  derive  a  foundation  from  such  considera- 
tion. Notwithstanding  the  act  of  repeal,  amounting  to  a  revo- 
cation of  MorralFs  authority  by  no  voluntary  fault  or  act  of  his, 
it  is  to  be  presumed  he  hath  assets  until  the  contrary  appears ; 
the  plaintiff  had  a  good  writ  in  the  outset ;  and  our  judgment 
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ia,  that  the  defendant  does  not  furnish  a  good  plea  in  abatement 
unless  he  adds  to  the  matter  of  the  repealing  Act  also  that  of 
plene  administravU,  or,  administravit  prater,  which  latter  mat- 
ter he  may  plead  as  he  may  be  advised. 

The  case  is,  therefore,  ordered  back  to  the  Circuit  Court,  with 
leave  to  the  defendant  to  add  a  plea  as  before  specified. 

O'ISeall,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 

Wardlaw,  J.,  absent  at  the  argument. 

Motion  granted. 


Jesse  Deloach  vs.  R.  R.  Turner. 

Where  son-in-law  enters  upon  land  under  a  conveyance  from  father-in-law,  expressed 

to  be  for  valuable  coiuuferotion,  no  presumption  arises  that  the  land  was  intended  as 

agift 
A  slight  acknowledgment,  made  before  the  statutory  period  is  complete,  is  sufficient  to 

take  a  case  out  of  the  statute  of  limitations. 
Motion  by  plaintiff  to  strike  out  certain  counts,  made  during  the  trial  and  after  he  knew 

that  the  presiding  Judge  thought  he  could  not  recover  on  those  counts,  refused. 

Before  O'Neall,  J.,  at  Beaufort,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  assumpsit  brought  for  the  recovery 
of  three  items,  viz :  first,  the  price  of  a  tract  of  land  sold  and 
conveyed  to  the  defendant,  $800  ;  second,  the  hire  of  Isaac,  a 
slave,  from  the  1st  January,  1846,  to  1st  January,  1850,  #300 ; 
third,  the  price  of  Isaac  as  sold  1st  January,  1850,  $800. 

"  The  plaintiff  claimed  and  counted  for  interest  on  these  va- 
rious sums ;  he  also  declared  on  an  account  stated. 

"  The  grounds  of  appeal  so  strangely  misapprehend  and  mis- 
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state  my  charge,  that  it  becomes  necessary  to  state  the  whole 
case. 

"The  case  was  tried  Spring  Term,  1852,  before  my  late 
brother  Evans,  and  sent  back  for  a  new  trial  last  January  sit- 
tings in  Charleston,  (see  6  Rich.  117.) 

"  To  understand  the  proof,  it  may  be  proper  to  state,  that  the 
defendant  in  1838,  married  the  plaintiff's  daughter ;  she  had 
one  child,  and  died  in  1839.  The  plaintiff  is  an  old  man,  who 
seldom  leaves  his  house ;  the  defendant  is  an  active  managing 
man,  and  who  was  for  many  years  the  agent  of  the  plaintiff,  in 
transacting  his  business,  both  receiving  and  paying  money  for 
him. 

"  The  defendant  pleaded,  first,  the  general  issue — second,  the 
statute  of  limitations — third,  he  relied  upon  a  discount. 

"The  plaintiff's  writ  was  issued  21st  October,  1850.  It 
clearly  appeared,  that  the  sale  of  the  land  took  place  on  the 
5th  of  October,  1846,  although  the  deed  is  ante-dated  1st  July, 
1846. 

"  Jacob  P.  Griner,  a  son-in-law  of  the  plaintiff,  proved  that 
he  witnessed  the  deed,  conveying  by  the  plaintiff,  four  hundred 
and  sixty-four  acres  of  land  to  the  defendant  for  $800,  (it  bears 
date  1st  July,  1846);  but  it  was  executed  on  the  day  on  which 
it  was  proved,  and  the  renunciation  of  dower  was- taken;  both 
are  dated  5th  October,  1846.  He  said,  he  thought  the  deed  was 
in  the  handwriting  of  the  defendant — but  subsequently,  on  hav- 
ing his  attention  more  particularly  turned  to  it,  he  pointed  out 
parts  of  the  deed,  which  he  certainly  believed  to  be  defendant's 
writing.  He  said,  when  he  got  to  Deloach's,  the  defendant  was 
writing  (he  supposed)  the  deed ; — he  said  it  was  not  ready. 
There  was  no  money  paid.  This  witness  knew  Isaac,  the 
plaintiff's  slave ;  he  was  in  the  defendant's  possession  in  '48, 
and  continued  until  '50,  and  beyond  it ;  the  plaintiff  has  not 
had  him  in  possession  since  '50.  The  defendant,  in  '48,  told 
him  that  he  took  Isaac  to  break  him  as  a  runaway — but  he 
thought  it  could  not  be  done — he  would,  he  said,  ship  him,  if 
the  plaintiff  would  permit  it— but  he  would  not.    He  (the  plain- 
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tiff)  had,  however,  the  defendant  said,  promised  to  take  a  wo- 
man for  him — and  as  soon  as  he  could  get  one,  he  would  make 
the  exchange.  Isaac,  he  said,  was  a  prime  fellow,  worth  $75 
or  $80  per  year  for  hire — he  was,  however,  a  runaway.  He 
said,  he  heard  the  defendant  say,  the  land  was  worth  $3  per 
acre.    The  plaintiff,  Deloach,  he  said,  was  a  bad  manager. 

"  The  Rev.  John  W.  Nix  was  sworn,  and  proved  that,  at  the 
request  of  the  plaintiff,  he  went  to  see  the  defendant.  This,  he 
said,  he  thought  was  on  the  3rd  or  4th  of  September,  1860.  He 
was  very  particularly  examined,  as  to  his  reasons  for  fixing 
that  time,  and  by  referring  to  the  Almanac  of  that  year,  the  pe- 
riod of  his  Church  meetings,  the  time  of  bearing  a  message  to 
Mr.  Davant,  &c,  he  came  to  the  settled  conclusion,  that  it  was 
on  the  3d  or  4th  of  September.  He  then  told  the  defendant, 
he  came  from  the  plaintiff,  and  was  directed  by  him  to  settle 
with  the  defendant.  He  told  him,  the  plaintiff  claimed  for  the 
hire  of  Isaac  for  four  years,  at  $50  per  year,  and  for  the  present 
year  (1859)  at  $100  ;  that  he  also  claimed  $800  for  the  price 
of  the  land,  and  that  he  was  authorized  to  deduct  the  defend- 
ant's accounts  against  the  plaintiff,  whatever  they  might  be. 

"  The  defendant  said,  he  had  never  hired  a  negro ;  he  had 
bought  one  ;  that  he  was  ready  and  willing  to  settle,  and  pay 
in  ten  days,  if  the  plaintiff  would  admit  the  sale  of  Isaac.  The 
witness  said  to  him,  take  more  time — and  finally,  thirty  days 
was  agreed  on.  The  defendant  told  him  to  tell  the  plaintiff,  he 
would  pay  every  dollar  he  owed  him  within  that  time,  if  he 
would  admit  the  sale  of  Isaac.  Witness  repeated  to  him,  $800 
for  the  land — $400  for  Isaac ;  the  defendant  said,  yes.  He  was 
to  come  to  the  house  of  the  witness  on  the  Monday  or  Tuesday 
following  to  learn  the  plaintiff's  determination.  On  seeing  the 
plaintiff,  he  denied  the  sale  of  Isaac,  and  refused  to  settle  on 
such  terms;  this  he  communicated  to  the  defendant.  This 
witness  said,  there  was  no  dispute  about  the  land ;  the  dispute 
was  solely  about  Isaac.  In  the  course  of  the  cross-examination, 
he  said  he  had  kept  back  matters,  at  the  request  of  the  defend- 
ant, and  by  a  promise  to  him  not  to  disclose  it.  He  appealed 
10 
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to  the  defendant  for  permission  to  state  it ;  it  was  given  ;  he 
then  said,  the  defendant  told  him,  ( if  the  plaintiff  would  not 
admit  the  sale  of  the  negro,  he  would  not  pay  for  the  land.' 

"  On  that,  or  some  other  occasion,  the  defendant  said,  rather 
than  have  a  dispute  with  his  father-in-law,  he  would  pay  for 
the  land. 

"  James  R.  Garvin  proved,  that  he  knew  Isaac— saw  him  in 
defendant's  possession.  He  told  him  last  August,  he  had  ex- 
changed him  for  a  woman  and  child.  Isaac  was  a  runaway ; 
he  would  not  want  such  a  negro. 

"  Here  the  plaintiff  closed.  The  defence  was  gone  into.  The 
defendant  first  relied  on  a  discount,  $365  08,  which  stood  upon 
an  admission  at  a  former  trial.  The  plaintiff  undertook  to  show, 
and  did  show,  that  $68  93  paid  to  Bryant,  and  the  taxes,  $13 — 
total,  $81  93,  charged  in  the  account  as  paid  by  the  defendant, 
were  paid  by  the  plaintiff  himself ;  so,  too,  he  proved  that  $100 
charged  as  paid  Dr.  Duncan,  was  paid  (if  ever  paid)  out  of 
money  which  he  put  in  the  defendant's  hands  to  pay  it  On 
the  6th  December,  1848,  it  appeared  that  the  defendant  received 
in  Savannah,  money  belonging  to  the  plaintiff,  $77  66.  De- 
ducting this  sum,  and  the  items  previously  mentioned,  it  re- 
duces the  defendant's  discount  to  $105  55,  which  the  jury  al- 
lowed. 

"  Alexander  W.  Dailey,  once  a  Magistrate  for  Beaufort  Dis- 
trict, was  examined  by  commission,  and  proved  that  in  '46,  he 
took  the  renunciation  of  dower  by  the  plaintiff's  wife  to  the  de- 
fendant, on  the  deed  for  the  land.  He  said  he  did  not  certainly 
know  whether  the  land  was  a  sale  or  a  gift.  In  the  conversation 
about  the  renunciation  of  dower,  the  plaintiff  said  it  was  not 
necessary  to  renounce,  on  a  gift. 

"Mr.  McKenzie  proved,  that  the  body  of  the  deed  was  in  the 
handwriting  of  A.  M.  Martin,  Esq.  The  date,  and  the  inter- 
lineations, and  the  words,  "  interlined  before  signed,"  are  not  in 
the  same  hand  as  the  body.  (This  was  the  writing  which 
Griner  identified  as  certainly  the  writing  of  the  defendant) 

"  Jacob  P.  Griner  was  recalled  in  reply,  and  proved,  that 
10* 
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while  the  jury  was  in  their  room  on  the  former  trial,  he  heard 
the  defendant  say,  he  had  not  paid  for  the  land.  This  witness 
contradicted  Dailey  about  the  conversation  in  relation  to  the 
dower.  He  said  the  talk  was  with  Mrs.  Deloach ;  the  plaintiff 
said,  on  being  appealed  to,  that  it  was  necessary  for  her  to  re- 
nounce her  dower. 

"  The  case  was  very  fully  argued,  and  I  carefully  submitted 
it  to  the  jury.  They  were  told  that  there  was  no  evidence  to 
support  the  count  for  the  sale  of  the  negro.  The  defendant  had 
sold  him  since  this  suit ;  but  that  could  not  be  here  noticed. 

"  They  were  told  to  inquire,  whether  the  land  was  sold,  or 
given?  They  were  told,  that  there  wasflo  legal  presumption 
of  a  gift  of  land  which  would  confer  title.  To  do  so,  under  a 
gift,  there  must  be  ten  years  adverse  possession  ;  that  the  rule 
of  presumption  of  a  gift  from  possession  was  in  the  case  of 
personal  chattels  on  the  marriage,  or  after  the  marriage  of  a 
child.  They  were  referred  to  the  facts  in  this  case,  such  as  the 
deed  stating  a  money  consideration,  that  no  money  was  paid, 
the  admission  to  Nix  and  Griner,  the  death  of  the  plaintiff's 
daughter  before  the  deed,  and  the  proof  of  Mr.  Dailey,  and  its 
contradiction  by  Mr.  Nix.  From  these  they  were  to  decide, 
whether  the  land  was  sold  ?  If  sold,  was  $800  the  price — and 
was  that  sum  unpaid  ?  They  were  next  told  to  inquire  as  to 
the  hire  of  Isaac  ?  Did  the  defendant  have  him  to  break  him 
as  a  runaway,  and  to  pay  nothing  for  him  ?  If  so,  nothing 
ought  to  be  allowed  for  hire.  But  if  his  services  were  valuable 
to  the  defendant,  and  they  were  not  intended  to  be  gratuitous, 
then  he  ought  to  pay  reasonable  hire  for  the  time  he  had  him 
before  suit  brought. 

"On  the  statute  of  limitations,  the  jury  were  told,  if  the 
promise,  or  admission  proved  by  Nix,  was  made  on  the  3d  or 
4th  of  September,  1850,  it  would  be  before  the  statute  had  run 
out  from  the  sale  of  the  land,  5th  October,  1846 ;  in  such  case, 
the  law  did  not  require  as  much  as  when  the  statute  had  run 
out.  Any  admission  then  made,  which  satisfied  them  that  the 
defendant  admitted  the  sale  of  the  land  to  him,  and  that  it  was 
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still  unpaid,  would  be  enough.  They  were  told,  if  the  statute 
had  run  out  before  that  promise  or  admission,  then,  however 
hard  a  case  it  might  be  for  the  plaintiff  to  lose  a  debt  by  fifteen 
or  sixteen  days,  still  it  was  the  law,  and  it  must  be  obeyed. 

"  They  were  here  instructed  in  such  a  case,  that  the  law  re- 
quired an  explicit  promise  to  pay,  or  an  admission  of  a  subsist- 
ing debt,  which  the  party  was  willing  and  liable  to  pay.  If 
conditions  were  annexed  to  the  promise,  they  must  be  shown  to 
be  performed,  or  the  plaintiff  could  not  recover.  The  facts  rela- 
tive to  the  admission  proved  by  Nix,  and  his  title  to  credit,  were 
all  left  to  the  jury.  /They  were  told,  if  the  admission  was,  I 
owe  $800  for  the  lanu ;  and,  if  the  plaintiff  will  admit  the  sale 
of  Isaac  at  $400,  I  will  pay  $1200  in  ten  days,  it  might  be  con- 
sidered that  the  admission  of  the  sale  of  the  land  was  absolute, 
and  the  indebtedness  certain,  and  the  whole  dispute  about  the 
sale  of  Isaac,  as  the  witness  stated  ;  then,  that  1  thought  such 
admission  would  be  quite  sufficient,  if  made  before  the  statute 
run  out.  I  told  the  jury,  that  if  Mr.  Nix  ignorantly,  and  at  the 
instance  of  the  defendant,  held  back  a  part  of  the  facts,  it  might 
not  affect  his  credit ;  but  they  were  told  they  had  heard  and 
seen  all  which  I  had  heard  or  seen  ;  and  they  knew  the  wit- 
ness :  it  was  for  them,  therefore,  to  believe  or  disbelieve  him. 
The  jury  were  told  they  could  not  allow  interest.  They  found 
for  the  plaintiff,  $800  for  the  land— $100  for  the  hire  of  Isaac— 
and  allowed  the  defendant  a  discount  for  $105  55,  which,  be- 
ing deducted,  left  $794  46 ;  for  this  last  sum  they  ultimately 
found  for  the  plaintiff. 

"  The  plaintiff,  after  the  case  was  on  trial,  and  after  he  knew 
that  I  thought  he  could  not  recover  on  the  proof  for  the  price 
of  the  negro  alleged  to  be  sold,  moved  to  strike  out  his  counts 
in  that  respect. 

"  I  thought  I  could  not  make  such  an  order,  without  the  con- 
sent of  the  adverse  party.    This  was  not  given." 

The  defendant  appealed,  and  now  moved  this  Court  for  anew 
trial,  on  the  grounds : 
1.  Because  his  Honor  charged  the  jury  that  no  presumption 
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of  a  gift  could  arise  in  respect  of  land,  short  of  ten  years — 
though  the  son-in-law  was  in  possession  with  an  absolute  title. 

2.  Because  his  Honor  charged  that  no  such  presumption  could 
arise  after  Mrs.  Turner's  death,  although  she  left  a  child  living 
at  the  time  of  the  execution  of  the  deed,  <fcc,  which  is  still 
alive. 

3.  Because  his  Honor  charged  that  it  was  a  "  hard  case"  for 
plaintiff  to  be  barred  as  to  the  land  by  only  sixteen  days. 

4.  Because  his  Honor  charged  that  if  the  statute  had  not  run 
out  before  defendant's  admission  to  Nix,  the  condition  annexed 
to  it  by  defendant  need  not  be  regarded. 

5.  Because  his  Honor  charged  that  the  admission  by  defend* 
ant  was  tantamount  to  this :  "  I  owe  $800  for  the  land — and  if 
plaintiff  will  take  $400  for  the  negro,  1  wiH  pay  the  $1,200  in 
ten  days."    Whereas,  this  was  a  question  entirely  for  the  jury. 

6.  Because  his  Honor  charged  that  the  defendant  might  be 
liable  for  the  hire  of  the  negro  by  virtue  of  his  possession,  al- 
though it  was  proved  that  defendant  had  taken  him  "  to  break 
as  a  runaway,"  and  no  demand  of  said  negro  was  proved. 

7.  Because  his  Honor  charged  that  though  Nix  knowingly 
held  back  part  of  defendant's  statement,  yet  it  should  not  affect 
his  credit,  if  done  to  favor  defendant. 

The  plaintiff  also  appealed,  and  now  renewed,  in  this  Court, 
his  motion  to  amend,  by  striking  out  the  counts  in  his  declara- 
tion for  the  price  and  value  of  Isaac. 

Tillinghast,  for  defendant. 
Pickling,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  on  the  appeal  of  the  defendant, 
very  little  need  be  said. 

The  two  first  grounds  of  appeal  are  explained  and  answered 
by  the  report,  in  a  way  perfectly  satisfactory  to  this  Court.  No 
one  has  ever  had  the  hardihood  to  argue,  that  mere  possession 
of  land  by  a  son-in-law,  as  of  a  negro  slave,  would  raise  a  pre* 
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sumption  of  gift.  Such  a  possession,  with  ten  years  adverse 
use,  may  confer  title.  (Sumner  vs.  Murphy,  2  Hill,  488 ; 
Simmons  vs.  Parsons,  Id.  note,  492 ;  Roberts  vs.  Roberts,  2 
McO.  268.) 

The  deed  spoken  of  in  connection  with  this  supposed  pre- 
sumption, was  the  evidence  of  an  absolute  sale.  But  the  de- 
fendant had  the  full  benefit  of  that,  in  connection  with  the 
question  of  gift  or  no  gift,  on  which  the  jury  passed. 

The  3d,  4th  and  5th  grounds  relate  to  the  sufficiency  of  the 
acknowledgment  by  the  defendant  of  his  indebtedness  for  the 
land,  to  lake  the  case  out  of  the  operation  of  the  statute  of 
limitations. 

Before  Young  vs.  Monpoey,  2  Bail.  278,  the  Courts  of  this 
State  had  held  that  "every  slight  acknowledgment"  of  a  debt 
was  enough  to  take  the  case  out  of  the  statute.  That  case  ac- 
knowledging the  propriety  of  the  rule,  where  the  statute  had 
not  run  out,  held  that  it  was  inapplicable  to  cases  where  it  had 
run  out.  The  rule,  that  a  slight  acknowledgment  when  the 
statute  had  not  run  out  would  be  sufficient,  was  recognized  in 
Silman  vs.  Silman,  2  Hill,  416.  In  this  case,  when  before  this 
Court  a  year  ago,  6  Rich.  117,  this  distinction  was  recognized. 
On  this  occasion,  if  the  jury  believed  Nix,  the  acknowledgment 
was  made  before  the  statute  had  run  out,  and  was  a  very  dis- 
tinct admission  of  a  subsisting  debt.  There  cab,  therefore,  be 
nothing  in  this  respect  to  cause  a  new  trial. 

So  the  6th  and  7th  grounds,  as  explained  by  the  report,  were 
unmixed  questions  of  fact  for  the  jury,  and  there  is  no  reason 
arising  out  of  them  to  disturb  the  verdict. 

The  defendant's  motion  is  therefore  dismissed. 

On  the  motion  of  the  plaintiff  to  strike  out  the  counts  relating 
to  the  sale  of  the  negro  slave  Isaac,  it  is  necessary  to  barely 
remark,  that  this  was  not  an  application  for  leave  to  submit  to 
a  non-suit,  or  discontinuance,  as  was  the  case  in  Branham  vs. 
Brown,  1  Bail.  262.  The  motion  was  more  an  application  to 
amend  the  declaration  by  striking  out  counts  than  anything 
else.    In  Glenn  vs.  McCullough,  2  McC.  212,  an  application 
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was  made  to  amend  after  the  Judge's  charge ;  it  was  held  it 
could  not  be  done.  This  doctrine  is  repeated  in  many  subse- 
quent cases,  and  it  is  not  necessary  to  argue  it  further. 

If  this  could  seriously  prejudice  the  plaintiff,  we  might  hesi- 
tate about  refusing  his  motion.  But  this  record  will  not  bar 
bis  right,  in  a  subsequent  action,  to  recover  the  price  of  the  slave 
on  the  testimony  of  Garvin.  For  that  showed  a  sale  subse- 
quent to  the  plaintiff's  writ,  and  the  amount  could  not  therefore 
be  recovered  in  this  case.  This  may  be  shown  by  parol  in  any 
subsequent  case  which  he  may  bring.  (Henderson  vs.  Kenner, 
1  Rich.  474.) 

The  plaintiff's  motion  is  also  dismissed. 

Withers,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 
Motions  dismissed. 
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Wiley,  Banks  fy  Co.  vs.  John  Lawson. 

J.  L.  executed  a  deed  of  oertain  negroes  in  trust  to  pay  his  debts.  The  negroes  were  sold 
under  senior  executions  against  J.  L.,  and  the  purchaser  conveyed  them  to  the  wife  of 
J.  L.,  so  that  his  marital  rights  attached : — Held,  that  this  was  in  effect  the  removal 
by  J.  L.  or  a  lien  of  incumbrance  on  the  negroes ;  and  that  they  remained  in  his 
hands  subject  to  the  provisions  of  the  trust  deed. 

Where  one  sells  and  conveys  property,  and  afterwards  destroys  or  removes  a  lien  or  in- 
cumbrance upon  it,  such  destruction  or  removal  enures  to  the  benefit  of  his  vendee 

A  debtor  running  off  negroes  from  Mississippi  to  Texas,  for  the  purpose  of  defeating  his 
creditors,  is  such  a  fraud  as  will  deprive  him  of  the  benefit  of  the  insolvent  debtors' 
Acts,  in  this  State. 

Where  a  debtor  conveys  land  to  a  trustee  for  the  benefit  of  his  creditors,  his  afterwards 
selling  and  conveying  the  land  to  another,  inasmuch  as  it  tends  to  hinder  and  delay 
the  creditors,  may  be  such  a  fraud  upon  them  as  will  deprive  him  of  the  benefit  of  the 
insolvent  debtors'  Acts. 

Before  Fbost,  J.,  at  Charleston,  Fall  Term,  1853. 

The  defendant,  John  Lawson,  of  the  firm  of  Dothard  &  Law- 
son,  of  Mississippi,  was  arrested  under  a  bail  writ,  September 
19,  1853,  at  the  suit  of  the  plaintiffs.  He  applied  for  his  dis- 
charge under  the  prison  bounds  Act,  and  his  discharge  was  op- 
posed on  the  ground  of  fraud. 

The  suggestion  contained  the  following  charges,  inter  alia: 
2.  That  said  Lawson  is  guilty  of  fraud,  in  that  he  ran  from 
the  State  of  Mississippi,  over  into  Texas,  ten  negro  slaves,  which 
he  had  previously  conveyed  to  one  Josiah  N.  Walton,  in  trust 
for  the  security  of  this  very  claim  of  W.  B.  &  Co.,  now  in  suit, 
and  other  creditors  of  him,  the  said  Lawson ;  and  this  he  did  to 
defraud  the  said  creditors. 

5.  That  said  Lawson  is  guilty  of  fraud,  in  that  after  having 
executed  a  deed  conveying  a  certain  house  and  lot  in  Aberdeen, 
Mississippi,  to  Josiah  N.  Walton,  in  trust  to  secure  Wiley,  B.  & 
Co.,  and  other  creditors,  he  sold  the  premises  to  one  N.  H.  Dobbs, 
without  any  notice  to  the  said  creditors,  intending  thereby  to 
defraud  them  of  their  just  rights. 

6.  That  the  said  Lawson  is  guilty  of  fraud,  in  that  he  has  not 
included  in  his  schedule  certain  negro  slaves  belonging  to  him, 
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or  paid  for  with  his  funds ;  which  said  negro  slaves  were  in 
his  possession  in  Aberdeen,  Mississippi,  within  the  last  six 
months. 

7.  That  the  said  Lawson  is  guilty  of  fraud,  in  that  he  about 
two  years  since  ran  off  from  the  State  of  Mississippi,  over  into 
Texas,  certain  negro  slaves,  with  a  view  of  defrauding  his  cred- 
itors, which  said  slaves  are  still  unaccounted  for. 

Much  evidence  was  given  upon  the  various  charges  contained 
in  the  suggestion.  It  appeared  that  the  defendant,  by  deed, 
dated  30th  February,  1851,  conveyed  to  Josiah  N.  Walton  two 
lots  in  Aberdeen  and  eighteen  slaves,  in  trust  to  pay  the  debts  of 
the  plaintiffs,  and  other  creditors,  named  in  the  deed ;  with  a  con- 
dition that  if  Lawson  should  pay  the  said  debts,  the  deed  should 
be  void ;  and  with  a  power  to  Walton  to  sell  the  property  for 
the  payment  of  the  debts ;  and  with  a  proviso  that,  until  the 
property  was  sold,  it  should  remain  in  the  possession  of  Law- 
son.  This  deed  was  recorded.  After  its  execution,  Lawson 
sold,  with  notice,  the  two  lots  in  Aberdeen,  to  one  N.  H.  Dobbs. 
Of  the  negroes  included  in  the  trust  deed,  or  mortgage,  as  it  was 
called,  eight  were  levied  on  and  sold  by  the  marshal,  under  exe- 
cutions older  than  the  deed,  and  the  rest  were  sold  by  the  sheriff 
under  junior  executions.  Lawson  attended  both  sales,  and  de- 
clared that  the  trust  deed  was  fraudulent ;  and  at  his  instance, 
Walton,  the  trustee,  declined  to  act  under  it  The  eight  negroes 
sold  by  the  marshal  were  purchased  by  Dobbs,  and  returned 
into  the  possession  of  defendant  Some  six  months  afterwards 
Dobbs  conveyed  them  to  Mrs.  Lawson,  wife  of  the  defendant, 
and  they  were  taken  to  Texas  by  the  defendant,  and  then 
brought  back  secretly  by  his  agent,  and  sold.  He  also  took  with 
him  to  Texas,  and  sold,  two  other  negroes,  which  he  had  bought 
from  one  Adams,  and  paid  for  in  notes,  and  the  title  to  which  he* 
had  taken  in  his  wife's  name.  The  money  arising  from  the 
sales,  the  defendant  said,  he  had  lost  at  the  gaming  table,  when 
drunk. 

"  The  jury  were  instructed,"  said  his  Honor,  in  his  report, 
"on  the  sixth  and  seventh  charges,  that  in  order  to  support  the 
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allegation  of  a  false  schedule,  it  must  be  shown  that  Lawson 
had,  at  the  time  he  made  the  schedule,  moneys,  goods  or  effects, 
in  his  possession,  or  in  the  possession  of  another  for  his  benefit, 
which  he  had  not  inserted  in  the  schedule ;  and  that  the  charge 
could  not  be  supported  by  proof  that,  at  some  former  time,  Law- 
son  had  money  or  effects  which  he  had  spent  or  dissipated.  It  had 
been  urged  in  the  argument,  that  the  sale  of  the  negroes,  by  Law- 
son,  was  a  fraud  upon  the  plaintiffs'  rights,  under  the  mortgage; 
and  on  this  topic,  they  were  instructed  that,  if  the  negroes  were 
subject  to  the  liens  of  judgments  and  executions  prior  to  the 
mortgage,  and  were  sold  by  the  marshal  under  those  execu- 
tions, and  purchased  by  Dobbs,  and  by  him  sold  or  given  to 
Lawson's  wife,  that  the  plaintiffs'  title  under  the  mortgage  was 
extinguished ;  and  that  if  by  a  new  title,  by  the  marital  right, 
Lawson  again  acquired  a  property  in  the  negroes,  it  was  not  a 
fraud  on  the  plaintiffs'  rights,  under  the  mortgage,  if  Lawson 
sold  them.  Even  if  they  should  be  of  opinion  that  the  mort- 
gage deed  was  valid,  (which  was  submitted  to  them  on  the 
evidence,)  the  plaintiffs,  notwithstanding  the  sale  by  the  mar- 
shal, had  all  which  they  could  claim  under  the  deed ;  and  no 
fraud  could  be  imputed  to  Lawson,  which  could  support  the 
charges  against  him,  by  reason  of  the  sale  by  the  marshal. 
The  title  of  the  plaintiffs  was  divested,  by  law,  before  Lawson 
sold  the  negroes.  Respecting  the  sale  of  the  houses,  the  jury 
were  instructed  that,  to  sell  mortgaged  land  was  not  such  a 
fraud  against  the  mortgagee,  as  would  deprive  the  vendor  of  the 
benefit  of  the  insolvent  debtors'  Acts.  The  mortgage  deed  was 
recorded,  and  Dobbs  had  express  notice  of  it ;  and  the  sale  by 
Lawson  to  Dobbs,  of  the  mortgaged  land,  could  not  impair  the 
title  of  the  plaintiffs,  under  the  mortgage  deed.  The  negroes 
*  bought  by  Lawson  from  Adams,  had  been  sold,  and  the  money 
squandered,  long  before  he  filed  his  schedule." 

The  verdict  was  for  the  defendant 

The  plaintiffs  appealed  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds,  inter  alia  : 

2.  Because  his  Honor  erred  in  charging  the  jury,  that,  if  they 
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were  of  opinion  that  the  sale  by  the  marshal  and  sheriff,  in  Mis- 
sissippi, of  the  defendant's  negroes,  was  a  fair  sale,  then,  the 
defendant,  by  the  purchase  of  his  wife,  acquired  a  new  title, 
and  it  was  no  fraud  upon  his  creditors  that  he  subsequently 
ran  off  the  negroes  to  Texas. 

3.  Because  his  Honor  erred  in  charging  the  jury,  that  the 
sale,  by  defendant,  of  the  house  and  lot  to  N.  H.  Dobbs,  which 
he  had  previously  assigned  to  the  plaintiffs  as  a  security  for 
their  debt,  was  no  fraud  upon  the  plaintiffs. 

4.  Because  it  was  proved  by  the  defendant  himself,  that  two 
of  the  negroes  which  he  had  run  off  had  been  purchased,  and 
paid  for  by  notes  taken  out  of  the  business  of  the  defendant, 
and  therefore  in  fact  belonging  to  his  creditors,  and  the  verdict 
is  clearly  erroneous  in  finding  for  the  defendant  on  this  charge. 

Memminger,  for  appellants. 
Simons,  contra. 

The  opiniou  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  the  whole  of  the  facts  proved 
show  that  the  defendant  intended  to  defeat,  delay,  and  hinder 
the  plaintiffs,  in  the  recovery  of  their  debt. 

The  whole  of  the  defendant's  estate,  real  and  personal,  two 
houses  and  lots  in  Aberdeen,  and  eighteen  slaves,  conveyed  to 
Josiah  N.  Walton,  in  trust  to  pay  the  plaintiffs  and  other  cred- 
itors, have  been  in  some  way  disposed  of,  and  nothing  has  there- 
from been  realized  to  the  plaintiffs.  The  defendant's  interfer- 
ence to  induce  Josiah  N.  Lawton  to  refuse  to  act  as  trustee 
under  the  deed  to  secure  the  plaintiffs,  is  another  circumstance 
strongly  indicative  of  fraud.  The  declaration  of  the  defendant 
that  that  deed  was  fraudulent,  the  purchase  of  eight  of  the 
slaves  under  the  marshal's  sale,  and  the  subsequent  transfer  of 
them  to  Mrs.  Lawson — the  purchase  by  the  defendant  of  two 
others — the  sending  them  off  to  Texas,  and  the  alleged  subse- 
quent sale  of  them,  without  any  account  of  the  proceeds— the 
defendant's  interference  to  prevent  the  plaintiffs'  attorney  to 
assert  their  claims  for  the  remaining  slaves  in  the  possession  of 
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Taylor,  clearly  show,  when  added  to  the  facts  previously  stated, 
as  plain  a  case  of  fraud  on  the  part  of  an  insolvent  debtor 
as  ever  I  saw  in  a  court  of  justice.  Still,  it  may  be,  if  the 
case  rested  alone  on  these  facts,  after  a  jury  had  passed  upon 
them,  and  come  to  a  conclusion  against  the  plaintiffs,  that  we 
might  hesitate  long  in  sending  it  back.  But  it  is  a  great  relief, 
when  there  is  to  be  a  refusal  of  liberty  on  legal  grounds,  to  find, 
that  in  applying  such  legal  rules,  we  in  fact  do  no  wrong  to 
any  one,  but  rather  promote  the  ends  of  justice. 

The  Judge,  it  seems,  told  the  jury,  that,  as  to  the  slaves  sold 
by  the  marshal,  under  a  lien  senior  to  the  trust  or  mortgage 
deed,  and  by  the  purchaser  transferred  to  the  defendant's  wife, 
"  the  plaintiff's  title  was  extinguished,  and  if  by  a  new  title,  by 
the  marital  right,  Lawson  again  acquired  a  property  in  the  ne- 
groes, it  was  not  a  fraud  on  the  plaintiffs'  rights  under  the  mort- 
gage, if  Lawson  sold  them."    This  instruction  supposed  that  the 
trustee  accepted  the  deed,  and  I  suppose  this  was  the  fact,  although 
it  appears  that  subsequent  to  its  execution,  at  the  instance  of  the 
defendant,  he  attempted  to  repudiate  it.    Taking  this  to  be  so,  I 
think  the  instruction  was  wrong ;  for  the  sale  by  the  marshal  did 
not  extinguish  the  plaintiffs'  title  under  the  mortgage;  it  defeated 
it  pro  hoc  vice;  but  when  the  grantor  removed  the  effect  of  that 
sale,  as  by  purchasing,  or  another  gave  him  a  fresh  title,  as  by 
conveying  to  his  wife,  the  plaintiffs,  or  rather  their  trustee,  be- 
came thereby  entitled  to  the  property  discharged  of  the  lien. 
This  is,  I  think,  fully  demonstrated  by  all  the  cases,  which  de- 
clare, that  a  man  cannot  aver  against  his  own  title.    So,  too, 
when  a  grantor  having  no  title,  or  a  bad  title,  or  an  incumbered 
title,  subsequently  acquires,  perfects  or  disincumbers  the  title,  the 
purchaser  takes  all  he  has  gained.    Harvin  vs.  Hodge,  Dud.  23 ; 
Reeder  ads.  Craig,  (it  should  be  Garey,)  3  McC,  411.    This 
being  so,  the  defendant's  grantee,  the  trustee  for  the  plaintiffs, 
had  all  the  rights  which  the  defendant  acquired  subsequent  to 
the  marshal's  sale.    If  the  rights  of  the  trustee,  given  expressly 
to  secure  the  plaintiff's  debt,  have  been  defeated,  delayed  or 
hindered  by  the  act  of  the  defendant,  it  becomes  a  fraud  which 
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they  may  urge  against  him.  It  is  true,  the  defendant  and  hit 
property  were  in  Mississippi ;  but  putting  it  out  of  that  juris- 
diction, to  defraud  the  plaintiffs,  is  very  properly  an  objection  to 
his  discharge,  as  an  insolvent  debtor,  everywhere. 

In  Thomson  vs.  Linam,  2  Bail.  131,  the  defendant  was 
charged  with  the  removal  of  slaves  out  of  this  State,  as  an  ob- 
jection to  his  discharge  under  the  Prison  Bounds  Act.  The  Judge 
below  instructed  the  jury  that  it  was  no  objection.  The  jury, 
however,  thought  otherwise,  and  the  Court  of  Appeals  sustained 
the  verdict ;  and  by  Harper,  J.,  said,  "  It  is  supposed  the  issue 
in  this  case  was  immaterial,  because  the  Prison  Bounds  Act, 
while  it  provides,  that  no  one  shall  be  entitled  to  its  benefits, 
who  shall  fail  to  make  a  true  schedule  of  his  property,  makes 
no  provision  for  a  prisoner's  having  fraudulently  secreted,  or 
made  way  with  his  property.  The  Act  would  certainly  be 
miserably  defective,  if  it  were  thus  constructed.  But  it  seems 
to  me  to  be  a  matter  of  strict  and  necessary  inference,  from  the 
provisions  of  the  Act,  that  such  a  fraud  shall  disqualify  a  party 
from  being  entitled  to  its  benefits."  That  case  is  this,  with  the 
single  exception  that  the  property  there  was  carried  from  this 
State,  and  here  from  Mississippi.  The  different  localities  can- 
not alter  the  principle. 

As  to  the  ground  which  complains  of  the  charge  in  relation 
to  the  sale  of  the  houses  and  lots  to  Dobbs,  although  it  may 
be  true,  that  the  plaintiffs,  under  the  trust  deed,  may  recover, 
yet  it  by  no  means  follows  that  that  discharges  the  defendant 
from  the  consequences  which  may  attach  to  him,  as  a  fraud,  in 
making  this  sale.  Why  did  he  sell,  knowing  he  had  executed 
a  deed  in  trust  for  the  payment  of  his  debts  ?  To  defeat  it,  is 
the  plain  and  obvious  answer.  Is  not  this  a  fraud  ?  Beyond 
all  doubt  it  is,  although  it  may  not,  in  the  end,  turn  out  to  be 
successful,  for  it  is  calculated  to  delay  and  hinder  them  in  the 
recovery  of  their  debt.  A  bill  in  Equity,  or  an  ejectment  in 
Mississippi,  for  the  recovery  of  the  means  of  paying  a  debt,  is  in 
no  seuse  leaving  a  debt  free  from  difficulty  in  its  collection.  If 
a  debtor  makes  these  extraordinary  means  necessary  by  his 
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act,  how  can  he  be  otherwise  regarded  than  thus  guilty  of  a 
fraud? 

The  motion  for  a  new  trial  is  granted. 

Withers,  Whitner  and  Glover,  JJ.,  concurred. 

Motion  granted. 


S.  G.  W.  Dill  vs.  The  South-Carolina  Railroad  Company. 

In  respect  to  the  baggage  of  passengers,  Railroad  Companies  arc  common  carriers,  and 
liable  for  the  same,  unless  excused  by  the  act  of  God,  or  the  enemies  of  the  country. 

A  check  in  the  possession  of  a  passenger  is  evidence  that  his  baggage  was  delivered  to 
the  Company ;  and  as  a  trunk  is  the  usual  means  by  which  a  passenger  conveys  his 
baggage,  it  is  evidence  that  a  trunk,  with  its  contents,  was  delivered. 

In  the  absence  of  proof  as  to  the  contents  of  the  trunk  and  their  value,  the  jury  may 
give  damages  proportioned  to  the  value  of  the  articles  which  they,  in  their  judgment, 
think  the  trunk  did  and  might  fairly  oontain. 

The  plaintiff  himself  cannot  be  sworn  to  prove  the  articles  and  their  value  which  the 
trunk  contained. 

In  the  City  Court  of  Charleston,  May  Term,  1853. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 

"  This  was  an  action  by  the  plaintiff  against  the  Railroad 
Company  to  recover  the  sum  of  $313  25,  the  value  of  certain 
articles  in  the  way  of  baggage,  alleged  to  have  been  lost,  or  not 
delivered  by  the  defendants  to  the  plaintiff,  a  passenger  on  the 
road  from  Columbia  to  Charleston.  The  plaintiff  was  offered 
as  a  witness,  more  especially  to  show  the  contents  of  the  trunk 
alleged  to  have  been  not  delivered  or  lost  by  the  defendants. 
He  was  rejected  as  incompetent. 

"The  following  testimony  was  then  introduced  on  the  part  of 
the  plaintiff: 

"Daniel  T.  Heriot,  sworn: — Witness  saw  plaintiff  among 
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the  passengers  in  January,  in  the  down  train  from  Columbia  to 
Charleston.  (A  check,  such  as  is  usually  given  to  passengers 
for  baggage,  was  here  offered  in  evidence  and  exhibited ;)  wit- 
ness identified  the  check  for  baggage  now  shown ;  it  is  a  true 
check,  such  as  the  Company  give  for  baggage.  The  witness 
delivered  the  baggage  on  this  day ;  understood  Dill  to  say  he 
was  waiting  for  his  baggage. 
*"  Mr.  Mar  ley,  sworn: — Dill  applied  to  witness  to  make 
search  for  a  trunk,  which,  he  said,  he  had  lost ;  gave  him  (wit- 
ness) the  number  of  his  check — (the  same  as  the  one  now  pro* 
duced ;)  in  some  instances,  the  Company  have  delivered  bag- 
gage without  the  correspondent  check  ;  inquiries  were  made  at 
Hamburg,  Columbia  and  elsewhere — could  get  no  information ; 
the  checks  are  kept  by  the  conductors  ;  the  rule  is,  to  demand 
the  check,  and  except  in  case  of  loss,  the  check  is  required ; 
conductor  delivers  baggage  at  the  car,  and  calls  out  for  the  pas- 
senger by  the  number  on  the  baggage. 

<c  Mr.  Folker,  sworn : — Plaintiff  complained  of  the  loss  of  a 
trunk — witness  informed  the  conductor ;  this  was  some  days 
after ;  plaintiff  did  not  exhibit  any  check. 

"  K  Witness  knows  nothing  of  this  transaction  but  from 
Dill  himself. 

"Mr.  Robinson,  sworn:— Was  present  when  Dill  arrived 
from  Columbia ;  heard  nothing  of  the  loss  until  some  days  af- 
terwards ;  Dill  presented  a  bill  for  the  contents  of  the  trunk  al- 
leged to  be  lost;  two  trunks  were  delivered  to  Dill ;  Dill's  wife 
was  with  him,  perhaps  a  child  ;  one  trunk  is  generally  allowed 
to  each  passenger. 

"  Mr.  Cochran,  sworn  .-—Recollects  Dill  coming  down  from 
Columbia ;  saw  Heriot  deliver  the  baggage  on  that  occasion ; 
did  not  hear  Dill  complain  at  the  time ;  the  check  now  produced 
by  plaintiff,  and  shown  him,  is  one  of  his  checks ;  checks  have 
been  frequently  lost;  witness  here  produced  in  Court  the  cor- 
responding cheek  attached  to  the  baggage ;  witness  has  not  seen 
the  check,  now  produced  by  Dill,  lately  ;  witness  has  hereto- 
fore sometimes  delivered  baggage  to  responsible  persons  whom 


160  APPEALS  AT  LAW. 

DiU  w.  Bailiotd  Company. 

he  knew  upon  their  allegation  that  they  had  lost  their  checks ; 
does  not  do  so  now. 

"  K  In  Columbia,  /Aroug-A-baggage  is  checked  and  kept 
separate;  way-baggage  is  simply  marked ;  the  corresponding 
check  or  number  attached  to  the  baggage  is  not  removed  until 
the  baggage  is  claimed  ;  have  not  as  yet  finally  lost  any  checked 
baggage  ;  Dill  did  not  complain  to  witness  of  loss  until  a  fort- 
night had  elapsed ;  did  not  show  any  check  at  that  time ;  wit- 
ness is  sure  that  the  baggage  called  for  by  this  check  must  have 
been  delivered  to  someone. 

"(Here  the  plaintiff  was  offered  again,  and  again  rejected.) 

"The  plaintiff  then  closed.  The  defendant's  attorney  moved 
for  a  non-suit.  The  motion  was  overruled.  The  counsel  ad- 
dressed the  jury  in  an  elaborate  argument  upon  the  facts.  They 
found  a  verdict  for  the  plaintiff  for  $100,  and  the  defendants 
have  appealed.  No  exception  is  taken  by  the  defendants  to  the 
instructions  of  the  Judge  to  the  jury,  but  it  is  proper  to  state 
briefly  what  they  were  in  regard  to  the  grounds  of  appeal : 

u  1.  ( That  there  was  no  evidence  of  the  existence  of  the  ar- 
ticles claimed,  or  that  the  plaintiff  had  any  property  in  them.9 

"  2.  ( That  there  was  no  evidence  that  the  plaintiff  ever  de- 
livered a  trunk  to  the  defendants.' 

"  3.  '  That  no  evidence  whatever  was  given  as  to  the  contents 
or  value  of  the  trunk.' 

"  It  appeared  to  me,  and  I  believe  I  so  expressed  myself  to 
the  jury,  that  the  check  produced  by  the  plaintiff  in  Court,  un- 
der the  testimony  given,  might  well  be  regarded  as  not  only  the 
usual,  but  quite  sufficient  evidence  of  the  receipt  by  the  Com- 
pany, of  something  in  the  nature  of  a  trunk,  package,  &c,  in 
the  way  of  baggage  ;  that  to  this  extent,  without  regard  to  the 
contents,  if  an  appreciable  value  could  be  assigned  to  the  mere 
trunk,  package,  <fcc,  the  plaintiff  was  entitled  to  recover,  if  the 
defendants  had  not  discharged  themselves  from  their  obligation 
to  carry  safely  and  deliver  to  the  plaintiff  his  property.  In  re- 
gard to  the  alleged  contents  of  the  lost  trunk,  it  was  evident 
there  was  no  direct  testimony.    In  the  ordinary  impossibility  of 
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the  plaintiff  in  such  a  case,  proving  by  the  testimony  of  third 
persous  what  his  trunk  contained,  it  had  been  strongly  urged 
that  the  plaintiff  himself  might  be  received  as  a  witness,  in  the 
spirit  of  some  of  the  exceptions  made  to  the  general  incompe- 
tency of  a  party  in  his  own  cause.  This  exception  I  did  not 
recognize,  and  had  rejected  his  evidence.  The  plaintiff's  coun- 
sel then  claimed  the  application  of  a  principle  laid  down  for  the 
first  time  in  an  English  case,  and  quoted  by  him.  In  a  case 
like  this,  where  the  plaintiff  claimed  for  the  loss  of  certain  arti- 
cles of  personal  apparel  in  a  boa:,  in  which  no  evidence  had 
been  offered  as  to  the  contents  of  the  lost  box,  the  Judge  in- 
structed the  jury,  that  they  were  authorized  to  presume  the  box 
contained  what  might  be  considered  as.  properly  pertaining  to 
the  party  in  the  way  of  personal  clothing  and  apparel  accord- 
ing to  the  circumstances  of  the  person  and  the  journey,  and  find 
their  value  for  the  plaintiff.  I  felt  some  hesitation  in  adopting 
this  principle,  as  it  appeared  to  me  somewhat,  if  not  directly, 
an  innovation  upon  the  common  law  rules  of  evidence.  I,  how- 
ever, instructed  the  jury,  that  they  might  give  the  plaintiff  in 
this  case,  the  benefit  of  the  principle  sanctioned  by  the  case  re- 
lied on ;  intimating,  however,  a  serious  difficulty  which  ap- 
peared to  me  to  lie  in  the  way  of  its  application  under  the  par- 
ticular circumstances  of  this  case.  This  doubt  depended  upon 
these  facts.  In  the  English  case,  it  was  a  single  passenger 
with  a  single  box  or  trunk  in  the  way  of  baggage.  There 
seemed  to  be  much  reason  in  the  rule  as  applied  to  that  partic- 
ular case,  in  assigning,  by  inference  or  presumption,  to  the  lost 
or  missing  trunk,  what  might  be  fairly  supposed  to  be  contained 
in  it  in  the  way  of  personal  apparel  to  the  single  passenger.  In 
this  case,  however,  the  passengers  seemed  to  consist  of  at  least 
three  persons:  Mr.  Dill,  (the  plaintiff,)  his  wife,  and  child;  the 
baggage  of  the  entire  party  appeared  to  consist  of  three  trunks  or 
boxes,  or  whatever  the  items  may  have  been : — two,  it  appeared 
by  the  evidence,  had  been  delivered — one  only  was  alleged  to 
have  been  lost — for  which  this  action  was  brought  by  the  plain- 
tiff, Mr.  Dill.  Upon  the  supposed  principle  of  the  English  case, 
11 
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the  jury  were  called  upon  to  assign  to  the  missing  one  trunk  of 
the  three,  the  articles  lost,  (being  the  personal  apparel,  &c,  of 
the  plaintiff  himself,)  when,  for  aught  it  appeared,  or  could  be 
known,  in  the  two  trunks  delivered,  the  very  articles  now 
claimed  may  have  been  contained — and  the  missing  one  may 
have  contained  the  personal  apparel  of  Mrs.  Dill,  or  of  the  child, 
or  what  not.  The  jury,  however,  surmounted  the  difficulty 
suggested,  and  found  for  the  plaintiff  as  already  stated,  the  sum 
of  $100,  thus  reducing  the  plaintiff's  claim  from  $313  25,  the 
amount  of  his  bill  of  particulars,  to  $100." 

The  defendants  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds  stated  by  the  Recorder,  in  his  report. 

Connor,  for  appellants.  Damages  have  been  assessed  with- 
out any  evidence,  except  the  possession  of  the  check.  If  there 
was  a  trunk,  and  it  was  lost,  of  neither  of  which  there  was  suf- 
ficient proof,  still  plaintiff  was  bound  to  show  the  value  of  the 
trunk  or  its  contents.  In  Butler  vs.  Basing,  there  was  but  one 
passenger.  Here  there  were  three,  and  each  seems  to  have  had 
a  trunk.  Of  which  one  of  the  three  shall  the  jury  be  permitted 
to  presume  that  the  lost  trunk  contained  the  apparel? 

James  Simons,  contra.  There  are  but  two  ways  by  which 
the  value  or  contents  could  be  proved.  1st.  By  inference. 
Butler  vs.  Basing,  12  Eng.  C.  L.  R.  287.  2d.  By  examin- 
ing the  plaintiff,  who  is  a  competent  witness,  ex  necessitate.  1 
Green.  Ev.  §  348  ;  10  Watts,  335  ;  1  Green.  R.  27 ;  Fulton  vs. 
Railroad  Company,  20  Ohio,  319. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.    Although  the  grounds  of  appeal  do  not  ques- 
tion the  general  liability  of  the  defendants,  yet  it  is  difficult  to 
consider,  appropriately,  the  questions  made  by  them  without 
stating  it.    The  defendants  are,  in  respect  to  the  baggage  of    I 
passengers,  common  carriers,  and  liable  for  the  same,  unless    { 
excused  by  the  act  of  God  or  the  enemies  of  the  country. 


<* 
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(Story  on  Bailm.  §  509 ;  Camden  <$•  Amboy  Railroad  Co.  vs. 
Burke,  13  Wend.  611.) 

It  is  necessary,  however,  to  fix  them  with  this  liability,  that 
it  should  be  shown  that  the  plaintiff's  baggage  was  delivered  to 
them.  Their  check,  found  in  his  possession,  is  the  evidence  of 
that  fact.  They,  themselves,  have  so  made  it,  and  it  stands  in 
place  of  a  bill  of  lading.  What  was  delivered  under  it,  is  the 
difficulty.  Was  it  a  trunk  or  some  other  thing  ?  The  plaintiff 
claims  that  it  was  a  trunk  delivered  ;  this  is  the  usual  means 
of  a  traveller's  conveyance  of  his  baggage.  Search  was  made 
for  such  an  article,  at  the  plaintiff's  request.  This  was,  1  think, 
all  the  plaintiff  could  show,  and  the  burden  was  on  the  defend- 
ants to  show  that  he  did  not  deliver  to  them  a  trunk,  but  some 
other  articles. 

The  next  question  which  arises  is,  what  were  the  contents 
and  value  of  the  trunk? 

To  show  this,  the  plaintiff  was  offered  as  a  witness.  In  sup- 
port of  this,  1  Green.  Ev.  §  348-9,  were  cited.  It  is  true,  in 
section  348,  a  very  imposing  case  is  mentioned,  where  a  ship- 
master received  a  trunk  of  goods,  broke  it  open,  and  rifled  it  of 
its  contents.  On  these  facts  appearing  aliunde,  it  was  held,  that 
the  plaintiff  might  testify  to  its  contents.  So  in  Ohio,  in  Ful- 
ton vs.  The  Mad  River  fy  Lake  Erie  Railroad  Company }(a) 
for  the  baggage  of  the  wife,  it  was  held,  that  as  from  necessity 
the  husband  might  testify  to  the  value  of  his  baggage  lost,  so 
his  wife  might  give  evidence  of  her  own  personal  baggage,  lost 
when  the  husband  was  not  in  company.  These  are  exceptions 
allowed  by  tribunals  in  other  States  to  the  rule,  that  a  party 
cannot  testify  in  his  own  case.  No  such  exceptions  have  ever 
been  allowed  in  this  State.(ft)  Here  a  party  merely  nominal, 
or  a  merchant,  shopkeeper  or  mechanic,  keeping  books,  or  a 
party  offered  against  his  own  interest,  have  been  allowed  to 
testify.  Beyond  this,  we  have  not  ventured  to  go.  Some  of 
the  exceptions  mentioned  and  allowed  in  1  Green.  Ev.  §  349, 

(a)  20  Ohio  319;  Liv.  Law  Mag.  Jan.  1863. 

(6)  6  Rich.  198.  / 
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such  as  the  loss  of  a  deed,  have  been  expressly  denied  in  this 
State.  We  do  not  think  it  would  be  wise  to  extend  the  excep- 
tions beyond  those  already  allowed.  Hence,  it  becomes  neces- 
sary to  inquire  how  the  value  of  the  article  can  be  fixed  ?  I 
know  no  better  rule  than  that  stated  by  Garrow,  B.,  in  Butler 
vs.  Basing,  (12  Eng.  C.  L.  R.  287-8,(c)  in  his  instructions  to 
the  jury,  "  to  give  damages  proportioned  to  the  value  of  the  ar- 
ticles, which  yon,  in  your  judgment,  think  the  box  did  and 
might  fairly  contain."  This  was  the  course  adopted  by  the 
Recorder  in  this  case. 

The  Railroad  Company  in  general  adopt,  as  a  rule,  that  the 
party  claiming  for  a  loss,  must  show  the  value  of  the  thing  lost. 
Ordinarily,  this  is  done  by  the  patty's  affidavit;  if  this  be  re- 
garded as  fixing  too  high  a  value,  the  burden  is  on  them  to 
show  that  it  was  of  less  value,  or  to  run  the  chances  of  a  jury 
agreeing  with  them  or  their  adversary.  In  some  cases,  where  a 
description  of  the  article  can  be  given,  the  jury  have  a  very 
proper  measure  of  damages  in  their  knowledge  of  its  value.  In 
other  cases,  it  may  be  very  much  conjectural ;  but  it  is  not  to  be 
supposed,  the  Company  would  suffer  them  to  go  beyond  the 
plaintiff's  own  valuation  by  withholding  his  affidavit.  If  they 
do,  it  will  be  their  own  folly,  and  they  will  have  no  right  to 
complain. 

The  motion  is  dismissed. 

Wardlaw,  Whitner,  Glover  and  Munro,  JJ.,  con- 
curred. 

Motion  dismissed. 

(c)2Carr.AP.613. 
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Frederick  A.  Ford,  Escheator,  vs.  The  real  estate  of  Henry 

Husman. 

Where  a  cituen  of  this  State  dies  intestate,  leaving  an  alien  wi  dow,  a  resident  of  this  State, 
his  real  estate  does  not  escheat ;  and  his  widow,  if  there  be  no  other  heir  capable  of  ta- 
king by  descent,  is  entitled  to  the  whole  under  the  Acts  of  1828  and  1826,  6  Stat 
362,  284. 

Before  Frost,  J.,  at  Charleston,  Fall  Term,  1853. 

Henry  Husman,  a  naturalized  citizen  of  this  State,  died  in- 
testate, leaving  a  widow,  who  was  an  alien  ;  and  three  sisters, 
natives  of  Hanover,  who  were  also  aliens.  The  escheator 
claimed  that  some  portion  of  his  real  estate  had  escheated. 
His  Honor,  the  presiding  Judge,  ruled,  that  the  widow  was  not 
entitled  to  the  whole  under  the  Acts  of  1828  and  1826  (6  Stat. 
363,  284);  but,  as  the  intestate  had  left  sisters,  that  she  was  en- 
titled to  only  one-half  under  the  Act  of  1791  (5  Stat.  162).  The 
inquisition,  found  one  moiety  for  the  widow. 

This  widow  appealed,  and  now  moved  for  a  new  trial,  on  the 
ground  that  she  was  entitled  to  the  whole. 
Phillips,  Treville,  for  appellant. 
James  Simons,  for  sisters. 
Porter,  for  escheator. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Henry  Husman  was  a  naturalized  citizen. 
There  survived  him  a  widow  residing  in  this  State,  and  several 
sisters,  all  of  whom  were  natives  of  Hanover,  and  at  his  death 
were  aliens. 

The  escheator  claims  that  some  portion  of  his  real  estate  is 
subject  to  escheat,  and  the  inquisition  has  found  that  a  moiety 
is  so.  It  is  supposed  that  the  Act  of  1828  (6  Stat.  363)  has 
done  no  more  than  put  an  alien  widow  upon  the  same  footing 
as  a  native-born  widow;  that  under  the  Act  of  1826,  (6  Stat. 
284,)  a  native-born  widow  does  not  take  the  whole  estate,  where 
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a  sister  has  been  left  by  the  intestate,  but  is  remitted  to  the  Act 
of  distributions,  passed  in  1791,  (5  Stat.  162,)  and  that  the  share 
not  given  by  the  Act  of  1791  to  the  widow,  escheats  to  the 
State. 

It  is  true,  that  the  Act  of  1791  does  not,  in  any  case,  give  the 
whole  to  a  widow,  and  that  under  it,  if  there  had  been  a  widow 
and  no  kindred  capable  of  inheriting,  there  must  have  been 
escheat  of  one-third,  after  the  widow  (according  to  the  7th 
clause  of  the  first  section)  had  taken  two-thirds.  Such  would 
have  been  the  case  where  a  native-born  widow  and  an  alien 
sister,  the  only  other  next  of  kin,  were  left ;  for,  although  by 
the  5th  clause,  the  widow  takes  only  a  moiety  where  a  sister  is 
left,  no  sister  in  the  contemplation  of  the  Act  is  left,  where  the 
person  standing  in  the  relation  of  sister,  is  incapable  of  being 
an  heir.  It  would  not  be  supposed,  that  if  a  naturalized  citizen 
left  only  two  sons,  one  born  and  resident  abroad,  the  other  a 
native  citizen,  that  the  foimer,  incapable  of  inheriting  himself 
by  reason  of  alieuism,  would  yet  stand  in  the  way  of  the  latter's 
succession,  so  that  one-half  of  the  estate  would  escheat.  The 
word  "  leave"  could  no  more  have  the  effect  of  bringing  into 
consideration  in  the  distribution,  relations  who  are  not  regarded 
as  heirs,  than  the  words  "  children,  brothers,"  <fcc,  could  have 
the  effect  of  repealing  the  law  concerning  aliens,  so  as  to  vest 
shares  in  children,  brothers,  &c,  who  are  aliens.  (See  De- 
Scottes  vs.  Talvand,  2  McMul.  300;  Orr  vs.  Hodgson,  4 
Wheat.  460.) 

The  Act  of  1826,  giving  to  the  widow  the  one-third  which 
without  it  would  have  escheated,  where  she,  and  no  other  kin- 
dred, were  left,  it  follows  that,  without  an  extreme  force  given 
to  the  word  "leave"  a  widow  is  not  prevented  from  taking  the 
whole  under  that  Act  by  an  alien  sister  of  the  intestate.  In 
this  view,  an  alien  widow  would,  under  the  Act  of  1928,  in 
default  of  other  heirs,  take  the  whole  by  descent,  and  take  it 
"in  the  manner  already  provided  bylaw."  This  renders  the 
Act  of  1828  consistent  with  itself  and  with  former  provisions. 
The  enactment  is  positive,  that  no  lands  shall  be  liable  to 
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escheat  where  there  is  a  widow  resident  in  the  State,  although 
she  may  not  have  been  naturalized ;  and  this  is  surely  enough 
to  control  any  doubt  concerning  the  meaning  of  the  clause, 
"said  land  shall  pass  by  will  or  descent  to  such  widow,  in  the 
manner  already  provided  by  law,"  which  can  arise  from  a  rigid 
adherence  to  the  letter  of  the  Act  of  1826. 

It  has  been  suggested  to  the  Court  that,  under  a  treaty  be- 
tween the  United  States  and  the  King  of  Hanover,  the  rights 
of  the  sisters  of  the  intestate  are  so  protected,  that  the  shares, 
which  would  have  devolved  upon  them  if  they  had  been  citi- 
zens, are,  for  a  reasonable  time,  liable  to  their  disposition  by  sale 
without  molestation.  It  is  unnecessary  to  notice  this  further — 
for,  in  any  view,  there  is  no  escheat,  and  the  present  case  is 
disposed  of,  without  inquiry  into  the  rights  which  may  subsist 
between  the  widow  and  sisters. 

It  is  ordered  that  the  inquisition  be  set  aside. 

O'Neall,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 
Inquisition  set  aside. 
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James  W.  Gray,  Master  in  Equity,  vs.  /.  /.  Gidiere. 

Defendant  in  Equity  being  in  custody  of  the  sheriff,  under  on  attachment  to  enforce  a 
money  decree,  and  having  appealed,  was  enlarged,  on  his  giving  bond  to  the  Master 
to  pay  a  certain  sum  of  money  within  days  after  the  decree  of  the  Appeal  Court,  "or 
surrender  himself  a  prisoner  to  the  sheriff  under  the  attachment  now  in  force  against 
him  "  The  attachment  was  then  withdrawn  from  the  sheriff's  office  by  the  agent  of 
the  plaintiffs  in  Equity,  and  was  never  re-lodged :-  Held,  that  the  failure  of  defend- 
ant to  pay  the  money,  or  surrender  himself  to  the  sheriff,  after  the  decree  of  the  Ap- 
peal Court,  was  no  breach  of  the  bond — there  being,  by  the  act  of  the  plaintiffs  in 
Equity  themselves,  no  attachment  of  force  in  the  sheriff's  office,  under  which  the 
sheriff  could  have  detainod  the  defendant  in  custody. 

Before  O'Neall,  J.;  at  Charleston,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  action  was  debt  on  bond,  which,  in  the  condition  reci- 
ted, that  by  a  decretal  order  entered  on  the  27th  of  June,  A.  D. 
1840,  in  the  case  then  and  there  pending,  of  Thomas  Napier  & 
Co.  vs.  J.  J.  Gidiere,  executor  of  L.  P.  Descoudres,  it  was  or- 
dered, that  the  defendant  enter  into  bond  to  the  Commissioner 
of  this  Court,  with  two  good  and  sufficient  sureties,  in  a  penal 
sum  equal  to  twice  the  amount  ordered  to  be  paid  into  Court 
by  Chancellor  Dunkin.  The  condition  of  the  bond  is  then  said 
to  be,  'that  if  the  above  bound  J.  J.  Gidiere  will  abide  by,  and 
perform  the  decree  heretofore  made  for  the  payment  into  Court 
of  the  said  sum  of  money  within  ten  days  after  the  decree  of  the 
Appeal  Court,  (in  the  matter  decided  by  this  Court,  the  Circuit 
Court  of  Equity,)  and  by  the  decree  of  Chancellor  Dunkin,  or 
surrender  himself  a  prisoner  to  the  sheriff  tinder  the  attach- 
ment now  in  force  against  him,  then  the  above  obligation  to  be 
void,  or  else  to  remain  in  full  force  and  virtue.' 

"  The  defendant  pleaded  specially,  first,  no  such  decree.  To 
this,  it  was  replied,  there  was  such  a  decree,  and  issue  joined. 

"  2d.  That  the  writ  of  attachment,  before  the  Appeal  decree 
was  taken  out  of  the  sheriff's  office,  and  that  there  was  uo  legal 
authority  to  receive  the  defendant  Gidiere,  on  his  render.    To 
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this,  plaintiff  replied,  that  he  was  not  so  prevented  from  render- 
ing himself,  and  issue  joined. 

"3d.  That  the  defendant  Gidiere  was  ready  to  surrender  him- 
self within  the  time  limited  by  the  bond— but  that  there  was 
no  writ  of  attachment  in  farce  against  him,  and  that  the  com- 
plainant in  the  cause  of  Napier  vs.  Gidiere,  would  not  deliver 
the  said  attachment  or  any  other  authority  to  the  sheriff,  for  re- 
ceiving bim  (Gidiere)  as  a  prisoner  in  the  said  cause. 

"  To  this  there  was  a  replication,  alleging  that  there  was  an 
attachment  in  the  hands  of  the  sheriff  in  force  against  the  de- 
fendant Gidiere,  and  issue  was  joined. 

"  The  bond  was  admitted.  The  plaintiff  then  undertook  to 
prove  that  there  was,  within  the  bond,  an  attachment  in  force 
against  the  defendant  Gidiere,  in  the  hands  of  the  sheriff,  under 
which  he  could  have  surrendered  himself. 

"Alexander  Brown,  late  Sheriff  of  Charleston  District,  was 
put  on  the  stand,  and  testified  as  follows,  viz  : 

u  The  first  book  shown  him,  he  said,  was  not  the  sheriff's 
original  book.  He  produced  the  original,  and  turned  to  the 
entry  of  the  case,  Napier  vs.  Gidiere ;  the  attachment  was 
lodged  26th  August,  1839.  The  sheriff's  return  was,  'Cepi 
Corpus  ;'  then  it  was  followed  by  ' Discharged  by  the  Court 
of  Equity?  These  were  without  date,  or  I  omitted  to  note  it. 
He  stated,  that  though  Bentham  and  Hunt  were  the  solicitors 
on  the  record,  he  did  not  know  them  at  all  in  the  transaction  of 
the  business  about  the  lodgment  and  execution  of  the  attach- 
ment. Oliver  M.Smith,  an  attorney  at  law,  lodged  the  attach- 
ment, and  said  he  would  give  $100  to  have  Gidiere  arrested. 
There  was  great  difficulty  in  finding  Gidiere  within  Charleston 
district.  To  insure  his  arrest,  he  (the  witness)  had  'threefold 
copies1  of  the  attachment  made  out,  and  placed  in  the  hands 
of  different  deputies.  He  was  at  last  informed  when  and  where 
Gidiere  was  in  the  city,  and  arrested  him.  He  was  asked  what 
had  become  of  the  attachment?  He  said,  his  habit  as  sheriff 
was,  after  executing  process,  to  return  it  to  the  attorney.  He 
did  not,  he  said,  deliver  it  to  the  commissioner,  Gray,  or  to 
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Messrs.  Bentham  &  Hunt;  he  said  he  believed  it  was  delivered 
to,  or  taken  by  Oliver  M.  Smith,  from  his  office.  It  never  came 
back  to  his  office.  He  said  he  was  sheriff  at  the  rendition  of 
the  final  decree  in  Equity,  Napier  vs.  Gidiere ;  he  had  not  then 
any  authority  to  receive  Gidiere  bn  his  render;  Gidiere  either 
came  to  him  and  proposed  to  surrender,  or  he  was  told  by  one 
of  his  deputies  that  he  had  offered  to  surrender  himself.  He 
(witness)  had  no  authority  to  receive  him,  and  therefore  he  de- 
clined to  accept  his  render. 

"  The  deputy  of  the  present  sheriff,  Mr.  Kanapaux,  proved 
that  there  was  no  such  paper  now  in  the  sheriff's  office. 
"  A  motion  for  non-suit  was  made  and  sustained." 
The  plaintiff  appealed,  and  now  moved  this  Court  to  set  aside 
the  non-suit  on  the  grounds: 

1.  Because  it  is  respectfully  submitted,  that  the  allegations 
made  by  the  defendant  in  his  several  pleas,  having  been  tra- 
versed by  the  plaintiff,  it  was  incumbent  on  the  defendant,  and 
not  the  plaintiff,  to  prove  the  several  issues  of  fact  made  by 
him.  n 

2.  Because  the  proof  submitted  by  the  plaintiff,  as  to  the  ex- 
istence of  the  attachment  in  the  hands  of  the  plaintiff,  at  the 
time  when  a  final  decree  was  rendered  on  the  said  J.  J.  Gidiere's 
appeal,  was  prima  facie  sufficient,  and  should  have  been  left 
to  the  jury  to  pass  upon. 

3.  Because  it  having  been  proved  that  the  attachment  was 
lodged  in  the  sheriff's  office  at  the  time  of  the  execution  of  the 
bond,  and  no  evidence  having  been  produced  of  its  subsequent 
withdrawal  by  the  plaintiff,  or  any  other  person  having  a  con- 
trol over  the  same,  it  should  have  been  left  as  an  inference  from 
the  fact  for  the  jury  to  determine,  whether  or  not  the  attachment 
was  in  full  force  and  effect,  in  the  hands  of  the  sheriff,  after  the 
final  decree  of  the  Court  of  Appeals,  and  during  the  time  speci- 
fied in  the  bond  of  the  defendant. 

4.  Because  the  loss  of  the  paper,  by  the  neglect  of  the  sheriff 
in  losing  it,  did  not  of  itself  withdraw  the  legal  attachment,  and 
nothing  but  the  Act  of  the  Court  of  Equity  could  in  any  way 
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defeat  the  efficacy  of  the  attachment ;  it  was  still  a  legal  au- 
thority to  retain  the  prisoner. 

5.  Because  the  plaintiff  proved  the  bond — the  fact  that  the 
money  has  not  been  paid,  or  the  defendant  in  custody ;  and 
that  the  final  appeal  was  made,  and  no  surrender  to  the  sheriff, 
so  the  bond  was  forfeited  unless  the  legal  efficacy  of  the  same 
was  vacated  by  the  plaintiff,  or  some  one  acting  for  him,  and  so 
the  Court  ought  to  have  charged. 

6.  Because  the  evidence  was  sufficient  to  be  left  to  the  jury 
to  say  if  the  said  attachment  was  not  of  force  until  after  the  time 
expired,  and  the  mere  loss  of  the  paper  was  at  the  risk  of  Gi- 
diere,  who  agreed  to  surrender  himself  at  his  own  peril,  and 
no  act  of  the  sheriff  can  excuse  him,  unless  by  the  act  of  the 
plaintiff. 

7.  Because  the  fact  that  the  attachment  was  delivered  to 
Oliver  M.  Smith,  was  wholly  immaterial,  as  such  an  act  was 
unauthorized,  and  Mr.  Gray  proved  he  never  authorized  any 
one  to  withdraw  the  attachment. 

8.  Because  the  jury  was  authorized  to  decide  on  the  testimony. 
There  being  uo  plausible  reason  for  Mr.  Gray  to  receive  or  de- 
tain, it  was  his  interest,  if  he  had  any  in  the  case,  to  keep  the 
attachment  in  the  office.  The  testimony  of  Mr.  Brown  was  not 
as  to  a  fact,  but  as  to  his  own  conjecture.  Without  this  testi- 
mony, the  proof  was  conclusive  that  it  was  once  in  the  office, 
and  positive  proof  was  necessary  to  show  it  out  of  the  office. 

9.  Because  the  Court  charged,  that  once  putting  the  attach- 
ment in  the  office  was  prima  facie  proof  not  enough,  but  that 
further  proof  was  necessary  to  prove  it  continued  up  to  the  ap- 
peal ;  and  that  the  testimony  was  not  even  to  be  submitted  to  a 
jury. 

Walker,  for  appellant. 
Me?nminger,  Petigru,  contra. 

The  opinion  of  the  Court  was  delivered  by 
Withers,  J.    A  more  enlarged  view  of  the  circumstances 
which  characterize  this  cause  may  be  derived  by  consulting  the 
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reports  of  it,  as  it  has  been  presented  to  this  Court,  to  be  found 
in  4  Strob.  438,  and  5  Rich.  386.  Such  proceedings  were  had 
in  the  Court  of  Equity  by  Napier  &  Company  against  Gidiere, 
as  executor  of  Desconrdes,  as  resulted  in  an  order,  by  that 
Court, — a  rule  to  that  effect  having  been  made  absolute, — that 
he  be  attached.  A  writ,  or  process  to  that  end,  was  placed  in 
the  hands  of  A.  H.  Brown,  Sheriff  of  Charleston  District,  and 
he  seized  Gidiere  by  virtue  thereof.  Gidiere,  upon  petition  in 
Equity,  was  enlarged,  upon  his  executing  a  bond  to  the  plaintiff 
here,  with  an  alternative  condition,  to  wit :  that  he  should  pay 
a  certain  sum  of  money  into  the  Court  of  Equity  within  ten 
days  after  the  decree  of  the  Appeal  Court,  (the  cause  then  pend- 
ing in  appeal,)  "  or  surrender  himself  a  prisoner  to  the  sheriff, 
under  the  attachment  now  in  force  against  him."  The  money 
was  not  paid  as  stipulated,  and  the  Court  of  Equity  directed 
that  Napier  be  allowed  to  proceed,  at  his  own  cost  and  charges, 
upon  the  bond  aforesaid,  and  that  the  commissioner  attend  with 
the  bond,  in  order  to  sustain  the  suit.  Such  is  a  very  brief 
abstract,  intended  only  to  be  adequate  to  the  present  occasion, 
of  the  origin  and  cause  of  this  action.  Gidiere  pleaded  sundry 
separate  matters  in  bar;  it  will  suffice  to  specify  that  which  is 
to  the  following  effect :  that  he  was  ready  to  surrender  himself 
within  the  time  limited  in  the  bond,  but  that  there  was  no  attach- 
ment in  force  against  him,  and  that  Napier,  the  complainant  in 
the  cause  against  him,  for  whose  benefit  the  attachment  was 
ordered  and  this  suit  brought,  would  not  deliver  the  said  attach- 
ment, or  any  other  authority,  to  the  sheriff  for  receiving  him  as 
as  a  prisoner. 

To  this  the  plaintiff  rejoined,  alleging  that  there  was  an 
attachment  in  the  hands  of  the  sheriff  in  force  against  Gidiere; 
and  issue  was  joined. 

Mr.  Brown,  the  sheriff,  testified,  that  Oliver  M.  Smith,  an  attor- 
ney at  law,  lodged  the  attachment  (originally)  with  him,  and  said 
he  would  give  $  100  to  have  Gidiere  arrested— that  he  knew  no 
other  person  in  connection  with  the  attachment,  though  Bentham 
and  Hunt  were  attorneys  of  record— that  he  succeeded,  by  exer- 
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rising  special  diligence,  in  arresting  Gidiere — so  made  return  on 
the  process  of  attachment,  and  afterwards  as  follows :  "  Dis- 
charged by  the  Court."  (This  had  reference  to  the  order  out 
of  which  the  bond  now  in  suit  arose.)  Mr.  Brown  further  tes- 
tified, that  he  believed  the  attachment  was  delivered  to  or  taken 
by  Oliver  M.  Smith  from  his  office — that  it  never  came  back 
there— that  on  rendition  of  the  decree  of  the  Appeal  Court,  he 
had  no  authority  to  receive  Gidiere,  and  that  Gidiere  came  to 
him  and  proposed  to  surrender,  or  he  was  told  by  one  of  his 
deputies  that  he  had  proposed  to  do  so. 

Upon  such  issue  and  evidence  the  plaintiff,  on  motion,  was 
non-suited.  The  motion  here  is  to  set  aside  the  non-suit ;  and 
the  single  point  is,  whether  an  attachment  was  in  force,  in  the 
hands  of  the  Sheriff  of  Charleston  District  against  Gidiere. 

We  shall  not  discuss  the  question  upon  the  assumption  that 
the  process  of  attachment,  once  in  the  sheriff's  office,  had  been 
lost  by  casualty  or  by  negligence  of  the  sheriff,  or  had  been 
purloined  by  Gidiere,  or  had  disappeared  through  his  contrivance 
or  instrumentality.  It  is  a  fact,  not  open  to  reasonable  question, 
that,  according  to  the  evidence,  Oliver  M.  Smith  procured  the 
custody  of  it,  and  never  returned  it,  and  no  other  was  ever 
lodged  with  the  sheriff. 

It  is  urged  that  this  was  not  to  affect  Gray}  commissioner,  for 
Smith  could  not  be  supposed  to  represent  him,  and  it  is  stated 
that  Gray  represented  in  the  action  the  interests  of  others  beside 
Napier.  But  it  is  undeniable,  that  from  the  entire  nature  of  the 
proceedings  in  Equity,  leading  to  the  execution  of  the  bond,  and 
from  the  express  order  of  the  Court  of  Equity,  this  action  was 
at  the  instance  and  for  the  use  of  Napier,  and  was  to  be  under- 
taken and  conducted  at  his  cost  and  charges.  Gray,  commis- 
sioner, could  not  be  more  thau  a  mere  nominal  plaintiff  in  this 
cause.  And  in  various  instances  this  Court  does  notice  and 
protect  parties  who  are  really  the  litigants  under  the  shadow  of 
other's  names.  As  to  the  control  of  the  process  of  attachment, 
how  could  the  sheriff  dispute  the  authority  of  Smith,  and  how 
can  Napier  now  dispute  that  authority  *    He  was  the  attorney  at 
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law,  who  lodged  the  process.  Napier  claimed  and  now  claims  the 
benefit  of  that  act,  and  no  revocation  of  Smith's  authority  before 
the  re-delivery  to  him  ever  reached  Sheriff  Brown.  The  proposi- 
tion, as  we  now  have  the  case,  is  clear  enough,  that  the  sheriff 
was  authorized  and  bound  to  respond  to  Smith  quoad  the  pro- 
cess, and  Napier  cannot  now  dispute  the  act  of  Smith. 

It  is  moreover  contended,  that  an  attachment  was  of  force,  and, 
in  contemplation  of  law,  of  force  in  the  sheriff's  hands,  inasmuch 
as  the  order  or  decree  of  the  Court  of  Equity  remained  in  full 
vigor,  and  that  Gidiere  was  to  see  to  it,  on  pain  of  incurring  the 
forfeiture  stipulated  in  his  bond ;  that  it  was  in  condition  to 
enable  him  to  render  himself,  and  to  warrant  his  detention  ;  and 
that  this  view  is  vindicated  by  considering,  that  the  temporary 
suspension  of  his  imprisonment  was  at  his  instance  and  in  ease 
of  himself. 

But  it  is  obvious  to  answer,  that  not  the  Court  of  Equity 
only,  but  Napier,  the  party  in  interest,  could  lawfully  supersede 
the  attachment  and  the  writ — if  indeed  we  are  to  distinguish 
them.  It  cahnot  be  doubted  that  Napier,  directly  or  by  repre- 
sentative, might  instruct  the  sheriff  not  to  proceed.  It  is  not 
necessary  to  cite  authority  to  establish,  that,  in  general,  a  sheriff 
can  arrest  no  one  without  due  warrant  of  law — without  precept, 
where  that  is  the  known  and  familiar  form  of  authority,  though 
he  may  arrest  without  precept  for  treason,  felony  or  misdemea- 
nor, committed  in  his  presence  (vide  sec.  22,  Sheriff's  Act,  I 1 
Stat.  2b).  He,  or  his  deputy,  must  attend  the  Courts  of  Equity, 
"  and  enforce  such  rules  as  the  Courts  may  establish,"  (sec.  22, 
11  Stat.  30).  In  fact,  we  know  no  other  executive  officer  for 
carrying  out  the  mandates  and  applying  the  sanctions  of  Courts 
of  Record.  Having  shown  that  Napier,  by  the  agency  of  Smith, 
withdrew  from  and  did  not  restore  to  the  sheriff,  the  authority 
which  commanded  and  justified  the  capture  and  detention  of 
Gidiere,  his  render  was  thus  made  impossible  by  the  act  of  the 
real  plaintiffs. 

If  we  assume  that  the  Court  of  Equity  would  have  listened 
to  Gidiere's  motion  to  lodge  new  process,  or  that  Brown's  motion, 
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after  the  act  of  Smith  for  Napier,  to  that  effect,  would  have  been 
favored  there,  still  the  idea  that  it  was  the  duty  of  either  to  make 
such  movement  seems  too  incongruous  to  bear  argument. 

If  we  seek  to  run  an  analogy  between  this  case  and  that  of  a 
defendant's  voluntary  discharge  under  a  ca.  sa.,  still  it  is  mani- 
fest, that  when  the  party  is  again  to  be  arrested,  there  must  be 
process  in  the  sheriff's  hands ;  which  cannot  be  considered  there, 
if  withdrawn  by  the  plaintiff,  however  it  might  be  if  non-exis- 
tent by  the  tortious  act  of  the  defendant.  In  case  of  the  with- 
drawal by  the  plaintiff,  the  defendant  can  no  more  be  in  lawful 
custody  by  a  voluntary  render,  than  by  a  capture  in  invitum. 

It  is  not  a  point  in  the  case,  whether  Gidiere  offered  to  render 
himself,  or  whether  he  should  have  done  so  at  a  day  certain : 
the  issue  was,  whether  at  any  time  after  the  appeal  decree  he 
could  have  done  so,  by  reason  of  the  plaintiff's  conduct.  Our 
reasoning  has  been  designed  to  show,  that  he  was  incapable  of 
so  doing  for  such  reason.  The  judgment,  therefore,  is,  that  the 
plaintiff  take  nothing  by  his  motion. 

O'Neall,  Wardlaw,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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The  Ordinary  of  Charleston  vs.  Samuel  H.  Mortimer. 

After  the  time  of  appealing  from  his  decree  had  elapsed,  the  Ordinary  again  cited  the 
Administrator  to  appear  before  him,  and,  upon  his  default,  proceeded  to  amend  the 
decree  by  allowing  interest  and  declaring  the  proportion  to  which  each  distributee 
was  entitled : — Held,  that  the  Ordinary  had  jurisdiction  thus  to  amend  his  decree » 
'  and  in  a  suit  on  the  administration  bond  against  the  surety,  commenced  before  the 
amendment  was  made,  reoovery  was  had  upon  the  decree  as  amended. 

Before  O'Neall,  J.,  at  Charleston,  Spring  Term,  1853. 

After  the  decision  of  the  Court  of  Appeals  in  this  case  (see  4 
Rich.  271)  the  plaintiff  obtained  leave  to  file  an  amended  repli- 
cation. 

The  amended  replication  stated,  that,  on  the  petition  of  Mel- 
zar  Collins,  and  Mary  Jane,  his  wife,  one  of  the  distributees  of 
the  estate,  the  administrator,  Thomas  J.  Gantt,  was  cited  to 
account  on  April  20,  1849,  before  the  Ordinary;  that  he  failed 
to  account,  and,  thereupon,  it  was  decreed,  that  he  was  indebted 
to  the  estate  in  the  principal  sum  of  $1,650,  and  in  the  further 
sum  of  $1,496  55,  for  interest  on  said  principal  sum.  from  Au- 
gust 11,  1837,  to  July  25,  1850— in  the  whole,  $3,146  65;  and 
that  he  pay  the  same,  in  equal  portions,  to  the  three  distributees 
of  the  estate — naming  them. 

Rejoinder,  That  the  plaintiff  ought  not  to  have  and  main- 
tain his  action,  &c,  "  because  there  is  not  any  such  decree  con- 
cerning the  said  premises,  in  manner  and  form,"  &c,  "  and  of 
this  the  said  Samuel  H.  Mortimer  puts  himself  upon  the  coun- 
try, and  so  forth." 

At  the  trial,  the  plaintiff  produced  an  amended  decree  by  the 
Ordinary,  dated  July  25,  1850.  It  recited  the  original  decree; 
stated  that  the  administrator  had  been  again  cited  "to  account 
for  his  said  administration,  and  as  well  for  the  interest  as  the 
principal  sum  decreed  to  be  due  to  the  three  distributees,  in 
equal  shares  of  said  estate ;"  that  he  failed  to  account,  and 
thereupon  the  decree  was  amended  and  the  administrator  de- 
clared to  be  indebted  to  the  estate,  as  stated  in  the  replication ; 
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and  decreed  to  pay  the  amount  to  the  three  distributees,  named 
in  the  replication,  in  equal  shares. 

The  amended  decree,  when  offered  in  evidence,  was  objected 
to  by  the  defendant.  His  Honor  overruled  the  objection,  and 
the  plaintiff  had  a  verdict 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
non-suit,  or  new  trial,  on  the  ground,  that  the  amended  decree 
was  inadmissible. 

James  Simons,  for  appellant.  When  the  suit  on  the  admin- 
istration bond  is  in  behalf  of  a  creditor,  a  decree  before  action 
commenced  need  not  be  shown.  Indeed,  the  better  opinion 
would  seem  to  be,  that  one  cannot  be  shown ;  for  what  juris- 
diction has  the  Ordinary  to  cite  an  administrator  to  account  at 
the  suit  of  a  creditor  ?  2  Stat.  523 ;  Ordinary  vs.  Hunt,  1 
McM.  382.  But  the  action  here  is  for  the  benefit  of  a  distribu- 
tee. In  such  case,  decree  before  action  commenced  must  be 
shown.  This  is  well  settled.  2  N.  and  McC.  213 ;  2  Bail. 
62;  3  McC.  511;  4  McC.  121;  1  Bail.  25.  Then,  did  the 
plaintiff  in  this  case  show  a  decree ;  or,  in  other  words,  has  the 
Ordinary  jurisdiction  to  amend  his  decree?  If  not,  then  no  de- 
cree was  produced.  Where  the  decree  is  erroneous,  the  law 
points  out  the  remedy — an  appeal.  11  Stat.  42.  Contended 
that  the  decree  here  was  judicial,  not  administrative ;  that  it 
was  final,  and  the  Ordinary  could  not  amend  it.  Cited  Pell 
vs.  Ball,  1  Rich.  Eq.  361 ;  Price  vs.  Nesbit,  1  Hill  Ch.  453 ;  2 
Hill  Ch.  52 ;  Tate  vs.  Hunter,  3  Strob.  Eq.  136;  2  Strob.  105 ; 
McDowall  vs.  McDowall,  Bail  Eq.  324 ;  Dawson  vs.  Dawson, 
Mss.  Eq.  Char.  Jan.  1850 :  Stoney  vs.  Bank,  1  Rich.  Eq.  176  ; 
Manigault  vs.  Deas,  Bail.  Eq.  293 ;  Duvant  vs.  Webb,  2 
Rich.  379. 

Philips,  contra,  cited  Ordinary  vs.  Osborn,  2  Rich.  90 ;  Or- 
dinary vs.  Johnsey,  6  Rich.  355 ;  Ordinary  vs.  Mortimer,  4 
Rich.  271. 

The  opinion  of  the  Court  was  delivered  by 
O'Neall,  J.    In  this  case,  it  does  seem  to  me  that  it  would 
12 
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be  enough  to  say,  that  the  decree  given  in  evidence  is  that  set 
out  in  the  replication,  and  denied  in  the  rejoinder ;  and  that, 
therefore,  the  plaintiff  proved  his  case,  and  is  entitled  to  retairt 
the  verdict  which  he  obtained  on  the  circuit 

But  as  various  matters  have  been  drawn  in  controversy  by 
the  zealous  and  able  counsel  of  the  defendant,  it  is  perhaps  ne- 
cessary to  give  some  of  the  points  raised  a  brief  consideration. 

It  is  supposed  the  Ordinary  had  no  power  or  jurisdiction  to 
amend  his  decree.  How  this  can  be  urged,  after  Lesly,  Ordi- 
nary, vs.  Osborn,  2  Rich.  90,  I  cannot  comprehend.  It  is  true, 
that  amendment  was  made  within  three  days,  and,  of  course, 
within  the  time  allowed  for  an  appeal.  But  if  the  decree  of  the 
Ordinary  is  a  final,  conclusive  judgment,  not  at  all  examinable 
for  correction,  neither  of  these  particulars  can  affect  it.  So,  too, 
the  supposed  consent  of  parties,  so  much  dwelt  upon,  cannot 
help  the  argument ;  for  consent  never  gave  jurisdiction,  and  if 
it  be  that  this  is  not  a  question  of  jurisdiction,  as  I  think  it  is 
not,  then  consent  and  default  stand  alike,  and  so  far  as  parties 
are  concerned,  authorize  the  action  of  the  Ordinary. 

In  this  case,  when  it  was  before  this  Court  in  1851,  (4  Rich, 
271,)  the  plaintiff  was  advised  to  procure  an  amendment  of  the 
Ordinary's  decree ;  and,  upon  motion  to  the  Court,  to  obtain 
leave  to  amend  his  replication.  All  this  has  been  done,  and  it 
would  make  the  Court  guilty  of  a  strange  inconsistency,  to  turn 
round  and  say  to  the  plaintiff,  You  cannot  recover,  because  you 
have  conformed  to  this  suggestion. 

The  defendant  supposes  that  the  amended  decree  is  void,  and 
therefore  his  rejoinder  was  right,  in  denying  such  a  decree. 
What  makes  it  void  ?  We  have  already  seen  that  the  Ordi- 
nary is  allowed  to  amend  his  decrees,  in  certain  cases.  Here 
he  has  amended  this,  on  the  default  of  the  party,  and  has  cor- 
rected it  in  two  matters  of  course,  one  to  ascertain  each  dis- 
tributee's share,  and  the  other  to  allow  interest.  Even  in  Chan- 
cery in  England,  such  amendments  would  be  allowed  until  the 
decree  is  enrolled.  In  2  Dan.  Ch.  PI.  and  Pr.  1232,  it  is  said, 
cc  We  have  seen  before  that  as  long  as  the  decree  remains  in  the 
12# 
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shape  of  minutes,  that  is,  till  it  has  been  passed  and  signed  by 
the  Registrar,  it  may  be  rectified  upon  application  to  the  Court, 
•by  petition  or  motion,  or  by  having  it  put  into  the  cause  paper, 
6  to  be  spoken  to,'  and  that  even  important  matters  may  be 
brought  before  the  Court,  upon  an  application  to  vary  minutes." 

Is  the  Ordinary's  decree  entitled  to  a  higher  rank  than  the 
minutes  of  a  Chancery  decree  ?  Surely  not.  Indeed,  I  think 
a  decree  of  the  Ordinary  is  more  in  the  shape  of  a  master's 
report,  examinable  and  amendable,  at  any  time,  before  it  is  finally 
enforced  in  law  or  equity. 

Even  in  enrolled  decrees  clerical  errors  are  corrected.  2 
Daniel,  Ch.  PL  and  Pr.  1233.  These  authorities,  it  seems  to 
me,  sufficiently  vindicate  the  power  of  amendment.  The  case 
of  Wiley,  Ordinary,  vs.  Johns  ey}  6  Rich.  360,  fully  recognizes 
the  same  doctrine.  So,  too,  does  the  case  of  Davant  vs.  Pope, 
6  Rich.  261. 

The  Ordinary,  in  this  case,  made  the  amendment  after  the 
administrator  had  been  cited  to  attend  for  that  particular  pur- 
pose and  had  made  default.  This,  as  I  have  said,  is  equivalent  to 
consent,  for  it  is  the  party's  silence,  and  is  the  same  as  saying,  I 
have  nothing  to  urge  against  your  action.  Is  not  this  conclusive 
against  him?  and  it  seems  to  me  it  is  equally  so  against  his  sure- 
ty. This  is  affirmed  in  Norton,  Ordinary,  vs.  Wallace,  2  Rich. 
460.  In  that  case,  it  is  said :  "  Where  any  matter  belongs  pecu- 
liarly to  the  jurisdiction  of  one  Court,  and  other  Courts  can  only 
take  cognizance  of  the  same  subject  indirectly  and  incidently, 
the  latter  are  bound  by  the  sentence  of  the  former,  and  must 
give  credit  to  it."  This  covers  the  point  now  made  ;  for  the  de- 
cree now  drawn  in  question  was  made  by  the  Court  having 
jurisdiction  of  the  subject  matter,  and  here  it  comes  in,  inciden- 
tally, as  matter  of  evidence.  How  this  Court  can  undertake  to 
say  it  is  wrong,  is  the  difficulty  in  the  way  of  the  defendant, 
and  it  seems  to  me  to  be  insuperable,  even  if  the  decree  were 
wrong  ;  but  it  is  manifest  it  is  right,  and  the  only  objection  is  a 
supposed  conclusiveness  of  the  first  decree. 
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But  the  Ordinary's  decree  does  not  stand  as  a  judgment, 
technically  speaking :  it  has  no  lien  ;  it  cannot  be  enforced  by 
&ji.fa.  In  Ordinary  vs.  Wallace,  1  Rich.  507,  the  Court  of 
Errors  held,  that  the  decree  was,  as  against  *the  surety,  prima 
facie  merely.  This  being  so,  and  the  decree  wanting  every 
essential  of  a  final  judgment,  how  can  it  be  otherwise  than 
amendable.  The  Ordinary  is  a  mere  accounting  officer,  and  his 
jurisdiction  over  his  own  statement  of  the  accounts,  for  their 
correction,  is,  I  think,  clear,  until  it  has  passed  into  a  decree  in 
Equity  on  appeal,  or  into  a  judgment  of  the  Law  Court  in  an 
action  on  the  bond. 

But  if  it  were  conceded*  the  Ordinary  might  be  wrong  in 
making  the  correction,  how  can  the  defendant  now,  and  in  this 
case,  ask  for  relief?  His  principal  might,  if  he  had  thought 
proper,  have  appealed  to  the  Court  of  Equity,  and  had  the  matter 
there  corrected.  Act  1839,  §  13  (11  Stat.  42.)  In  Faust  vs. 
Bailey,  5  Rich.  107,  a  failure  to  appeal  from  the  decree  of  the 
Ordinary  directing  partition,  was  held  to  conclude  the  party 
from  the  assertion  of  even  a  good  adverse  title,  when  sued  for 
the  land.  In  this  case,  certainly,  there  is  much  more  reason  to 
hold  the  administrator  and  his  surety  bound. 

The  motion  is  dismissed. 

Withers,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 
Motion  dismissed. 
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James  Floyd  vs.  Briant  Mintsey. 

A  paper  cannot  be  read  4o  a  witness  examined  by  commission,  for  the  purpose  of  re- 
freshing his  memory,  where  it  is  neither  sent  with  the  commission,  nor  referred  to  in 
the  interrogatories. 

One  cannot  show  that  his  permissive  was  changed  into  an  adverse  possession,  without 
proving  that  notice  of  the  change  was,  in  some  way,  received  by  the  landlord. 

Acts  and  declarations  of  the  tenant  in  this  State,  and  the  fact  that  the  landlord  made 
no  claim  to  the  land  daring  the  period  the  possession  was  alleged  to  be  adverse,  are 
not  sufficient  evidenoe  that  the  landlord,  whose  residence  was  in  another  State,  had 
notice  that  the  tenant  had  ohanged  the  character  of  his  possession  from  a  permissive 
to  an  adverse  one. 

Before  Frost,  J.,  at  Horry >,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  trespass  to  try  title.  For  the  plain* 
tiff,  it  was  shown  that  the  land  in  dispute  had  been  assigned 
to  Isabella  Floyd,  for  her  distributive  share  in  the  lands  of  her 
deceased  husband,  Francis  Floyd,  in  1806.  The  land  assigned 
to  her  consisted  of  one  hundred  and  twenty-five  acres,  part  of 
a  grant  to  Samuel  Floyd,  on  which  the  deceased,  Francis  Floyd, 
resided  at  the  time  of  his  death,  and  of  an  adjoining  tract  of 
five  hundred  acres  which  had  been  granted  to  Francis  Floyd. 
Isabella  Floyd,  with  her  seven  children,  continued  to  reside  on 
the  Samuel  Floyd  grant,  for  four  years,  when  she  married  one 
Lee,  and  removed  to  North-Carolina,  where  she  died  in  1837. 
The  plaintiff  showed  title  to  the  distributive  shares  of  two  of 
her  heirs ;  which  constituted  his  interest  and  claim  in  the  land. 

"  The  defendant  resisted  the  plaintiff's  claim  on  two  grounds, 
first,  that  Isabella  Floyd  had,  before  her  marriage,  by  deed, 
conveyed  the  land  to  Theophilus  Floyd,  one  of  her  sons  ;  and 
that  it  had  been  conveyed  to  the  defendant  by  the  sheriff  by 
sale  under  an  execution  of  the  administrator  of  Johnson  against 
Hugh  and  Theophilus  Floyd  ;  and  if  he  failed  in  this  defence, 
the  defendant  relied  on  the  title  of  Theophilus  Floyd,  acquired 
by  adverse  possession  against  his  mother,  Isabella  Floyd. 

"  The  report  of  a  former  trial  of  this  case,  made  on  appeal, 
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will  be  found  in  5  Rich.  361,  to  which  reference  may  be  had 
for  a  statement  more  in  detail  than  is  required  for  the  purposes 
of  the  present  motion. 

"Hugh  Floyd,  whose  testimony  was  taken  by  commission, 
testified  that  Isabella  Floyd  "deeded"  the  land  to  Theophilus 
Floyd  ;  that  the  deed  was  written  by  Samuel  Floyd,  (deceased,) 
and  was  attested  by  the  witness  and  Gilbert  Johnson  (deceased). 
He  said  the  deed  conveyed  one  hundred  and  twenty-five  acres, 
part  of  the  Samuel  Floyd  grant ;  and  five  hundred  acres  of  the 
Dawsy  grant.  A  grant  to  Dawsy  was  situate  between  the  Sam- 
uel and  Francis  Floyd  grants.  The  third  interrogatory  to  Hugh 
Floyd  was,  'How  was  the  land  bounded  in  1808?'  This  an- 
swer was,  l  It  was  bounded  as  the  sheriff's  deed  to  the  defend- 
ant describes.'  It  was  objected  that  this  answer  should  not  be 
received  in  evidence ;  but  it  was  admitted.  The  boundaries 
described  in  the  sheriff's  deed  to  the  defendant  embraced  the 
Francis  Floyd  grant.  The  sheriff's  deed  was  not  referred  to  in 
the  commission ;  and  on  this  ground,  the  competency  of  the 
answer  was  opposed.  But  it  was  held  that  the  witness  might 
describe  the  boundaries  by  teference  to  any  existing  document 
in  which  they  might  be  found,  as  well  as  by  a  particular  verbal 
description. 

"  Thomas  A.  Seattle,  one  of  the  commissioners  who  took 
the  deposition  of  Hugh  Floyd,  was  asked  whether  Hugh  Floyd 
knew  the  contents  of  the  sheriff's  deed.  The  question  was  ex- 
cepted to,  but  admitted.  The  witness  said,  he  heard  the  deed 
read  in  the  presence  of  Hugh  Floyd,  before  he  was  examined. 
He  did  not  know  who  carried  the  deed  there.  He  accounted 
for  the  reference  to  the  sheriff's  deed  for  the  description  of  the 
land,  by  the  statement,  that  when  the  commissioners  went  to 
Hugh  Floyd's  to  take  his  deposition,  they  had  no  paper  in  which 
to  write  his  answers ;  and  so  the  answers  were  compressed  and 
interlined  between  the  interrogatories;  and  for  necessary  brevity, 
they  described  the  land  by  reference  to  the  sheriff's  deed,  in- 
stead of  writing  out  Hugh  Floyd's  answer  in  full.    This  state- 
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ment  of  the  case  is  made  with  reference  to  the  third  ground  of 


"  The  sheriff's  deed  to  the  defendant  for  the  land  in  dispute, 
was  excluded  as  evidence  of  title,  as  it  had  been  on  the  former 
trial ;  because  there  was  not  sufficient  evidence  of  a  decree 
against  Theophilus  Floyd,  on  the  summary  process  of  the  ad- 
ministrator of  Johnson  against  Hugh  Floyd  and  Theophilus 
Floyd.  But  evidence  was  admitted  of  the  fact  of  a  sale  by  the 
sheriff,  and  that  it  was  bid  off  by  the  defendant ;  and  the  de- 
scription in  the  deed  was  permitted  to  be  read,  as  evidence  of 
the  extent  of  his  claim. 

"  Francis  Floyd,  a  son  of  Theophilus  Floyd,  had  been  em- 
ployed to  go  to  Alabama  and  make  search  for  the  alleged  deed 
of  Isabella  Floyd  to  Theophilus  Floyd.  The  grounds  of  ap- 
peal do  not  require  his  testimony  to  be  reported.  It  is  sufficient 
to  say,  that  in  his  testimony  respecting  the  loss  of  the  deed,  part 
evidence  of  its  contents  was  admitted.  He  had  said,  in  his  ex- 
amination, that  he  made  no  claim  to  the  land.  He  was  asked, 
why  he  made  no  claim  ?  In  reply  to  this  question,  he  was  pro- 
ceeding to  state  the  cause  of  action  in  the  sum.  pro.  suit  of  the 
administrator  of  Johnson,  when,  on  objection  made,  he  was 
stopped.  But  he  was  permitted  to  say  that  he  did  not  make 
any  claim  to  the  land,  because  the  defendant  had  bought  it; 
and  after  the  defendant's  purchase,  he  never  heard  his  father 
claim  the  land.  He  also  stated  that  the  sheriff  came  to  North- 
Carolina,  and  his  father  gave  a  man  money  to  go  and  pay  the 
debt  recovered  by  Johnson's  administrator.  Theophilus  Floyd 
then  lived  on  a  tract  of  land  through  which  the  boundary  line 
between  North  and  South-Carolina  passed. 

"  Felix  Foley  testified,  that  Theophilus  Floyd  sent  money  by 
him  to  pay  the  execution  of  Johnson's  administrator,  but  it  was 
not  enough  ;  and  the  land  was  bid  off  at  sheriff's  sale  by  the 
defendant ;  and  the  witness  informed  Theophilus  of  that  fact. 
This  statement  is  made  because  it  is  required  with  reference  to 
the  fifth  ground  of  appeal ;  but  it  was  immaterial  to  the  issues 
submitted  to  the  jury.    The  deed  of  the  sheriff  to  the  defend- 
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ant,  which  was  dated  in  1828,  having  been  excluded,  no  claim 
was  made  under  that  deed  for  the  defence.  The  only  effect  of 
the  evidence  was  to  show  a  title  in  the  defendant  by  possession 
adverse  to  Isabella  Floyd  during  her  life,  or  to  her  heirs  after 
her  death,  or  to  Theopbilus  Floyd.  But  the  counsel  for  both 
plaintiff  and  defendant  concurred  in  the  intimation  to  them, 
that  the  defendant  could  not  claim  against  Isabella  Floyd  by 
adverse  possession ;  because  he  purchased  in  1828,  and  she 
died  in  1837 ;  nor  against  the  plaintiff  and  others,  claiming  the 
land  since  her  death,  because  their  title  was  protected  by  the 
minorities  of  some  of  the  grandchildren  of  Isabella  Floyd,  who 
were  also  distributees  of  the  land  ;  and  if  title  were  shown  in 
Theophilus  Floyd  that  was  a  sufficient  defence — if  Theophilus 
Floyd  had  not  title,  an  adverse  possession  against  him  could 
avail  defendant  nothing  in  this  suit. 

"In  addition  to  the  testimony  of  Hugh  Floyd,  Francis 
Floyd,  a  son  of  Theophilus,  testified  that  he  had  seen  the  deed 
before,  and  soon  after  his  father's  death,  when  it  was  read  over 
to  Norton,  the  administrator,  and  delivered  to  him.  He  said 
that  the  deed  was  signed  and  sealed,  and  attested  by  two  or 
three  witnesses,  and  that  the  description  comprised  the  lands  in 
dispute. 

"  Johnson  Floyd  said,  that  his  brother  Theophilus  claimed 
the  land  after  his  mother's  marriage ;  but  the  witness  did  not 
know  how  much. 

"  Patrick  Hocks  said,  one  day,  that  he  did  not  know  that 
Theophilus  claimed  the  land ;  but  the  next  day,  he  said  The- 
ophilus claimed  the  land  under  a  deed  from  his  mother.  This 
witness  and  Francis  Floyd  also  stated  that  Theophilus  was  in 
treaty  for  the  sale  of  five  hundred  acres  not  many  years  after 
his  mother's  marriage ;  but  the  lines  which  they  said  he  showed 
did  not  extend  beyond  the  Samuel  Floyd  grant. 

"  The  deposition  of  Hugh  Floyd  was  admitted,  (notwith- 
standing objection,)  to  the  effect,  that  after  the  execution  of  the 
deed,  he  never  heard  Isabella  Lee,  or  her  husband,  make  any 
claim  to  the  land.    The  admission  of  this  evidence  is  the  sub- 
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ject  of  the  second  ground  of  appeal.  My  remarks  to  the  jury  on 
the  evidence  of  the  execution  and  loss  of  a  deed  from  Isabella 
Floyd  to  Theophilus  were  unfavorable  to  the  defendant. 

"  On  the  issue  of  title  in  Theophilus  Floyd  by  adverse  pos- 
session to  his  mother,  the  evidence  was,  that  she  married  Lee 
about  the  year  1810,  and  soon  after  moved  to  North-Carolina, 
where  she  died  in  1837.  Theophilus  and  Johnson  Floyd  were 
living  with  their  mother  at  the  time  of  her  marriage.  When 
she  went  to  North-Carolina,  they  continued  to  occupy  the  house 
she  had  left,  and  planted  fields  under  one  enclosure,  which  in- 
cluded parts  of  the  Samuel  and  Francis  Floyd  grants.  After 
one  or  two  years,  Theophilus  married,  and  he  and  Johnson  re- 
mained a  year  or  two  longer,  planting  together  and  sharing 
equally. 

"  Johnson  Floyd  said,  that  Theophilus  claimed  land,  but  he 
did  not  know  how  much.  Patrick  Hocks  lived  with  Theophi- 
lus nine  or  ten  years,  when  Theophilus  removed  from  the  land, 
and  Hocks  continued  as  his  tenant  to  occupy  and  plant  the 
land,  as  Theophilus  had  done,  for  two  or  three  years.  Hocks 
and  Francis  Floyd  testified  to  the  treaty  for  the  sale  of  five 
hundred  acres  to  Rawles,  before  mentioned.  Lee  and  his  wife 
made  no  claim  to  the  land,  nor  was  any  rent  paid  to  them.  The 
land  was  sold  under  the  execution  of  Johnson,  administrator, 
in  1828,  and  the  defendant  entered,  and  by  himself  and  his 
tenants,  held  possession  till  about  the  time  of  Mrs.  Lee's  death. 
One  Elliott,  the  son-in-law  of  the  defendant,  about  that  time 
claimed  the  land,  and  occupied  it  for  several  years  by  himself 
and  his  tenants ;  and  then  the  defendant  again  entered  and  had 
possession  until  this  action  was  brought. 

"  It  was  assumed  in  my  instructions  to  the  jury,  that  the 
statute  of  limitations  would  run  against  a  married  woman ;  and 
that  an  action  for  the  recovery  of  land  by  her,  would  be  barred 
after  seven  years  before  the  Act  of  1824,  and  after  twelve  years 
since  that  Act ;  and  that  the  disabilities  of  coverture  and  resi- 
dence "  beyond  seas,"  in  the  case  of  Isabella  Lee,  terminated  at 
the  same  time.    The  time  of  Theophilus's  possession,  if  it  were 
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adverse,  in  this  view  of  the  law  was  so  clearly  sufficient  to  bar 
the  right  of  Isabella  Lee,  in  her  lifetime,  that  the  only  point  to 
which  their  attention  was  directed,  was  the  character  of  his 
possession.  On  this  subject,  they  were  instructed,  that  if  an 
entry  on  land  is  permissive,  the  occupant  or  tenant  cannot  claim 
by  the  statute  of  limitations ;  and  that  a  possession  commencing 
in  permission  has  to  be  presumed  to  be  permissive  as  long  as  it 
continued,  if  there  was  no  evidence  that  the  character  of  the 
possession  was  changed.  They  were  told,  that  such  chauge  in 
the  character  of  the  possession  could  be  proved  by  other  evi- 
dence than  direct  notice  from  the  tenant  to  the  landlord,  that  he 
intends  to  hold  adversely ;  and  that  it  might  be  inferred  from 
the  acts,  and  declarations,  and  conduct  of  the  parties.  On  the 
evidence,  it  was  submitted  to  the  jury  to  decide  if  the  possession 
of  Theophilus  was  adverse  to  his  mother;  and  in  giving  effect 
to  his  acts  and  declarations,  they  were  told  that  the  residence 
of  Isabella  Floyd  out  of  the  State,  should  operate  for  her  pro- 
tection.   The  jury  found  a  verdict  for  the  defendant." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds,  inter  alia 

3.  Because  it  is  submitted  his  Honor  erred  in  permitting  one 
of  the  commissioners  appointed  to  examine  Hugh  Floyd — a 
witness  examined  for  the  defendant  by  commission  to  prove  the 
contents  of  a  lost  deed — to  prove  that  the  commissioners  read 
to  the  witness  a  sheriff's  deed,  containing  a  description  of  the 
land  in  dispute — which  deed,  or  paper,  was  neither  in  the  com- 
mission, nor  mentioned  in  any  interrogatory. 

4.  That  as  the  possession  of  Theophilus  Floyd  was,  in  its 
origin,  permissive,  it  was  incumbent  on  the  defendant  to  have 
shown  when,  and  in  what  manner,  it  assumed  an  adverse  char- 
acter ;  and  that  the  parties  whose  interests  were  to  be  affected 
thereby,  should  have  had  explicit  notice  of  the  same.  All  of 
which,  it  is  submitted,  his  Honor  should  have  charged  the  jury. 

Lord*  Simonton,  for  appellant,  cited,  on  4th  ground,  Rochell 
vs.  Holmes,  2  Bay,  491 ;  Ang.  on  Lim.  83, 85,  103,  105 ;  Col- 
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koun  vs.  Perrin,  2  Brev.  247 ;  Anderson  vs.  Darby,  1  N.  & 
McC.  369 ;  2  Rice  Dig.  328,  §  100 ;  Wilson  vs.  Weather  shy, 
1  N.  <fc  McC.  373 ;  Whaley  vs.  Whaley,  1  Sp.  225  ;  Act  1744, 
3  Stat.  612 ;  Richardson  vs.  Broughton,  2  N.  &  McC.  417. 

Harllee,  contra,  cited,  on  4th  ground,  Roberts  vs.  Roberts,  2 
McC.  268 ;  Floyd  vs.  Mintsey,  5  Rich.  374 ;  Sumner  vs.  Mur- 
phey,  2  Hill,  488. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  Several  grounds  have  been  relied  upon  by  the 
plaintiff  to  sustain  his  motion  for  a  new  trial,  but  the  opinion 
formed  by  this  Court  on  his  appeal  requires  the  consideration 
only  of  the  third  and  fourth. 

A  title  was  established  in  the  plaintiff  for  two  undivided 
shares  of  the  land  in  dispute,  which  had  been  the  inheritance 
of  Isabella  Lee,  who  died  in  1837.  The  defendant  traced  his 
title  through  Theophilus  Floyd,  a  son  of  Isabella  Lee,  and  re- 
lied upon  adverse  possession  in  him  to  bar  the  legal  title  of  the 
plaintiff.  This  defence  made  it  necessary  to  show  the  bounda- 
ries which  limited  the  claim  of  Theophilus  Floyd.  A  claim, 
accompanied  by  continued,  notorious  and  adverse  possession 
under  the  statute,  may  defeat  the  actual  title,  and  will  be  ex- 
tended to  embrace  more  than  the  pedis  possessio,  but  there 
must  be  satisfactory  evidence  showing  the  limits  within  which 
the  possession  of  a  part  will  avail  to  confer  title  to  the  whole. 

Hugh  Floyd  was  examined  by  commission,  and  his  evi- 
dence, in  part,  related  to  the  identity  of  the  land.  In  reply  to 
the  third  interrogatory,  which  referred  to  the  extent  of  Theoph- 
ilus Floyd's  claim,  he  answered,  that  the  land  <l  was  bounded 
as  the  sheriff's  deed  to  the  defendant  describes."  This  deed 
was  not  alluded  to  by  the  interrogatories  propounded  to  the 
witness,  but  was  read  to  him  before  he  was  examined.  The 
plaintiff  was  not  advertised  that  a  paper  executed  by  Theophi- 
lus Floyd,  when  he  parted  with  his  possession,  would  be  used 
to  aid  the  witness  in  proof  of  an  important  fact,  and  he  was, 
consequently,  deprived  of  the  opportunity  of  a  cross-examina- 
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tion  touching  the  deed,  and  the  reason  of  the  witness's  conclu- 
sion respecting  the  boundaries.  It  is  necessary  to  guard  with 
care  and  circumspection,  the  execution  of  commissions  to  ex- 
amine witnesses.  No  rule  should  be  relaxed  which  may  secure 
the  faithful  performance  of  their  duty  by  commissioners,  other- 
wise the  confidence  which  the  Court  is  compelled  to  repose  in 
persons  who  are  often  strangers  and  without  its  jurisdiction, 
might  be  abused.  Personal  service  on  the  opposite  party  is  re- 
quired, that  he  may  be  enabled  to  file  such  questions  in  reply, 
as  the  direct  examination  suggests,  and  to  prevent  an  ex  parte 
examination.  If  the  plaintiff  had  been  advised,  that  the  sher- 
iff's deed  would  be  exhibited  to  Hugh  Floyd  to  assist  his  mem- 
ory in  defining  boundaries,  it  may  have  been  advisable  to  ask 
the  witness,  in  reply,  if  he  had  confounded  the  boundaries  de- 
scribed in  the  deed,  which  was  alleged  to  have  been  lost,  with 
those  in  the  sheriff's  deed  ;  and  if  the  deed  was  produced  and 
read  to  the  witness  for  any  other  purpose,  it  was  irregular  and 
improper,  unless  it  had  accompanied  the  commission,  or  been 
referred  to  by  the  interrogatories.  The  Court  is  therefore  of 
opinion,  that  the  answer  of  Hugh  Floyd  to  the  third  interroga- 
tory should  not  have  been  received. 

The  plaintiff  showed  title  from  two  of  the  distributees  of  Isa- 
bella Lee,  and  until  a  disseisin  was  committed  by  one  who  en- 
tered with  a  claim  of  adverse  possession,  he  was  in  possession 
by  force  of  his  title.  In  bar  to  the  legal  title,  the  defendant  re- 
lied on  the  possession  of  Theophilus  Floyd.  He  undertook, 
therefore,  to  show  that  it  was  hostile  when  it  began,  or  after- 
wardsassumed  that  character.  When  Theophilus  Floyd  and  his 
brother  entered,  it  was  not  under  color  of  right,  and  after  Isa- 
bella Lee  married  and  moved  to  North-Carolina,  their  joint  pos- 
session was  permissive — and  if  it  afterwards  became  adverse, 
the  burthen  of  proof  was  on  the  defendant.  If  Theophilus 
Floyd  entered  and  held  by  her  permission,  the  presumption  of 
an  adverse  claim  is  rebutted,  and  he  could  not  change  the  rela- 
tion in  which  he  had  placed  himself  towards  the  legal  title 
which  he  acknowledged,  unless  his  hostile  claim  were  made 


APPEALS  AT  LAW.  189 

#    Charleston,  January,  1864. 

known  to  the  legal  owner  under  whom  he  entered  and  held. 
The  possession  of  land  without  the  assertion  of  claim,  is  merely 
a  trespass  and  not  a  disseisin. 

If  it  be  conceded,  that  the  evidence  proved  a  hostile  claim, 
beginning  after  permissive  occupation,  Isabella  Lee  should  have 
received  notice  of  it.  The  proof  made  by  the  defendant  was 
too  slight  to  raise  a  presumption  that  she  was  informed  of  his 
purpose  to  hold  in  hostility  to  her  title.  A  possession  of  up- 
wards of  ten  years  was  shown  ;  but  was  it  adverse  in  its  char- 
acter, and  so  notorious,  as  to  supersede  direct  notice  to  Isabella 
Lee?  Her  residence  in  North-Carolina  rebuts  the  presumption 
arising  from  the  acts  of  the  occupant ;  and  because  neither  she 
nor  her  husband,  living  in  another  State,  made  any  claim  to  the 
land,  is  only  negative  testimony,  and  too  unsatisfactory  to  change 
a  permissive  into  an  adverse  possession.  There  was  no  evi- 
dence that  Isabella  Lee  was  informed  of  any  acts  or  declara- 
tions of  Theophilus  Floyd,  showing  an  intention  to  change  the 
character  of  his  possession — and  it  cannot  be  inferred  because 
it  was  continued,  as  that  was  not  inconsistent  with  his  permis- 
sive tenancy.  If  one  enter  and  hold  as  tenant,  he  must  termi- 
nate his  tenancy  by  a  disclaimer,  and  notice  to  the  landlord 
must  be  proved.  The  verdict  of  the  jury  is  not  sustained  by 
the  evidence  offered  to  prove  notice,  and  the  motion  is  granted. 

Motion  granted. 

O'Neall,  Withers  and  Whitner,  JJ.,  concurred. 
Wardlaw,  J.,  absent  at  the  argument 
Munro,  J.,  having  been  of  counsel,  gave  no  opinion. 
Motion  granted. 
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Caleb  H.  Nettles  vs.  The  So,  Ca.  Railroad  Company. 

Common  camera  are  bound  to  deliver  goods  within  a  reasonable  time,  and  if  they  fail 
to  do  so,  without  disproof  of  negligence  on  their  part  they  are  answerable  for  such 
damages  as  were  occasioned  by  the  delay. 

In  such  case,  the  measure  of  damages  would  seem  to  be,  any  reasonable  loss  and  expenses 
which  had  been  occasioned  by  the  delay,  together  with  the  value  of  the  goods  at  the 
time  and  place  they  should  have  been  delivered,  deducting  therefrom  the  value  accord- 
ing to  their  condition  at  the  time  and  place  of  actual  delivery  or  tender. 

The  doctrine  of  technical  abandonment  is  not  applicable  to  common  carriers  as  to  in- 
surers. 

Before  O'Neall,  J.,  at  Charleston,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  In  this  case,  the  plaintiff  sued  for  damages  sustained  by 
him  in  the  nondelivery  in  time  of  two  cases  of  hats,  which  the 
defendants  undertook  to  deliver  to  Mr.  Murray,  in  Camden,  for 
the  plaintiff. 

"The  goods  were  delivered  to  the  defendants  to  carry  about 
the  12th  of  May.  They  did  not  reach  Camden  for  several 
months.  In  the  meantime,  the  plaintiff  had  sent  from  his  resi- 
dence in  Darlington  for  them,  and  could  not  get  them. 

"  In  September,  they  were  tendered  to  him  by  the  Railroad 
agent  in  Camden  :  he  refused  then  to  accept  them. 

"The  goods  were  then  re-shipped  to  Charleston.  They  are 
now  in  the  possession  of  the  defendants,  ready  to  be  delivered 
to  the  plaintiff.  A  week  is  the  usual  time  of  transit  of  goods 
between  Charleston  and  Camden. 

"The  original  cost  of  the  hats  was  $90.  The  plaintiff's 
clerk  proved  that  he  would  have  realized  a  profit  of  thirty-three- 
and-a-third  per  cent,  on  them. 

"  They  were  of,  wool,  and  would  be  much  injured  by  being 
boxed  up  for  several  months. 

"  The  jury  were  told,  the  plaintiff  could  not  abandon  the 
goods  to  the  defendants — he,  the  plaintiff,  ought  to  have  received 
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them  on  the  tender  in  September,  and  claimed  the  damages 
which  he  had  sustained  from  their  non-delivery  in  time. 

"  That  he  was  now  entitled  to  recover  such  damages  as  the 
jury  might  think  he  had  sustained ;  that  they  might  find  any 
sum  short  of  the  value  of  the  goods  at  the  place  of  delivery. 

"  The  jury  found  $100  damages." 

The  defendants  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  That  the  verdict  is  founded  on  a  supposed  right  of  the  con- 
signee to  abandon  his  goods,  if  any  delay  occurs  in  the  delivery 
of  them,  which  is  contrary  to  the  law,  and  to  the  charge  of  his 
Honor. 

2.  That  if  the  verdict  be  taken  as  an  estimate  of  the  damage 
sustained  by  the  plaintiff  on  account  of  the  delay  in  the  receipt 
of  his  goods,  the  same  is  without  evidence,  as  the  jury  have 
given  one  hundred  dollars  for  the  delay  from  May  to  August,  in 
the  delivery  of  two  boxes  of  hats,  which  cost  ninety  dollars, 
and  on  which  plaintiff's  witnesses  calculated  a  probable  profit 
of  thirty  per  cent.,  and  no  more. 

Petigrew,  for  appellant. 
Mowry,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  defendants  were  by  the  contract,  which, 
as  common  carriers,  they  made  with  the  plaintiff,  bound  to  deliver 
the  goods  in  Camden  within  a  reasonable  time.  (Raphael  vs. 
Piekford,  5  Man.  and  Gran.  551.)  After  the  expiration  of  the 
reasonable  time,  without  disproof  of  negligence  on  their  part,  they 
became  answerable  for  the  wrong  of  non-delivery ;  and  if  noth- 
ing more  had  appeared,  the  measure  of  damages  would  have 
been  the  value  of  the  goods  at  the  place  where  they  should 
have  been  delivered,  together  with  any  reasonable  loss  and 
expenses  which  had  been  directly  occasioned  by  the  wrong. 
[Black  vs.  Baxendale,  1  Exch.  R.  by  Wels.,  Hurd.  and  Gord. 
410.)    But  mere  non-feasance  on  the  part  of  the  defendants, 
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without  any  wrongful  act  of  interference,  did  not  amount  to  a 
conversion.  The  goods,  even  after  great  delay  in  the  carriage 
of  them,  belonged  to  the  plaintiff.  When  they  were  tendered 
to  him,  he  should  have  accepted  them ;  and  thereby  the  ex- 
treme measure  of  damages  would  have  been  reduced,  by  deduc- 
tion therefrom  of  the  value  of  the  goods,  according  to  their 
condition  at  the  time  and  place  of  tender.  The  doctrine  of 
technical  abandonment  is  not  applicable  to  common  carriers,  as 
it  is  to  insurers,  however  plain  it  may  be,  that  often  without 
either  loss  or  conversion  of  the  goods,  carriers  may  be  liable  for 
the  whole  value,  and  sometimes  for  more. 

In  this  case,  the  defendants  do  not  complain  of  the  instruc- 
tions which  were  given  to  thft  jury,  but  of  the  amount  of  the 
verdict,  which  is  supposed  to  be  conjectural  and  excessive.  It 
would  have  been  more  satisfactory,  if  by  accepting  the  goods, 
the  plaintiff  had  enabled  himself  to  show  exactly  the  deteriora- 
tion they  had  sustained.  But  long  before  the  tender,  his  right 
of  action  had  become  complete,  and  no  subsequent  tender  or 
acceptance  could  have  discharged  it.  ( Bowman  vs.  Teall,  23 
Wend.  306.)  The  evidence  shows  that  the  goods,  if  delivered 
according  to  contract,  would,  at  the  place  of  destination,  have 
been  worth  $120;  that  the  plaintiff  had  incurred  expenses  in 
sending  for  them ;  that  by  the  detention  of  them  they  must 
have  been  greatly  injured ;  and  that,  after  being  refused  by  the 
plaintiff,  they  were  by  the  defendants  taken  back  to  the  point 
from  which  they  started.  Under  these  circumstances,  the  ver- 
dict for  $100,  if  not  exactly  right,  is  so  nearly  so,  that  no  inter- 
ference of  this  Court  would  be  justifiable. 

The  motion  is  dismissed. 

O'Neall,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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Henry  Dubignon  and  others,  vs.  John  Loud. 

Defendant,  in  Sooth-Carolina,  agreed,  March  16,  to  purchase  from  plaintiff,  in  Georgia, 
real  estate  in  Brunswick,  Georgia— the  sale  to  be  consummated  by  payment  and  con- 
veyance on  plaintiff's  arrival  at  Brnnswiek,  which  he  expected  would  be  in  a  short 
time.  March  29,  defendant  wrote  to  plaintiff  that  his  eon  would  call  on  him  with  the 
money  in  about  a  week  from  the  receipt  of  the  letter,  and  that  he,  defendant,  would, 
if  able,  call  with  his  son.  May  12,  defendant  wrote  to  plaintiff  that  he  felt  "com- 
pelled to  decline  the  consummation  of  the  purchase,"  and  that)  if  his  reasons,  stated, 
were  not  satisfactory,  he  "  would  be  willing  to  pay  a  reasonable  amount  in  conse- 
quence." A  witness  testified,  that  after  defendant's  letter  of  May  12,  he  called  on  him 
in  South-Carolina,  by  authority  of  plaintiff,  and  "  told  him,  plaintiff  was  ready  at  any 
moment  to  make  titles ;  defendant  said,  he  could  not  take  the  property."  The  Circuit 
Judge  non-suited  the  plaintiff,  holding,  that  nothing  had  been  shown  to  excuse  the 
plaintiff  from  the  necessity  of  a  tender  of  titles.  On  appeal, 
Held,  that  the  evidence  should  have  been  submitted  to  the  jury  to  inquire,  Whether  the 

l  conduct  of  the  defendant  had  not  rendered  the  actual  tender  of  conveyance  a  nu$a- 

I  tory  act. 

Held,  further,  that  it  would  seem  fit  to  inquire,  Whether  Brunswick  was  not  the  place 
stipulated  for  the  performance  of  all  that  was  to  be  done,  on  either  side ;  and  if  so, 
Whether  the  failure  of  defendant  to  attend  there,  in  person  or  by  representative,  with 
the  avowal  of  a  definitive  resolution  to  repudiate  the  contract,  should  not  amount  to  a 
complete  discharge  of  the  plaintiff  from  the  vain  act  of  holding  up,  in  view  of  no  one, 
a  deed  of  conveyance. 

i 

Before  O'Neall,  J.,  at  Charleston,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
I  "  This  was  an  action  of  assumpsit  to  recover  damages  on  a 

i  contract  for  the  sale  of  a  tract  of  land  and  mill,  and  its  appur- 

tenances.   The  facts  of  the  case  arB  stated  in  5  Rich.  254,  with 
die  exception  of  the  proof  which  I  will  now  state. 

"  Five  letters  of  the  defendant  were  given  in  evidence.  The 
first,  14th  February,  1849,  proposes  to  buy ;  second,  27th  Feb- 
ruary, states,  that  he  had  heard  it  could  be  bought  for  $2,000, 
which  sum  he  would  give,  payable  in  a  mode  therein  stated. 

"The  third,  16th  March,  acknowledges  his  receipt  of  the 
plaintiff  Dubignon's  letter  of  the  9th,  accepting  his  proposal. 
"  The  fourth,  29th  March,  states,  he  will  send  the  money  for 
i  the  eash  payment  by  his  son,  who  will  call  on  Dubignon.    The 

13 
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fifth,  12th  May,  states,  that  from  his  son's  statement  about  the 
property,  he  declines  the  purchase,  (a.) 

(a)  The  following  are  copies  of  the  letters  referred  to : 

Charleston,  Fib.  14, 1849. 

Sir :  I  understand  you,  with  other  gentlemen,  are  the  owners  of  the  steam-saw  mill  in 
Brunswick ;  having  had  considerable  conversation  with  Mr.  Parker  on  the  subject,  but 
not  agreeing  on  the  terms  upon  which  he  would  furnish  me  lumber — he  to  take  charge 
of  the  mill,  Ac.,  and  also,  he  having  written  to  me,  advising  me  of  his  having  given 
np  the  property  to  the  former  owners,  has  induced  me  to  write  to  yon,  to  ascertain  the 
jpwtst  prioe  and  best  terms  for  mill  property,  and  all  the  lumber,  Ac,  on  hand. 

An  answer  addressed  to  John  Loud,  Charleston,  S.  C,  by  return  of  mail,  will  receive 
attention  from 

Yours,  respectfully,  John  Loud. 

Mr.  Dubignon,  Steam-Saw  Mill,  Brunswick,  Oa. 

Charleston,  Feb.  27, 1849. 
Henry  Dubignon,  Bso. 

Sir :  Tour  favor  of  the  21st  instant  was  only  received  Saturday  night.  In  reply,  I 
would  state,  that  within  a  few  days,  I  had  learned,  the  mill  property  could  be  purchased 
for  two  thousand  dollars. 

As  the  mill  will  require  considerable  repair,  and  the  lumber  which  I  was  to  have  had 
in  the  proposed  arrangement  with  Mr.  Parker  is  sold,  I  will  give  $2,000  for  it— payable 
600  cash,  and  balance  in  six,  twelve  and  eighteen  months,  secured  by  mortgage  of  pro- 
perty. 

An  answer  by  return  mail  will  oblige 

Tours,  respectfully,  John  Loud. 

Charleston,  March  16, 1849. 
H.  Dubionon,  Esq. 

Sir :  Tour  favor  of  the  9th  was  received  by  last  mail  from  your  place,  aooepting  my 
offer  for  the  mill  property.  At  the  time  of  receiving  it,  I  was  engaged  loading  some 
vessels  with  lumber  and  timber ;  one  has  sailed — another  is  expected  to  finish  on  Mon- 
day, and  another  about  Monday  week.  Immediately  thereafter— that  is,  by  first  boat 
for  your  place  afterwards,  I  calculate  to  be  with  you,  (unless  one  of  my  sons  should  arrive 
earlier,  and  pass  through  your  place  on  his  way  to  the  St  Johns.  He  is  now  in  Wil- 
mington, on  his  passage  from  Washington  City.)  The  lumber  we  are  shipping  is 
for  Gov't,  and  will  not  admit  of  delay  in  forwarding  it.  Upon  my  arrival  in  Brunswick, 
we  will  consummate  the  sale  by  the  payment  and  conveyance,  Ac. 

Respectfully  yours,  John  Loub. 

P.  S.— I  understand  the  mill  requires  new  belting;  perhaps  yon  could  tell  me  the 
length  and  width  required,  and  whether  its  location  (that  is,  the  main  belt)  is  near  the 
boilers,  so  as  to  be  warm,  as  otherwise  gutta  peroha  would  not  answer.  I  might,  per- 
haps, get  your  answer  in  time. 

Charleston,  March  29,  '49. 
Dear  Sir :  I  had  fully  contemplated  leaving  this  city  in  the  morning,  in  order  to  go 
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"By  the  proof  of  Mabry  and  Davis,  the  property  depreciated 
after  the  defendant's  proposal  to  buy.  The  plaintiffs  sold  it 
finally  for  $1,200. 

"  Mr.  Ingraham  proved  that  he  saw  the  defendant  in  '49,  after 
he  had  refused  to  comply  with  his  contract,  at  the  American 
Hotel,  Charleston.  He  told  him  Dubignon  was  ready  at  any 
moment  to  make  titles.     Defendant  said  he  could  not  take  the 

South  to  see  yon,  for  which  purpose,  though  the  vessel  we  are  loading  has  not  yet  fin- 
ished, I  had  made  all  the  arrangements  necessary.  Bat  this  morning,  I  received  a  letter 
from  my  family  in  Philadelphia,  stating  the  illness  of  Mrs.  L.,  so  much  so,  that  she  was 
not  able  to  write — having  an  attack  of  the  varioloid,  and  that  they  would  telegraph  me, 
if  necessary.  As  her  health  is  otherwise  very  delicate,  I  dare  not  with  any  propriety 
leave  the  city  for  some  days,  lest  necessity  should  compel  me  to  go  North  instead  of 
South.  My  elder  son  went  by  last  boat  to  see  his  little  boy  at  his  grand-father,  Capt. 
Sadler,  on  the  St.  Johns.  By  a  friend  going  there  in  the  morning,  I  shall  send  the 
money  to  him  for  the  purpose  of  his  calling  on  you,  which  will  be  on  his  return,  in  about 
a  week  after  you  receive  this.  If  able,  I  shall  leave  on  Monday  for  the  St.  Johns,  and 
return  with  him  to  your  place. 

Regretting  alike  my  disappointment  and  the  cause ;  but  hoping  before  many  days  to 
see  you,  in  haste, 

I  remain,  yours,  very  respeotfully,  John  Loud. 

Hxnry  Dubignon,  Eso> 

Chablbston  ,  May  12, 1849. 
Hbnby  Dubignon,  Esq. 

Dear  Sir :  By  a  letter  from  my  son,  in  which  he  describes  particularly  the  condition  of 
the  steam-mill  in  Brunswick,  with  the  estimate  of  the  expense  attendant  for  repairs, 
which,  in  condition  and  extent  so  far  overruns  any  supposed  amount  which  I  had  pre- 
viously calculated  upon,  that  I  feel  oompelled  to  decline  the  consummation  of  the  pur- 
chase, which,  I  can  assure  you,  is  with  no  little  mortification  and  regret  There  were  many 
points  about  it  which  made  it  one,  as  I  supposed,  capable,  by  a  reasonable  outlay,  of 
accomplishing  all  I  expected  or  wished — but  these  outlays,  being  so  heavy,  and  the  mill 
not  being  in  operation,  showing  its  dilapidated  condition,  affords,  I  trust,  even  in  your 
estimation,  a  reasonable  cause  for  the  course  now  pursued.  Should  the  owners  a  rain  run 
the  mill  within  a  reasonable  time,  I  would  agree  to  take  one  or  two  cargoes  of  narrow 
one-inch  flooring  boards,  or  one  of  1-4  clear  wide  boards,  free  of  knots  or  sap.  If  your 
price  for  the  same  is  what  Mr.  Parker  mentioned,  viz :  $9  or  $10  per  m  ;  the  former  it 
should  be. 

If  the  disappointment  in  my  declining  to  consummate,  and  the  reasons  offered,  <fcc.,  is 
not  satisfactory,  I  would  be  willing  to  pay  a  reasonable  amount  in  consequence — but 
from  what  I  understand  your  character  to  be,  you  would  not  wish  any  one  to  enter  into 
any  arrangement  which  would  ensure  to  him  certain  loss.    An  early  answer  will  oblige 
Tours  respectfully,  John  Loud. 

P.  S.— I  should  have  written  earlier,  but  have  been  extremely  unwell. 
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property.  The  witness  acted  by  the  authority  of  Dubignon 
alone.  He  had  no  titles  in  his  possession,  and  tendered  none. 
The  plaintiffs  here  closed  their  case. 

"  A  motion  by  the  defendant  for  a  non-suit  was  sustained. 

"  In  this  case,  when  before  the  Court  at  its  last  term,  it  was 
said  in  the  conclusion  of  Judge  Frost's  opinion — 'It  follows 
from  this  view  of  the  subject,  that  the  plaintiffs  cannot  maintain 
any  action  against  the  defendant  for  non-performance  of  his  con- 
tract, without  proving  on  their  part  performance,  or  that  they 
were  excused  from  such  tender  by  the  conduct  of  the  defendant, 
and  it  could  make  no  difference  whether  the  action  was  brought 
for  the  purchase  money  or  for  damages,1  (5  Rich.  255.)  I  thought 
nothing  had  now  been  shown  to  excuse  the  plaintiffs  from  the 
necessity  of  a  tender  of  titles." 

The  plaintiffs  appealed,  and  now  moved  this  Court  that  the 
non-suit  be  set  aside,  on  the  ground  : 

That  the  letters  of  defendant,  and  the  testimony  of  Mr.  In- 
graham,  should  have  been  allowed  to  go  to  the  jury  as  evidence 
that  a  tender  of  titles  was  dispensed  with  by  the  defendant ; 
and  that  a  tender,  under  the  circumstances,  would  have  been  a 
nugatory  act. 

Porter,  for  appellants. 

Pressley,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  When  this  case  was  before  this  Court,  upon  a 
former  occasion,  (vide  5  Rich.  251,)  the  question  now  presented 
was  not  adjudged ;  nor  was  the  evidence  upon  which  it  arises 
before  the  jury,  on 'the  first  trial.  It  was  said,  in  the  opinion 
pronounced,  as  follows:  "This  instruction  dispensed  with  the  in- 
quiry whether  the  defendant  had  waived  the  tender  of  a  title-deed 
and  discharged  the  plaintiffs  from  making  it ;  and  so,  that  issue, 
with  the  evidence  pertinent  to  it,  was  not  submitted  to  the  jury." 
Upon  this  inquiry,  however,  the  case  turned,  on  the  recent  trial 
(indeed,  to  test  this  very  question  it  was  remanded,)  and  a  non- 
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suit  was  ordered,  because,  it  was  ruled,  as  matter  of  law,  that 
what  the  defendant  had  said  and  done  could  not  be  construed 
into  a  waiver  or  discharge  of  the  performance  of  that  condition, 
to  which  the  judgment  of  this  Court,  in  the  former  appeal,  held 
the  parties  (plaintiffs)  obligated. 

We  must  first  resort  to  a  condensed  abstract  of  the  facts 
which  raise  our  present  question. 

The  correspondence  leading  to  the  agreement  to  purchase  the 
steam  saw  mill  by  defendant,  was  opened,  on  his  part,  the  14th 
February,  1819,  with  Dubignon,  as  owner,  "  with  other  gentle- 
men," "  of  a  steam  saw  mill  in  Brunswick"  (Georgia).  Loud, 
therefore,  treated,  from  the  first,  and  throughout,  with  Dubig- 
non, for  the  purchase  of  the  property,  and  had  no  right  to  dis- 
card anything  he  did,  or  offered  to  do,  towards  the  consumma- 
tion of  the  transaction,  upon  the  footing  that  there  were  other 
joint  owners  or  cotenants. 

Of  course,  it  is  not  meant  to  be  intimated  that  Loud  was 
bound  to  accept  an  insufficient  conveyance  of  title,  or  that  he 
may  not  avail  himself  of  proof  on  that  subject,  from  whomso- 
ever it  may  be  proper  it  should  come.  We  stop  not  to  discuss 
or  inquire  whether  the  plaintiffs  must  show,  on  trial,  a  good 
title,  or  a  perfect  title,  in  law  alone,  or  in  law  and  equity  (vide 
Law  vs.  House,  2  Hill,  268),  or  whether  evidence  on  that  point 
must  come  from  the  defence  (vide  Breithaupt  vs.  Thurmond, 
3  Rich.  220) ;  or  whether  that  question  will  enter  into  the  case 
at  all.  What  is  now  said,  is  intended  to  refer  to  the  fact  re- 
ported, that  Ingraham  assumed  to  speak  in  the  name  of  Dubig- 
non, alone,  when  he  announced,  that  the  latter  was  ready  at 
any  moment  to  make  titles.  So  far  as  that  fact  enters  into  the 
question  at  all,  it  should  not  be  judicially  resolved  to  mean,  that 
a  conveyance  by  Dubignon,  alone,  was  intended  by  him,  or  by 
Ingraham,  while  others  had  also  an  estate  in  the  subject  mat- 
ter ;  or  that  Loud  was  so  impressed ;  and  especially  so,  since  it 
does  not  appear  that  he  took  any  such  ground  of  objection. 

The  agreement  was  consummated,  as  appears  by  the  letter 
of  Loud,  of  date  March  16,  1849,  in  which  he  refers  to  a  time 
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(not  fixed  with  specific  exactness  as  to  the  day)  when  he  ex- 
pected—iC  calculated,"  he  says — to  visit  the  vendor,  unless 
one  of  his  sons  should  do  so  earlier ;  and  adds,  "  upon  my  arri- 
val in  Brunswick,  we  will  consummate  the  sale  by  payment  and 
conveyance,  <fcc."  Part  of  the  purchase  money  was  to  be  paid 
in  cash,  the  remainder  to  be  secured  by  notes.  By  letter  of 
29th  March,  Loud  informed  Dubignon  that  his  son  had  pro- 
ceeded to  the  St.  John's  by  the  last  preceding  boat,  and  that  on 
the  next  morning  (March  30)  he  would  send  the  money  to  his 
son,  with  a  view  to  his  calling  on  Dubignon,  in  about  a  week 
after  receipt  of  the  letter,  and  added,  "  If  able,  I  shall  leave,  on 
Monday,  for  the  St.  John's,  and  return  with  him  to  your  place." 
In  the  letter  of  the  12th  May.  1849,  Loud  advised  Dubignon 
that  on  account  of  an  unexpected  weight  of  expense  for  repairs, 
he  felt  "compelled  to  decline  the  consummation  of  the  purchase," 
and  if  the  reasons  did  not  appear  to  excuse  him,  he  would  be 
willing  to  pay  a  reasonable  amount  in  consequence. 

Such  are  the  facts  that  make  the  case  at  present.  No  doubt 
has  been  expressed  that  if  a  deed  of  conveyance  not  liable  to 
just  objection,  had  been  tendered,  here  in  Charleston,  the  right 
of  the  plaintiffs  to  go  to  the  jury  would  have  become  unques- 
tionable. Our  point  is,  Did  that  omission,  under  the  circum- 
stances, exclude  the  plaintiffs,  by  intendment  of  law,  from  going 
before  the  jury,  upon  the  rule  that  in  case  of  mutual,  depend- 
ent, concurrent  conditions,  a  willingness  and  readiness  to  per- 
form, and  a  prevention  thereof  by  the  defendant's  wrong,  shall 
work  a  dispensation,  and  be  equivalent  to  the  performance  of  a 
condition  precedent? 

A  vendor  cannot  maintain  an  action  for  the  purchase-money, 
nor  (as  we  have  determined  in  this  case)  for  damages,  when  his 
part  of  the  agreement,  unexecuted,  is  precedent,  or  concurrent, 
without  an  actual  performance,  on  his  part,  or  tender  and  refu- 
sal—without executing  and  offering  a  conveyance,  where  that 
is  his  duty,  unless  the  purchaser  has  discharged  him  from  so 
doing.  Sugden  on  Vendors,  261 ;  Jones  vs.  Barkley,  Doug. 
684  ;  Philips  vs.  Fielding,  2  H.  Black.  123 ;  and  a  vast  many 
cases  might  be  cited  in  addition. 
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The  difficult  question  is,  What  shall  be  held  to  work  a  dis- 
charge, or  release  from  the  performance  of  a  covenant?  It 
would  be  dangerous — it  would  not  be  practicable — to  lay  down 
a  rule  which  should  have  the  virtue  of  a  legal  measure  or  stand- 
ard. Much  technical  difficulty  was  thrown  around  cases  which 
involved  mutual  and  independent  covenants,  and  strictness  ex- 
acted of  tender  by  the  party  who  demanded  performance  by 
the  other.  It  has  been  often  remembered  that  a  covenant  under 
seal  could  not  be  released  or  discharged  by  parol,  and  hence 
some  act  in  pais  was  required.  This  proposition  was  intro- 
duced in  the  case  of  Law  vs.  House,  3  Hill,  268.  But  Lord 
Mansfield  broke  ground,  in  Jones  vs.  Barkley,  towards  the  ob- 
ject of  placing  the  issue  upon  the  truth  and  common  sense  of 
the  case,  of  guiding  the  inquiry  of  the  Court  and  the  jury  by 
principles  which  accord  with  the  real  intention  of  the  parties, 
and  a  just  interpretation  of  their  acts.  He  said,  *'  The  party 
must  show  he  was  ready ;  but  if  the  other  stops  him  on  the 
ground  of  an  intention  not  to  perform  his  part,  it  is  not  neces- 
sary for  the  first  to  go  further,  and  do  a  nugatory  act."  This 
has  been  followed  by  cases  of  the  like  import  in  England  and 
America:  vide  Rawson  vs.  Johnson,  1  East,  203;  Kemble  vs. 
Mills,  39  Eng.  C.  L.  R.  640;  Pinkus  vs.  Hamaker,  11  Serg. 
and  R.  200 ;  Hampton  vs.  Speckenagle,  9  Serg.  &  R.  212;  and 
various  cases  in  Meeson  &  Welsby's  Reports  show,  that  it  is 
held  sufficient,  upon  demurrer,  to  allege  a  readiness  and  will- 
ingness to  perform,  but  that  the  defendant  refused  to  perform 
his  part,  and  that  readiness  and  willingness  imported  ability  to 
do  it.  {Hoc  est  paratus  verificare.)  De  Medina  vs.  Norman, 
9  Mees.  &  W.  820 ;  Poole  vs.  Hill,  6  ib.  835,  and  cases  there 
cited  in  note  by  American  Editor. 

In  Jones  vs.  Barkley  it  was  held  nugatory  to  execute  the  as- 
signment and  release  in  question,  for  the  other  party  had  abso- 
lutely refused  to  comply  with  his  undertaking.  Surely  it  may 
be  as  vain  and  nugatory,  by  reason  of  the  conduct  of  a  recus- 
ant, to  observe  the  idle  ceremony  of  tendering  a  paper  or  parch- 
ment, as  to  make  any  other  description  of  tender.    Looking  at 
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the  matter  through  the  medium  of  any  principle,  it  would  seem 
to  concern  only  the  force  of  evidence,  since  a  tender,  in  many 
cases,  and  the  present  appears  to  be  one,  would  only  demon- 
strate the  more  clearly  that  the  defendant  refused  to  perform  his 
part,  from  which  (at  any  rate  in  a  case  not  affected  by  agree- 
ment under  seal)  a  dispensation  or  discharge  is  matter  of  infer- 
ence. Perhaps  a  mere  refusal  to  comply  before  the  time  ap- 
pointed, where  one  is  fixed,  should  not  imply  so  much,  as  one 
might  revoke  his  resolution  meantime ;  while  under  other  cir- 
cumstances it  might  imply  a  waiver,  most  strongly,  and  dis- 
pense with  the  duty  of  the  adversary  to  attend  at  the  time  and 
place,  as  in  the  case  cited  from  9  Serg.  6c  R.  212,  Hampton  vs. 
Speckenagle.  We  think  a  jury  may  properly  inquire  into  the 
element  suggested  by  Lord  Mansfield,  to  wit :  whether  the  con- 
duct of  a  defendant  had  rendered  the  actual  tender  of  convey- 
ance a  nugatory  act. 

It  would,  moreover,  seem  fit  to  inquire  in  this  case  whether 
Brunswick  was  not  the  place  stipulated  for  the  performance  of 
all  that  was  to  be  done,  on  either  side ;  and  if  so,  whether  the 
failure  of  the  defendant  to  attend  there,  in  person  or  by  repre- 
sentative, with  the  avowal  of  a  definitive  resolution  to  repudi- 
ate the  contract,  should  not  amount  to  a  complete  discharge  of 
the  plaintiffs  from  the  vain  act  of  holding  up  in  view  of  no  body 
a  deed  of  conveyance.  If  it  should  appear,  as  argued,  that  the 
defendant  had  an  agent  at  the  place  and  at  the  timef  it  would  be 
a  fact  for  him  to  be  weighed  in  the  scale.  That  he  should  tender 
here  in  consideration  that  he  sues  here,  is  not  a  logical  or  legal 
deduction  from  a  stipulation  to  tender  there.  It  is  clear  enough, 
that  where  a  party  entitled  to  a  tender  of  money,  or  other  thing, 
is  out  of  the  realm,  with  no  known  agent  left  in  his  stead,  he 
should  suffer  the  consequences;  and  the  doctrine  was  practically 
enforced  in  our  own  case  of  Fannen  vs.  Beauford,  1  Bay,  235. 

We  have  striven  to  show,  only,  that  the  question  of  waiver 
or  discharge,  by  the  defendant,  of  what  the  plaintiffs  should 
otherwise  have  done,  is  one  that,  from  the  facts  of  this  case, 
cannot  be  resolved,  as  a  conclusion  of  law,  against  the  plain- 
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tills ;  and  as  there  appears  to  have  been  error  in  taking  the  same 
from  the  jury  by  non-suit  ordered,  the  motion  to  set  it  aside  is 
granted. 

Wardlaw,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 

Motion  granted. 


F.$*J.  Bradford  vs.  The  South- Carolina  Railroad  Company. 
Others  vs.  The  Same. 

In  1849,  the  South-Carolina,  Georgia,  and  W.  &  A.  Railroad  Companies,  entered  into  a 
joint  arrangement  to  carry  ootton  through  from  Chattanooga  to  Charleston  at  65  cents 
per  100  lbe.  The  South-Carolina  Company  published  a  notice,  stating  the  arrange- 
ment, requesting  shippers  to  take  duplicate  receipts,  and  forward  one  by  mail  to  their 
agent  at  Hamburg,  "  in  order  to  fix  responsibility  on  this  Company.  With  these  pre- 
cautions, the  business  can  and  will  be  transacted  mutually  satisfactory  to  all  con- 
cerned. The  Roads  pledge  themselves  to  give  all  practicable  despatch  to  ootton  en- 
trusted to  them  for  transportation."  The  action  was  to  recover  for  damage  to  cotton 
shipped  under  the  arrangement  The  damage  occurred  before  the  cotton  reached  the 
road  of  the  South-Carolina  Company,  the  defendants.  Duplicate  receipts  had  been 
taken  and  forwarded  to  the  agent  of  the  defendants  according  to  the  terms  of  the 
notice : — 

Held,  that  the  three  Companies  were  joint  contractors,  and  that  the  South-Carolina 
Company  were  liable  for  the  damage  which  occurred  in  the  transportation  before  the 
ootton  reached  their  road. 

The  question,  Whether  the  contract  was  joint,  depending  not  only  upon  the  construction 
of  several  written  instruments,  but  also  upon  oral  evidence,  held,  that  the  Circuit 
Judge  was  right  in  submitting  that  question  to  the  jury. 

Before  O'Nkall,  J.,  at  Charleston,  Spring  Term,  1863. 

This  was  an  action  against  the  South-Carolina  Railroad 
Company  for  damage  to  cotton  in  its  transportation  to  Charles- 
ton by  the  Atlantic  and  Western,  the  Georgia,  and  the  South- 
Carolina  Roads. 

The  declaration  consists  of  forty-three  counts  on  forty-seven 
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special  receipts.  The  forty-second  count  charges  the  South- 
Carolina  Railroad  Company,  the  Georgia  Railroad  and  Bank- 
ing Company,  and  the  State  of  Georgia,  as  joint  carriers  for  the 
transportation  of  cotton  from  Chattanooga  in  Tennessee  to 
Charleston,  (of  whom  the  last  two  mentioned  are  absent,)  and 
that  on  divers  days,  between  the  26th  day  of  November,  1849, 
and  the  6th  day  of  June,  1850,  they  received  of  the  plaintiffs, 
2,902  bales  of  cotton  to  be  carried  for  hire  from  Chattanooga  to 
Charleston.  All  the  other  counts  charge  that  the  South-Caro- 
lina Railroad  Company,  the  Georgia  Railroad  and  Banking 
Company,  and  the  State  of  Georgia,  were  partners ;  and  as 
partners,  undertook  to  carry  the  same  cotton.  The  forty-third 
count  alleges  a  breach  by  negligence  resulting  in  damage  by 
delay  :  all  the  other  counts  conclude  with  charging  negligence 
resulting  in  great  damage  by  wet  and  injury  to  the  cotton. 

The  receipts  given  in  evidence  do  not  vary  in  substance  from 
the  following : 

Transportation  Department, 
W.  &  A.  R.  R.,  Chattanooga  Depot. 

Received  of  J.  S.  Brooks  <fc  Co.,  in  good  order  and  condition, 
the  following  lots  of  cotton  (describing  them)  marked  as  below, 
for  shipment,  in  all,  333  bales ;  all  consigned  to  F.  &  J.  B. 
Bradford,  Charleston.  William  W.  Bishop,  Agent. 

In  some  receipts,  the  words,  "  in  good  order,"  are  omitted ; 
others  express  that  the  freight  is  payable  in  Charleston ;  they 
were  all  signed  by  Bishop,  or  other  agents  of  the  Western  and 
Atlantic  Railroad  belonging  to  the  State  of  Georgia,  which  is 
managed  by  public  agents  of  the  State. 

The  plaintiffs,  to  prove  the  South-Carolina  Railroad  Compa- 
ny liable  on  the  contracts  for  transportation,  examined 

William  H.  Bartless,  the  Secretary  of  the  Company  in  1849, 
who  proved  that  there  was  a  joint  arrangement  between  the 
Company  here,  and  the  Georgia  Roads,  to  carry  cotton  through 
at  sixty-five  cents  per  100  lbs.  That  the  arrangement  was  car- 
ried into  effect,  and  the  freight  paid  here.  He  proved  the  pub- 
lication in  a  Western  paper  of  a  notice  signed  by  him  as  Secre- 
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tary  of  the  South-Carolina  Railroad  Company,  by  which  it  was 
held  out,  that  a  ticket  could  be  obtained  at  Chattanooga  to  pass 
cotton  from  Chattanooga  to  Charleston  at  65  cents  per  100  lbs., 
and  that  shippers,  to  secure  the  benefit  of  such  ticket,  should 
take  duplicate  receipts,  and  forward  one  of  them  to  the  Com* 
pany  at  Hamburg. (a)  The  greater  part  of  the  receipts  are  dated 
at  Chattanooga,  the  rest  at  Dalton  (an  intermediate  point) ;  and 
all  are  signed  by  the  authorized  agent  of  the  Western  and  At- 
lantic Road. 

H.  F.  Baker  and  T.  D.  Wagner— Made  a  survey,  which 
they  verified,  aud  proved  the  damage.  The  cotton  was  at  the 
depot  in  Charleston.  The  damage  was  not  recent; — the  trip 
from  Augusta,  where  the  defendants  receive  it,  to  Charleston, 
occupies  not  more  than  twenty-fouf  hours. 

D.  S.  Williams  proved  the  damaged  state  of  the  cotton,  and 
the  great  delay  between  the  date  of  the  receipts,  and  the  deliv- 
ery in  Charleston. 

On  the  part  of  the  defendants — 

Mr.  W.  Beauclerc,  Cotton  clerk  in  the  service  of  the  Georgia 
Railroad  at  Augusta.— He  saw  the  cotton ;  it  came  from  Chat- 
tanooga  in  a  wretched  state.  The  Georgia  Railroad  passed  it 
over  to  the  South-Carolina  Railroad.  W.  H.  Oakman,  for  the 
South-Carolina  Company,  received  the  cotton  in  Augusta ;  he 
gave  no  receipt.  When  it  got  to  Hamburg,  Adams  signed  re- 
ceipts for  the  South-Carolina  Company.  The  Georgia  Railroad 
gave  no  receipts  to  the  Atlantic  and  Western  Railroad.  The 
cotton-yard  where  this  cotton  was  piled  in  Augusta,  was  very 
wet ;  some  lay  on  the  ground  without  skids,  others  on  the  plat- 
form ;  this  was  in  1849-50 ;  the  practice  has  been  changed 
since.  The  cotton  was  carried  off  by  the  South- Carolina  Road 
as  fast  as  they  could.  It  lay  in  the  wet  some  time,  but  not 
long  enough  to  be  damaged. 

W.  H.  Oakman,  the  agent  of  the  South-Carolina  Railroad 
Company,  confirmed  this  statement. 

(a)  See  copy  advertisement  in  opinion  of  Withies,  J.,  in  Court  of  Appeal*. 
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D.  S.  Adams,  the  agent  of  the  South-Carolina  Railroad  in 
Hamburg,  proved  that  the  cotton  came  to  him  damaged.  It 
was  received  in  bad  order,  and  so  noted  in  the  receipts  and 
freight-lists.  The  freight-lists,  which  were  produced,  showed 
the  same  thing. 

John  Burke,  clerk  of  the  defendants  in  Charleston,  proved, 
that  the  cotton  came  damaged;  and  this  appeared  in  the  freight- 
list.  This  witness  was  also  examined  to  prove  that  the  bills 
for  freight  were  made  out  in  the  name  of  the  South-Carolina 
Company,  and  received  by  them.  That  they  paid  for  missing 
cotton,  called  "  short  delivery."  But  the  Companies  were  not 
liable  to  one  another  for  profits  or  losses.  A  through  ticket  is 
an  accommodation.  The  South-Carolina  Company  pay  the 
freight  on  merchandize  from  the  North,  and  add  it  to  the  ex- 
pense-bill. Expense-bills  for  cotton  from  the  West,  are  some- 
times sent  by  the  other  Companies  after  delivery  of  cotton,  and 
charged  to  the  South-Carolina  Company.  When  expense-bills 
are  not  collected,  they  are  returned  to  the  party  from  whom  they 
came,  and  the  Company  credited. 

Whether  the  cotton  was  damaged  before  the  responsibility  of 
the  Western  and  Atlantic  Road  commenced,  formed  the  subject 
of  a  mass  of  testimony,  which  it  is  deemed  unnecessary  to  re- 
port. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  These  actions  were  brought  on  Railroad  receipts  of  cotton 
to  be  carried  from  Chattanooga  by  the  way  of  the  Western  and 
Atlantic,  Georgia  and  South-Carolina  Railroads,  to  Charleston. 
The  defendant  was  sued,  first,  as  one  of  three  partners  ; — the 
other  two,  the  Georgia  Railroad,  and  the  Western  and  Atlantic 
Railroad,  not  being  within  the  State ;  second,  as  one  of  three 
joint  contractors ; — the  other  two,  the  same  parties,  being  with- 
out the  State. 

"  It  appeared,  by  the  testimony  of  Mr.  Bartless,  former  Sec- 
retary of  the  South-Carolina  Railroad  Company,  that  there  was 
an  arrangement  between  the  South-Carolina  Railroad  Company, 
and  the  Georgia  Railroad  Company,  and  the  Western  and  At- 


APPEALS  AT  LAW. 


GhwlMton,  Janouyv  1864. 


lantic  Railroad  Company,  whereby  cotton  was  to  be  carried 
from  Chattanooga  to  Charleston  for  66  cents  per  hundred 
weight.  The  freight  was  paid  in  Charleston.  An  advertise- 
ment was  published  by  the  South-Carolina  Railroad  in  a  news- 
paper in  North  Alabama,  stating  this  arrangement,  and  cau- 
tioning persons  sending  cotton,  that  the  South-Carolina  Railroad 
would  not  be  liable,  unless  a  duplicate  receipt  for  the  cotton 
sent  from  Chattanooga,  was  sent  to  their  agent  at  Hamburg. 

"  This  arrangement  was  entered  into  in  1849,  and  applied  to 
the  business  done  after  the  opening  of  the  Western  and  Atlantic 
Road  to  Chattanooga,  in  December,  1849. 

"  In  Bradford's  case,  which  was  alone  tried,  (all  the  others 
taking  verdicts  in  conformity  to  the  result  of  that  case,)  there 
were  forty-seven  receipts  in  evidence,  given  by  the  agent  of  the 
Western  and  Atlantic  Railroad  Company  at  Chattanooga,  thirty 
of  which  stated  the  cotton  to  be  iu  good  order,  sixteen  were  si- 
lent, and  one  stated  the  cotton  to  be  wet.  Duplicates  of  the  re- 
ceipts were  properly  forwarded  to  the  agent  at  Hamburg. 

"  The  proof  was  clear  that  a  great  deal  of  the  cotton  was 
badly  damaged,  when  it  reached  Charleston,  from  being  wet 
It  was  equally  clear,  that  this  damage  did  not  occur  on  either 
the  South-Carolina  Railroad  or  the  Georgia  Railroad. 

"  It  was  alleged,  that  it,  occurred  after  the  cotton  came  into 
the  possession  of  the  Western  and  Atlantic  Railroad. 

"The  proof  was,  that  the  fall,  winter  and  spring  of  ^-'SO, 
were  extremely  wet ;  that  the  cotton  came  up  the  Tennessee 
river  in  boats,  and  was  much  exposed  to  mud  and  wet  at  the 
landing ;  and  also,  while  it  was  at  the  depot  at  Chattanooga, 
but  before  it  was  placed  on  the  platform,  when  the  liability  of 
the  Western  and  Atlantic  Railroad  Company  commenced,  and 
also  on  the  trains  to  Dalton  after  the  Western  and  Atlantic 
Company  received  it. 

"  It  can  be  hardly  necessary  to  state  the  proof  on  this  ques- 
tion, as  I  presume  the  Court  will  not  venture  to  examine  the 
verdict  of  the  jury  in  reference  to  a  much  contested  and  doubt- 
ful fact.    If,  however,  the  counsel  desire  it,  they  can  bring  up 
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the  depositions  of  the  witnesses,  and  my  notes  will  be  at  trial 
in  the  Court  of  Appeals. 

"  The  jury  were  told  that  their  attention  most  be  directed  to 
five  points : 

11 1.  Were  the  South-Carolina  Railroad  Company,  the  Geor- 
gia Railroad  Company,  and  the  Western  and  Atlantic  Railroad 
Company,  partners  ?  I  instructed  them,  that  they  were  neither 
general  nor  special  partners. 

"  2.  Were  they  joint-contractors  for  the  carriage  and  delivery 
of  the  cotton  ?  This,  I  thought,  depended  so  much  on  the 
proof,  that  I  left  it  to  the  jury,  expressing  to  them,  however,  a 
pretty  plain  opinion  that  I  thought  there  was  hardly  sufficient 
proof  to  fix  a  joint  liability. 

"  3.  The  effect  of  the  receipts  in  good  order.  They  were  told 
that  such  receipts  cast  upon  the  Company  giving  them,  the 
burden  of  the  proof  to  show  that  the  cotton  was  not  in  good 
order  when  it  was  received. 

"  4.  When  the  receipts  were  silent,  the  same  liability  resulted 
from  receiving  the  cotton,  and  not  stating  that  it  was  in  bad  or- 
der. If,  however,  the  terms  '  in  good  ordeF  were  in  the  printed 
receipt,  and  were  struck  out,  as  was  the  case  in  some,  it  might 
be  equivalent  to  a  receipt  in  bad  order. 

"  5.  The  question,  when  the  cotton  was  injured,  whether  in 
the  possession  of  the  Western  and  Atlantic  Railroad  Company, 
or  before  it  came  into  their  possession,  was  left  to  the  jury. 

11  They  found  for  the  plaintiffs,  in  all  the  cases,  the  damages 
claimed." 

The  defendants  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds  : 

1.  That  the  defendants  are  no  parties  to  the  contracts  on 
which  the  plaintiffs  declare,  and  the  jury  were  not  authorized 
to  find  that  the  defendants  were  either  partners,  or  joint-con- 
tractors, or  in  any  way  liable  on  the  contracts  of  affreightment 
or  railroad  receipts,  on  which  the  plaintiffs  declare. 

2.  That  the  cotton  was  damaged  before  it  was  received  by 
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the  Western  and  Atlantic  Railroad:  the  plaintiffs  were  not  enti- 
tled to  a  verdict  even  against  them. 

3.  That  the  defendants  delivered  the  cotton  of  plaintiffs  in 
the  same  condition  in  which  they  received  it,  and  the  plaintiffs 
showed  no  cause  of  action  against  them. 

4  That  it  should  not  have  been  left  to  the  jury  to  construe 
the  contracts  of  affreightment,  or  railroad  receipts,  declared  on 
by  plaintiffs,  as  constituting,  in  connection  with  other  circum- 
stances, joint  undertakings  by  the  defendants  with  the  Western 
and  Atlantic  and  Georgia  Railroads ;  and,  if  the  defendants  had 
prayed  a  non-suit,  it  should  have  been  granted,  and  the  verdict 
should  be  set  aside  as  having  found,  without  evidence,  a  fact 
essential  to  the  plaintiffs'  action. 

5.  Because  the  verdict  is  contrary  to  law  and  evidence. 

Petiorru,  Petigrew,  for  appellants. 
Pressley%  Hayne,  Memminger,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  By  a  paper  called  an  advertisement,  issued 
from  the  office  and  by  authority  of  the  South-Carolina  Railroad 
Company,  at  Charleston,  and  bearing  the  double  dates  of  Octo- 
ber 22  and  November  2,  1849,  published  in  one  or  more  news- 
papers, under  the  head,  "  Freight  on  cotton  from  Chattanooga, 
Tenn.,  to  Charleston,  South-Carolina,"  notice  was  given  as  fol- 
lows :  "  By  a  recent  arrangement  between  the  South-Carolina, 
the  Georgia  and  Western  and  Atlantic  Railroads,  a  through 
ticket  for  freight  on  cottun  has  been  made  from  Chattanooga, 
Tenn.,  to  Charleston,  S.  C,  at  the  rate  of  65  cents  per  100  lbs. 
It  is  highly  necessary,  in  order  to  insure  correctness  in  the  trans- 
action of  this  business,  that  the  agent  of  the  South-Carolina 
Railroad,  at  Hamburg,  should  be  aware  of  the  number  of  bales 
and  marks  of  each  shipment.  Shippers  are  therefore  earnestly 
requested  to  take  duplicate  receipts;  one  of  which  must,  in  all 
cases,  be  forwarded,  per  mail,  to  the  above-named  agent,  in  or- 
der to  fix  responsibility  on  this  Cempany.    With  these  precau- 
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tions,  the  business  can  and  will  be  transacted  mutually  satis- 
factory to' all  concerned.  The  Roads  pledge  themselves  to  give 
all  practicable  despatch  to  cotton  entrusted  to  them  for  trans- 
portation." 

Subsequent  to  this  notice,  and  the  evidence  leaves  no  room 
to  question,  in  pursuance  of  it,  receipts  or  contracts  of  af- 
freightment were  executed  and  delivered  to  shippers  of  lots  of 
cotton,  dated,  for  the  most  part,  at  the  Transportation  Depart- 
'"  merit,  Chattanooga  Depot,  of  the  Western  and  Atlantic  Railroad 
Company — some  at  Dalton,  by  persons  who  subscribed  them  as 
"  agents,"  without  more.  The  bales  were  described  therein,  as 
.usual  in  such  transactions — in  some  the  order  and  condition 
was  stated  to  be  good — in  others  nothing  was  stated  on  that 
subject — in  one  that  the  cotton  was  wet — all  acknowledging 
consignment  to  the  parties  in  Charleston  who  are  litigant  with 
the  South-Carolina  Railroad  Company,  in  these  cases. 

Much  of  this  cotton  was  found  seriously  damaged  upon  its 
arrival  in  Charleston,  precisely  when,  where,  or  how,  is  not 
conclusively  ascertained,  but,  there  is  good  ground  to  believe, 
before  it  reached  the  custody  of  the  said  Railroad  Company. 
These  actions  involve  in  the  aggregate,  heavy  reclamation  de- 
manded of  that  Company  and  fixed  upon  it  by  the  verdicts 
rendered.  The  liability  is  charged  in  the  declarations,  first,  as 
against  a  resident  copartner,  the  two  other  Railroad  copartners 
being  beyond  this  jurisdiction;  second,  as. against  a  resident 
joint-contractor.  The  claimants  have  abandoned  the  ground  of 
partnership  and  rest  their  cases  upon  that  of  joint  contract  on 
the  part  of  the  three  roads. 

This  Court  has  not  adjudged  the  question  of  partnership, 
since  it  has  not  been  fully  discussed,  but  has  considered  the 
position  of  joint-contract  as  that  relied  on  by  the  appellees,  and 
it  is  found  to  be  one  upon  which  the  cases  can  be  decided. 

The  course  of  dealing  among  the  three  roads,  touching  the 
business  growing  out  of  the  u  arrangement"  already  set  forth, 
was  thus  :  Expenses  resting  on  the  cotton  received  at  Chatta- 
nooga for  transportation  to  Charleston  were  paid  at  the  former 
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place  by  the  Western  and  Atlantic  Railroad,  which  terminated 
at  Atlanta ;  at  that  point,  the  Georgia  Railroad  took  custody 
and  gave  credit  to  the  other  road  for  expenses  paid  and  freight 
earned  by  it — that  is,  some  proportion  of  the  65  cents  per  hun- 
dred for  the  entire  transit.  At  Hamburg,  the  South-Carolina 
Railroad  took  custody  and  entered  a  like  credit  to  the  Western 
and  Atlantic  and  the  Georgia  Roads,  and  having  transported  the 
cotton  to  Charleston,  received  the  entire  freight,  holding  ^du- 
plicate bill  of  affreightment ;  and  debited  shippers  oj 
signees  with  the  aggregate  expenses,  including  (\U 
the  porterage,  by  drays,  necessary  between  Augus 
burg.  It  has  not  appeared  in  what  several  proportiq 
freight  was  partitioned  among  the  three  roads,  nor ' 
was  a  secret  contract  among  them  as  to  the  contingj 
business.  A  statement  on  the  part  of  appelfants 
witness  to  have  said  that  the  Companies  were  not  liable  to  ea 
other  for  profits  or  losses.  It  is  in  evidence,  that  the  South- 
Carolina  Railroad  Company  did  account  here  for  what  is  called 
"  short  delivery,"  but  whether  such  reimbursement  was  paid  out 
of  the  aggregate  sum  of  freight,  its  own  share  included,  or 
whether  it  was  entered  as  a  debit  to  one  or  other  road,  and  as 
an  offset  to  its  share  of  freight,  accordingly  as  the  loss  was  at- 
tributed to  a  particular  one,  has  not  been  made  to  appear. 

If  the  case  rested  exclusively  upon  the  receipts  executed  at 
Chattanooga,  the  joint  contract  among  the  three  roads  would 
not  be  established.  That  evidence,  alone,  would  import  no 
more,  than  that  the  Western  and  Atlantic  Road  had  undertaken 
to  deliver  the  specified  goods,  upon  the  responsibilities  of  the 
law  of  common  carriers,  at  Charleston.  That  the  agency  of 
others  was  indispensable,  would  not  dictate  a  contrary  conclu- 
sion, even  although  the  further  fact  should  be  added,  that  an 
entire  freight  for  the  whole  line  of  transit  should  be  receivable, 
in  solido,  by  the  South-Carolina  Company,  and  be  divisible 
among  those  engaged  in  the  transportation,  as  several  and  not 
joint  earnings. 

The  case  would  become  stronger  to  warrant  the  inference  of 
14 
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a  joint  undertaking,  a  joint  interest,  and,  therefore,  a  joint  lia- 
bility, (if  not  a  partnership,  quoad  hoc,)  if  we  add  the  consid- 
erations, supposed  to  be  sufficiently  potent  and  notorious  to  be 
fairly  introduced,  to  wit :  that  the  upper  railroad,  in  the  autumn 
of  1849,  was  in  such  degree  forwarded,  though  incomplete,  as 
to  covet  the  business  of  transportation  for  the  cotton-producers 
in  the  neighboring  regions  of  Alabama  and  Tennessee — that 
there  was  an  .interest  common  to  the  three  roads  in  tempting 
the  cotton  of  those  regions,  through  the  channel  of  the  Tennes- 
see River  and  otherwise,  to  the  line  of  transportation  over  their 
roads,  instead  of  other  channels  which  would  lead  the  produce 
to  the  Gulf  of  Mexico— that  Charleston  and  the  South-Carolina 
Railroad  Company,  having  long  earnestly  sought  the  object  in 
question,  even  to  that  degree  which  led  to  large  pecuniary  con- 
tributions, had  the  greatest  interest  to  secure,  by  some  effectual 
arrangement  at  the  terminus  a  quo,  the  starting-point,  the  pro- 
gress of  cotton  to  itself,  and  thus  to  Charleston,  against  the  com- 
petition, for  its  diversion  to  some  other  point,  at  Atlanta,  and 
also  at  Augusta.  It  may  be,  that  these  considerations  would  be 
insufficient  to  stamp  the  contracts  of  affreightment  at  Chatta- 
nooga, as  the  contracts,  jointly,  of  the  three  roads.  It  might 
still  be  a  case  wherein  the  Western  and  Atlantic  Railroad  un- 
dertook to  carry  and  cause  to  be  carried,  between  the  specified 
termini;  that  the  consequent  liability  attached  to  that  party 
only — that  it  would  be  governed  by  the  maxim,  respondeat  su- 
perior, and  would  be  the  counterpart  of  the  case  of  Muschamp 
vs.  The  Lancaster  and  Preston  Junction  Railway  Company, 
8  Mees.  &  W.  421.  It  might  still  be,  that  the  Western  and 
Atlantic  Road  would,  in  fact  and  in  law,  be  the  contracting  par- 
ty, and  the  others  should  be  reckoned  servants  or  agents  under 
them. 

But  when  we  advert  to  the  "  advertisement1'  of  the  South- 
Carolina  Railroad  Company,  when  we  remember  that  the  other 
two  roads,  though  not  parties,  expressly  and  in  writing  made 
public,  thereto,  yet  systematically  acted  in  conformity  therewith, 
that  the  cars  of  the  Georgia  Road  received  the  cotton  at  the 
14* 
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terminus  a  quo,  and  thus  secured  it  against  diversion  at  Atlanta, 
and  the  South-Carolina  Road  received  the  same  at  Hamburg  or 
Augusta,  and  thus  secured  it  against  diversion  there — that  all 
this  was  done  by  virtue  of  the  original  contract  of  affreightment, 
without  further  stipulation  with  shipper  or  consignee— the  pre- 
ceding considerations  acquire  weight  and  substance ;  they  fur- 
nish  obvious,  strong  and  adequate  motives  to  lead  the  managers 
of  the  three  railroads  into  a  joint  understanding  and  assumption 
of  liability  for  the  particular  business  specified  in  the  adver- 
tisement. Connected  with  the  practical  execution  of  the  busi- 
ness accordingly,  they  tend  to  show,  that  the  other  two  roads 
stipulated,  as  the  advertisement  discloses,  originally,  or  ratified 
subsequently.  These  views  acquire  the  greater  force,  when 
they  are  urged  by  strangers  to  the  contracting  parties — by  third 
persons.  For  there  is  equal  reason  to  give  such  the  same  ad- 
vantage of  such  a  position,  when  the  inquiry  is  as  to  &  joint 
liability  in  character  of  joint-contractors,  as  when  the  inquiry 
concerns  partnership  touching  the  rights  of  strangers.  To  such, 
partnership  is  but  joint  liability. 

Let  us  now  resort,  more  particularly,  to  the  terms  of  the  ad- 
vertisement. 

It  announces  an  arrangement  between  the  three  railroads  re* 
suiting  in  a  through  ticket  for -cotton,  at  a  rate  in  solido,  from 
Chattanooga  to  Charleston.  It  may  be  conceded  that  a  through 
ticket,  in  and  of  itself,  would  not  create  a  joint  liability  further 
than  an  obligation  on  each  of  several  independent  carriers,  to 
transport  the  subject-matter,  to  which  it  applied,  over  the  entire 
line  of  transit,  for  a  compensation  already  paid  or  promised  for 
the  whole  line.  It  was  then  required  that,  in  all  cases,  a  dupli- 
cate receipt  must  be  forwarded  by  mail  to  the  agent  of  the 
South-Carolina  Railroad  Company  at  Hamburg,  and  the  im- 
portant words  were  added,  "  in  order  to  fix  responsibility  on 
this  Company.77  It  seems  incontrovertible,  that  when  the  du- 
plicate was  forwarded,  the  contemplated  responsibility  was  fixed. 
The  Georgia  Road  needed  no  such  advice  or  paper  from  a  ship- 
per, because  (as  already  stated)  the  cotton  was  on  board  its  cars 
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from  the  first.  What  kind  and  degree  of  responsibility  was  to 
ensue  upon  the  remitting  by  mail  the  duplicate  receipt  ?  Was 
it  that  of  a  common  carrier,  only  when  he  received  the  cotton  ? 
That  begins  only  upon  the  receipt  of  goods  or  the  acknowledg- 
ment of  it.  But  this  was  expressly  acknowledged  to  begin  be- 
fore. Was  it  the  responsibility  of  a  mere  forwarding  agent, 
tendered  in  that  distinct  character,  by  the  party  who  was  also 
to  be  the  carrier?  Was  it  a  mere  scheme  to  supersede  the  oc- 
casion of  an  intermediate  consignee  or  forwarding  agent  at 
Augusta  or  Hamburg  ?  If  so,  the  shipper  should  have  had  the 
right  to  countermand  at  Augusta — to  divert  his  cotton  to  Sa- 
vannah— or  sell  or  otherwise  dispose  of  it,  in  Augusta  or  else- 
where. How  would  that  have  answered  the  ends  and  the  in- 
terests of  the  South-Carolina  Railroad  and  of  Charleston?  How 
would  the  South-Carolina  Railroad  have  received  in  Charleston, 
the  freight  already  earned  and  expenses  advanced  ?  Yet  that 
was  the  course  of  the  business.  The  freight,  in  solido,  became 
payable  when  the  cotton  was  delivered  in  Charleston,  not  be- 
fore. Suppose  the  party  here  charged  had  acknowledged  re- 
sponsibility to  be  fixed  when  the  duplicate  receipt  was  forwarded 
by  mail,  and  when  the  cotton  was  received,  and  according  to 
its  condition.  Is  it  not  palpable,  that  its  transit  to  Charleston 
would  not  be  secured — that  the  grand  object  would  be  liable  to 
be  frustrated  ?  If  shippers  were  to  understand  that  one  of  the 
Georgia  Roads  was  exclusively  an  establishment  of  the  State  of 
Georgia,  and  therefore  not  amenable  to  action  at  law — quite 
beyond  the  powers  of  judgment  and  execution  (and  this  has 
been  said  at  bar  to  have  been  the  condition  of  things  in  1849) — 
and  that  they  were  to  run  all  the  hazards  of  loss  and  inade- 
quate responsibility  by  porterage  on  drays  between  the  Georgia 
and  South-Carolina  Rail  roads — before  any  carrier  had  incurred 
an  adequate  and  enforcible  liability— they  might,  indeed,  have 
hesitated  to  place  a  lot  of  cotton  on  a  journey  from  Chattanooga 
to  Charleston,  ft  does  appear  most  reasonable,  that  the  "  re- 
sponsibility" intended  by  the  Company  and  justly  understood 
by  others  to  be  intended  by  them,  was  beyond  that  of  a  mere 
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forwarding  agent  before  the  cotton  actually  came  to  its  hands. 
Before  that  period,  it  is  not  easy  to  understand  what  other  kind 
of  responsibility  than  that  of  a  carrier  could,  or  should  have 
been  fixed  on  the  Company  by  virtue  of  the  advertisement.  It 
is  not  an  unreasonable  source  of  a  rule  of  construction,  that  one 
contracting  party  intended  and  knew  that  the  other  should  and 
did  understand  him  in  a  particular  sense. 

The  practical  construction  of  a  contract  by  the  acts  of  a  party 
sought  to  be  charged,  opens  a  fair  source  of  light  upon  the  just 
interpretation.  For  short  delivery  the  South-Carolina  Railroad 
responded,  in  cases,  it  is  presumed,  where  the  default  was  not 
in  that  Company's  road.  This  was  argued  to  have  arisen  from 
the  receipt  of  the  entire  freight,  as  a  correlative  duty.  It  is  not 
perceived  why  reimbursement  for  any  other  species  of  injury 
should  not  be  estimated  as  of  the  same  and  equal  obligation. 
Indeed  something  more  than  only  such  responsibility  seems  to 
have  been  within  the  purview  and  natural  scope  of  the  words 
of  the  advertisement.  They  are :  "  With  these  precautions 
the  business  can  and  will  be  transacted  mutually  satisfactory 
to  all  concerned.  The  Roads  pledge  themselves  to  give  all 
practicable  despatch  to  cotton  entrusted  to  them  for  transporta- 
tion." The  "  business"  was  an  entire  transit  over  the  whole 
line.  The  pledge,  for  "all  practicable  despatch,"  was  by  the 
"  Roads"  not  by  each  separately,  and  it  was  for  cotton  entrusted 
to  "  thetn" — it  is  not  said  to  them  separately  and  successively. 
If  the  cotton  ever  was  entrusted  to  the  roads  collectively,  it  was 
only  when  received  at  the  upper  terminus.  If  the  pledge  of 
the  roads  for  all  practicable  despatch  shall  have  its  natural 
meaning—it  is  a  pledge  of  all  for  the  despatch  of  each — and 
the  same  may  be  said  as  to  the  pledge,  that  the  business  should 
be  transacted  in  a  manner  mutually  satisfactory.  Such  views 
are  not  weakened  by  attributing  another  and  concurring  object 
in  rigidly  exacting  the  duplicate  receipt,  as,  for  example,  that 
the  South-Carolina  Railroad  should  have  convenient  specifica- 
tions of  the  cotton  to  facilitate  its  transportation  from  the  depot 
at  Augusta  to  that  at  Hamburg ;  and  a  notice  of  the  quantity 
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coming  forward,  in  convenient  time  to  enable  the  Company  to 
provide  the  motive  power  and  cars  requisite  for  proper  expedi- 
tion. The  early  receipt  of  the  duplicate  might  well  subserve 
these  and  such  ends,  while  it  should  also  fix  the  full  liability 
of  a  carrier. 

That  a  joint  liability  for  all  that  was  undertaken  should  have 
been  intended  by  these  Railroad  Companies,  is  most  reasonably 
to  be  inferred  from  terms  that  do  not  repel  such  construction, 
because  it  was  a  serious  obstacle  to  a  shipper  at  Chattanooga 
to  find  himself  groping  in  the  dark  among  three  distinct  carriers, 
with  an  inconvenient  land  porterage  interposed,  to  fix  the  re- 
sponsibility for  default  upon  the  real  malfeasor,  the  more  se- 
curely concealed  from  him,  as  well  from  the  length  of  the  line 
of  transportation  through  two  States,  as  from  the  want  of  agents 
to  look  after  his  interests  or  the  expense  and  complication  which 
would  result  from  their  procuration — the  more  especially  in  a 
business  as  yet  new  and  unadjusted  by  experience.  The  ob- 
stacle would  have  been  the  greater,  if  it  be,  that  one  of  the  three 
bands  who  were  to  have  custody  of  his  cotton,  pertained  to  a 
government  to  which  insecurity  is  attributed  as  to  ordinary 
modes  of  enforcing  responsibility.  The  contract,  as  it  has  been 
interpreted,  was  apt,  and  perhaps  indispensable,  to  remove  such 
obstacle  to  a  cherished  and  tempting  adventure— -and  though 
the  spirit  may  have  been  bold  and  the  confidence  inter  sese 
strong  that  animated  the  Railroads  in  such  an  undertaking,  yet 
the  prize  was  glittering  and  they  were  eager  to  clutch  it.  How- 
ever shockingly  unjust  it  certainly  is,  to  demand  of  one  party  a 
response  for  the  misdeeds  of  another,  or  to  lay  on  him  the 
weight  of  another's  contract,  yet  the  previous  inquiry  here  is, 
Did  the  party  sued  enter  the  league  with  others  named  as  con- 
federates— and  was  that  league  lawful  ?  and  whenever  he  must 
say,  in  hac  f&dera  veni,  the  shock  to  the  moral  sentiment 
vanishes,  and  the  plain  duty  of  a  Court  remains— to  enforce 
the  covenant,  whatsoever  the  consequences. 

That  this  was  a  question  for  the  jury  must,  by  this  time,  be 
abundantly  manifest.    It  did  not  rest  exclusively,  or  mainly, 
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on  the  contract  of  affreightment — nor  upon  any  one  or  several 
written  instruments,  with  no  ambiguities  suitable  to  open  the 
door  to  oral  testimony — but  upon  this  latter  kind  of  testimony 
as  well.  Reasons  may  be  found  in  the  case  cited  from  8  Mees. 
&  W.  421,  to  vindicate  the  cofcrse  on  Circuit  in  taking  the  sense 
of  the  jury ;  which  cannot  be  disturbed  if  there  be  reasonable 
evidence  to  support  it,  though  the  question  be  doubtful. 

If,  when  viewed  as  between  themselves,  the  South-Carolina 
Railroad  has  not  made  the  joint-contract  with  the  Georgia  Roads, 
which  the  jury  has  found,  as  between  the  parties  here  litigant; 
or  if  one  or  both  the  Georgia  Roads  have  entailed,  by  their  mis- 
deeds, a  burthen  on  the  exchequer  of  this  defendant,  we  fail  to 
perceive  any  plausible  or  reputable  ground  upon  which  the  real 
wrongdoer  shall  refuse  to  assume  his  own  proper  burthen. 
That  matter,  however,  we  are  not  at  liberty  to  discuss. 

It  is  adjudged,  that  in  each  of  these  cases  the  motion  be  dis- 
missed. 

O'Neall,  Wardlaw,  Glover  and  Munro,  J  J.,  concurred. 
|  Motion  dismissed. 
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The  State  of  So.  Ca.Jor  Mitchell  vs.  Eliza  R.  Toomer. 
Same  vs.  William  C.  Gatewood. 
Same  vs.  William  C.  Gatewood. 

E.  L.,  being  the  incumbent  de  jure,  was,  on  December  3,  1844,  re-elected  Master  in 
Equity  for  Charleston  District  for  the  term  of  four  yean.  On  December  9,  his  official 
bond  was  executed;  on  the  24th  it  was  approved  by  the  Commissioners  and  the  At- 
torney-General, and  on  March  31,  1845,  it  was  deposited  with  the  Treasurer.  His 
commission  was  issued  May  7, 1845,  and  no  oath  was  endorsed  upon  it,  except  the  oath 
prescribed  by  the  amendment  to  the  4th  article  of  the  constitution.  E.  L.  continued 
to  serve  as  Master  during  the  whole  term  for  which  he  had  been  re-elected,  and  for 
defaults  committed  during  that  term,  this  action  was  brought  against  a  surety  on  hi* 
official  bond  of  December  9,  1844  :— 

Held,  that,  because  E:  L.  did  not  sue  out  his  commission  within  the  time  limited  by  the 
Act  of  1840,  f  3,  was  no  defence  to  the  action. 

Held,  further,  that  because  E.  L.  did  not  take,  subscribe,  and  endorse  upon  his  commis- 
sion, the  proper  oaths  of  office,  as  directed  by  the  Act  of  1840,  i  4,  was,  also,  no  defence 
to  the  action. 

On  December  1,  1848,  E.  L.  was  again  elected  Master  in  Equity  for  Charleston  district. 
On  the  4th  of  the  same  month  his  bond  was  executed.  On  the  7th  February,  1849,  it 
was  approved  by  the  Commissioners  and  the  Attorney-General,  and  deposited  with  the 
Treasurer,  and  on  the  next  day  his  commission,  without  seal,  was  issued.  E.  L.  con- 
tinued to  serve  as  Master  until  May,  1851,  when  he  resigned;  and  for  defaults  com- 
mitted alter  December,  1848,  this  action  against  a  surety  on  his  official  bond  of  Decem- 
ber 4,  1848,  was  brought  :— 

Htld>  that  because  the  bond  was  not  approved  and  deposited  with  the  Treasurer  within 
the  time  prescribed  by  the  Act  of  1840,  f  3,  was  no  defence  to  the  action. 

Held,  further,  that  because  the  commission  was  not  under  seal,  was,  also,  no  defence  to 
the  action. 

It  is  no  part  of  the  contract  of  the  sureties  to  an  official  bond,  that,  before  their  liability 
shall  attach,  their  principal  shall  strictly  comply  with  all  the  requirements  of  the  law, 
so  as  to  constitute  himself,  before  entering  upon  the  duties  of  his  office,  in  all  respects 
and  in  every  particular,  an  officer  dejure%  and  not  an  officer  de facto  merely. 

The  provisions  of  sections  3  and  4  of  the  Act  of  1840,  requiring  the  Master  elect  to  tender 
his  bond  for  approval,  deposit  it  with  the  Treasurer,  sue  out  his  commission,  and  take, 
endorse  upon  the  commission,  and  subscribe,  certain  oaths,  within  a  given  time,  are 
merely  directory.  Failure  or  neglect  to  comply,  is  cause  of  forfeiture ;  but  if  the 
Master  exercise  the  duties  of  the  office,  under  the  election,  his  official  acts,  as  to  third 
persons,  are  valid,  and  for  official  defaults  his  sureties  are  liable. 

The  only  efficacy  imparted  to  the  official  title  of  an  officer  elect  by  a  strict  compliance 
with  the  directions  of  the  law,  such  as  giving  bond,  suing  out  his  commission,  taking 
the  oaths  of  office,  Ac.,  within  the  prescribed  time,  is  to  protect  the  title  against  for- 
feiture. If  the  State  sees  proper  to  excuse  his  delinquency  by  granting  him  a  com- 
mission, the  defects  in  his  title  are  cured ;  and  if  he  be  already  in  office,  bis  de  facto 
title  is  immediately  converted  into  a  title  dejvre  having  relation  back  to  the  time  of 
his  election ;  or  if  he  be  not  in  offioe  his  right  to  enter  becomes  unquestionable. 
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It  is  the  duty  of  the  offioer  elect  to  perfect  his  title  by  complying  with  the  directions  of 
the  law.  His  failure  to  do  so  is  his  own  wrongful  neglect,  and  is  no  defence  to  an  action 
against  his  sureties  on  his  official  bond. 

Before  O'Neall,  J.,  at  Charleston,  Spring  Term,  1853. 

In  the  case  against  Toomer,  the  report  of  his  Honor,  the  pre- 
siding Judge,  is  as  follows : 

"  This  was  an  action  of  debt  on  the  bond  of  the  late  Master 
in  Equity,  Edw.  R.  Laurens,  against  the  defendant,  one  of  his 
sureties. 

"  The  bond  in  suit,  in  this  case,  was  executed  9th  December, 
1844 ;  it  was  approved  by  the  Commissioners  to  approve  the 
sureties,  on  the  24th  December,  1844 ;  it  was  also,  as  to  its 
form,  duly  approved  by  the  Attorney  General. 

"  The  defendant  pleaded  two  pleas : 

"  1st.  That  the  Master  did  not  sue  out  a  commission  under 
the  election  of  1844. 

"2d.  That  he  did  not  take  and  subscribe  the  proper  oaths  of 
office,  and  cause  the  same  to  be  endorsed  upon  his  commission. 

"To  these  it  was  replied :  1st.  That  the  said  Master  did  sue 
out  a  commission ;  2d.  That  he  did,  in  virtue  of  the  election  of 
1844,  enter  upon  the  duties  of  his  office.  Issue  was  joined,  or 
made  up,  under  these  replications. 

"The  bond  was*  given  in  evidence ;  the  penalty  was  $30,000; 
its  condition  recited  the  election  of  Mr.  Laurens,  in  December, 
1844,  and  was  conditioned,  as  required  by  the  Act  of  1829,  (6 
Stat.  383,)  that  the  said  E.  R.  L.  shall  well  and  truly  perform 
the  duties  of  said  office,  as  now  or  hereafter  required  by  law, 
during  the  whole  period  he  may  continue  in  said  office.  It  was 
proved  that  Mr.  Laurens  was  in  discharge  of  the  duties,  and 
fully  recognized,  in  and  out  of  Court,  as  Master,  from  Decem- 
ber, 1844,  to  February,  1849.  It  appeared  further,  in  proof,  that 
Mr;  Laurens  was  first  elected  in  December,  1836,  and  was  suc- 
cessively re-elected  in  December,  1840,  1844,  and  1848. 

"  The  plaintiff  here  rested,  and  a  motion  was  made  for  a  non- 
suit, on  the  ground  that  the  case  was  not  made  out    I  thought 


218  APPEALS  AT  LAW. 

State  of  So.  Ca.  w.  Toomer. 

it  was.  For  one  found  in  office,  and  in  the  discharge  of  its 
duties,  is  presumed  to  be  rightfully  there.  The  motion  was 
overruled. 

"  The  defendant  then  produced  the  commission,  bearing  date 
the  7th  of  May,  1845.  It  recites  an  election  in  December,  1844. 
The  oath  of  allegiance  was  taken  and  endorsed  on  the  8th  of 
May  ;  no  other  oath  was  endorsed. 

"  By  the  journals  of  the  Legislature,  it  appeared  that  Ed.  R. 
Laurens  was  elected  Master,  3d  December,  1844. 

"  His  commission,  under  his  first  election,  2d  December,  1836, 
was  produced.  It  is  dated  19th  December.  The  proper  oaths 
were  taken,  subscribed  and  endorsed,  26th  of  the  same  month. 

"  The  bond,  in  this  case,  was  filed  in  the  Treasury  office  on 
the  31st  of  March,  1845.  The  Treasurer  then  in  office,  B.  R. 
Carroll,  Esq.,  proved  that  be  gave  the  certificate  required  by 
law,  under  the  opinion  and  advice  of  the  Attorney-General. 
The  defendants  also  gave  in  evidence  the  commission  of  1840, 
dated  22nd  December,  under  which  the  Master  properly  quali- 
fied. 

"  The  defendant  contended  that  she  was  not  bound  by  the 
bond,  inasmuch  as  it  was  not  filed  in  proper  time,  and  as  the 
Master  did  not  take,  subscribe,  and  cause  to  be  endorsed,  the 
proper  oaths  of  office.  I  thought  otherwise,  and  instructed  the 
jury  that  the  defendant,  the  surety,  could  make  no  such  objection. 
In  speaking  to  the  jury,  I  did  say  to  them,  that  I  had  no  doubt 
the  defendant  would,  under  the  bond,  be  bound  for  the  acts  of 
the  Master  from  its  date,  notwithstanding  it  was  not  filed  till 
31st  March,  1845,  and  notwithstanding  the  commission  was  not 
issued  till  7th  May.  But  that  was  not  necessary  to  be  looked 
to  in  this  case,  inasmuch  as  the  liability  was  only  alleged,  in 
the  pleadings,  to  be  from  the  7th  May,  1845. 

"The jury,  without  leaving  their  box,  found  for  plaintiff." 

William  G.  Gate  wood  was  another  surety  on  the  official  bond 
of  Edward  R.  Laurens,  of  December  9,  1844;  and  the  case 
against  him,  first  stated,  was  in  every  respect  the  same  as  that 
against  Eliza  R  Toomer. 
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The  defendant  in  each  case  appealed,  and  now  moved  this 
Court,  first,  for  a  non-suit,  on  the  ground : 

Because  the  period  for  which  a  surety  is  bound,  is  always  an 
essential  part  of  his  contract  for  suretyship,  and  that,  under  the 
bond  sued  upon,  the  beginning  of  that  period  was  intended  and 
contemplated  to  be,  the  entry  of  Mr.  Laurens  upon  the  duties  of 
the  office  of  Master  under  and  by  virtue  of  his  election  in  1844; 
and  the  plaintiffs  rested  their  case  (the  bond  being  admitted) 
upon  pjpof  only  of  Laurens'  continued  exercise  of  the  office  of 
Master,  from  the  time  of  his  first  election,  in  1836,  until  1851, 
and  made  no  other  proof  of  his  having  entered  upon  the  duties 
of  the  office  of  Master,  under  and  by  virtue  of  his  election  in 
1844;  whereas,  it  is  respectfully  submitted,  that,  as  it  was  proved, 
Mr.  Laurens  had  been  in  office  previous  to  his  election  in  1844, 
and  of  right  could  continue  in  the  same  office  until  he  had  sued 
out  a  new  commission,  taken  and  subscribed  certain  oaths  of  office 
required  to  be  taken  and  to  be  endorsed  upon  the  said  commission, 
and  entered  upon  the  duties  of  the  office,  under  the  election  of 
1844 ;  it  was  incumbeut  upon  the  plaintiff  to  prove  his  qualifica- 
tion, and  the  time  when  he  qualified  under  his  election  of  1844. 

And  failing  in  that  motion,  then,  for  a  new  trial,  on  the  same, 
and  the  following  grounds : 

1.  Because  his  Honor  instructed  the  jury  that,  if  they  were 
satisfied  that  Mr.  Laurens  had  been  in  the  actual  discharge  of 
the  duties  of  the  office  of  Master,  after  his  election  in  1844,  they 
should  find  for  the  plaintiff,  notwithstanding  his  omission  to 
take  the  oaths  of  office  required  of  him  as  qualifications,  before 
entering  upon  the  duties  of  his  office  under  that  election; 
whereas,  it  is  respectfully  submitted  that,  as  Mr.  Laurens  held 
the  said  office  at  the  time  of  his  election  in  1844,  and  by  the 
tenure  thereof  could  lawfully  continue  in  the  actual  discharge 
of  the  duties  of  the  said  office,  while  he  was  forbidden  by  law  to 
enter  upon  the  discharge  of  his  duties  under  and  by  virtue  of  his 
election  in  1844,  until  he  had  duly  qualified  himself,  "by  taking 
and  subscribing  certain  oaths,  to  be  endorsed  upon  his  commis- 
sion, which  oaths  he  did  not  take,  subscribe  and  endorse,"  as 
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required  by  law,  all  his  official  acts  should  have  been  refer- 
red to  his  lawful  authority  under  his  office  held  over,  rather 
than  to  the  unlawful  entry  upon  the  duties  of  office  unddr  his 
election  in  1844. 

2.  Because  his  Honor  instructed  the  jury  that  the  bond  sued 
on  made  the  defendant  responsible  for  all  the  defaults  of  Mr. 
Laurens,  as  Master,  from  the  date  of  his  election  in  1844,  and 
also  for  his  omission  to  qualify  himself  according  to  law ; 
whereas,  it  is  respectfully  submitted,  that  the  said  bond  was 
prospective  and  not  retrospective,  and  only  bound  the  sureties 
for  the  official  defaults  of  Mr.  Laurens,  from  some  certain  day 
after  its  date,  to  be  determined  by  his  lawful  entry  upon  the 
duties  of  his  office  as  Master,  under  his  said  election,  until 
which  day  the  sureties  of  Mr.  Laurens'  previous  bond  were 
bound  by  law,  and,  according  to  their  contract,  for  all  Mr.  Lau- 
rens' official  misconduct. 

3.  Because  the  proof  showed  that  Mr.  Laurens  never  did 
qualify  himself  to  enter,  and  he  never  did  enter,  upon  the  duties 
of  the  said  office,  under  and  by  virtue  of  the  said  election  of 
1844. 

In  the  second  case  against  Gate  wood,  the  report  of  his  Honor, 
the  presiding  Judge,  is  as  follows : 

•"This  was  an  action  of  debt,  on  the  official  bond  of  Edward 
R.  Laurens,  late  Master  in  Equity  ;  the  defendant  was  one  of 
his  sureties.  The  bond  was  executed  4th  December,  1848,  and 
recited  his  election  by  the  Legislature,  immediately  preceding 
its  date. 

"  It  was  proved  that  Mr.  Laurens  was  re-elected  (having  been 
for  twelve  years  previous  in  office)  in  December,  1848,  and  con- 
tinued till  he  resigned,  in  May,  1851,  in  the  constant  discharge 
of  the  duties  of  Master  in  Equity,  for  Charleston  District.  That 
the  defendant,  Gatewood,  transacted  business  in  his  (the  Mas- 
ter's) office,  after  his  last  election. 

"  The  record  of  the  proceedings  in  Equity  at  the  suit  of 
Mitchell  vs.  the  Master,  Laurens,  was  given  in  evidence.  A 
decifee  for  the  payment  of  $570  to  the  complainant,  Mitchell, 
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was  given  in  evidence ;  under  it,  it  was  proved  the  payment 
had  been  demanded,  and  not  made,  before  suit  brought. 

"  A  confession  of  judgment  by  Edward  R.  Laurens  to  Wil- 
liam C.  Gatewood  and  John  Laurens,  on  the  25th  April,  1861, 
on  a  bond  for  $100,000,  was  given  in  evidence.  This,  it  ap- 
peared, was  for  their  indemnity,  and  that  of  others,  his  sure- 
ties, on  his  official  bonds.  Judgment  was  entered  10th  May, 
1851. 

"  The  defence  was  gone  into.  The  commission  of  1836  was 
given  in  evidence.  Certain  proceedings  against  Master  Laurens, 
February  Term,  1849,  were  given  in  evidence.  It  appeared  that, 
at  the  beginning  of  the  term,  Chancellor  Dunkin,  finding  that 
Laurens  had  not  sued  out  his  commission,  under  his  last  elec- 
tion, (December,  1848,)  caused  him  to  be  ruled  to  show  cause 
vhy  it  should  not  be  certified  to  the  Governor  that  his  office 
was  vacant  (a) 

(a)  The<bllowing  is  a  copy  of  the  proceedings  referred  to : 
EwA*DlT^w*0f      \  Charleston  Dktrio^-J*  Equity. 
By  th»  Court — 

Ordered,  That  E.  R.  Laurens,  Esq.,  acting  as  one  of  the  Masters  in  Chancery  for 
Charleston  District,  do  ahov  cause,  on  Tuesday,  13th  inst.}  why  it  should  not  be  certified 
to  his  Excellency,  the  Governor  of  the  State,  that  the  office  of  Master  in  Chancery  for 
the  district  aforesaid  is  vacant,  in  #rder  that  the  same  may  be  filled,  as  prescribed  by  the 
third  section  of  the  Act  of  1840. 

(Signed,;  Bbkj.  F.  Dunkin. 

9th  February,  1849. 

ANSWER  TO  RULE. 
The  Stats  of  South-Cabouna,  Chaalssto*  District. 

Edward  B.  Laurens,  on  whom  a  rule  has  been  served,  calling  on  him  to  show  cause 
why  it  should  not  be  certified  to  the  Governor  of  th*  State  that  the  office  of  Master  in 
Equity,  for  the  District  of  Charleston,  is  vacant,  submit  and  shows  as  follows : 

That  he  was  elected  Master  in  Equity  for  Charleston  Dfctrict,  on  the  first  day  of  De- 
cember last;  that  on  the  sixth  day  of  the  same  month,  he  entered  into  a  bond  to  the 
State  of  South-Carolina,  in  the  penal  sum  of  thirty  thousand  dollars,  conditioned  for  the 
faithful  performance  of  the  duties  of  said  office ;  and  the  said  bond  was,  on  the  same 
day,  executed  by  his  sureties,  who  are,  as  this  defendant  avers,  sufficient  and  ample  for 
the  said  sum  of  thirty  thousand  dollars.  That,  by  the  Act  of  1820,  the  bonds  of  the 
Master  in  Chancery  are  subject  to  the  approval  of  the  Attorney  General,  the  Comptroller 
General  and  the  Secretary  of  State,  or  a  majority  of  them.    That  he  was  not  indifferent 
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"  The  bond  previously  given  was  approved  by  the  proper 
officers  and  filed  in  the  Treasury ;  and  thereupon  the  Master 
obtained  a  commission  from  the  Governor,  dated  8th  February, 
1949,  which  recites  his  election,  December  previous.  On  this 
commission  the  proper  oaths  were  endorsed  and  subscribed. 
The  Master  answered  the  rule,  excusing  his  default,  and  pre- 
senting his  commission  thus  obtained.  Thereupon  Chancellor 
Dunkin  discharged  the  rule,  and  recognized  Mr.  Laurens  as 
rightfully  in  office. 

"  The  commission  is  without  a  seal. 

to  the  duty  of  submitting  his  bond  to  those  offioers  for  approval,  and  that  his  attention 
was  turned  to  the  same ;  so  early  as  the  day  succeeding  the  day  of  his  election  he  had  a 
conversation  with  the  Hon.  B.  K.  Henagan,  Secretary  of  State,  with  a  view  of  procur* 
ing  his  attendance  for  that  purpose,  and  was  informed  by  Mr.  Henegan  that  he  would 
be  in  Charleston,  and  ready  to  attend  to  that  duty,  in  the  course  of  the  following 
week.  That  soon  after  this  conversation  the  said  B.  K.  Henagan  left  Columbia,  as  is 
supposed,  for  his  residenoe,  in  Marion  District  That,  on  or  before  the  12th  of  the  game 
month  of  December,  having  his  bond  then  ready,  he  wrote  to  W.  C.  Black,  then  and 
now  Comptroller-General,  to  apprise  him  of  the  fact,  and  requesting  his  utondance 
at  Charleston  or  Columbia,  for  the  purpose  of  judging  of  the  seourity  tendered.  That 
this  letter  was  directed  to  Mr.  Black,  at  Columbia,  to  which  place  tkfs  respondent 
was  informed  all  official  communications  should  be  directed  to  him ;  and  that  he  has 
never  any  answer  received  to  the  said  letter.  That  on  or  about  the  17th  day  of  the 
said  Deoember,  and  certainly  before  the  22nd  day  of  Decembor,  he  handed  his  bond, 
thus  exeouted,  to  Isaac  W.  Hayne,  Esq.,  Attorney-General  of  the  State,  to  approve  the 
form  thereof,  as  well  as  the  sufficiency  of  the  sureties.  That  as  to  the  form,  of  which  the 
Attorney-General  is  the  sole  judge,  a  verbal  assurance  ef  Its  being  correct  was  received ; 
but  as  to  the  sufficiency  of  the  security,  the  Attorney-General  proposed  to  consult  his 
associates.  That  neither  the  Comptroller- General  aor  the  Secretary  of  State  has  at- 
tended in  Charleston  since  the  17th  day  of  Deeemtar  last,  nor,  as  far  as  this  respondent  is 
informed  and  believes,  in  Columbia.  That  this  respondent  left  his  bond  with  the  Attorney 
General,  to  be  approved  of,  both  as  to  the  form  jind  the  sufficiency,  and  believed  and  believes 
that  his  duty  was  thus  discharged.  That  b'jing  dissatisfied  because  ho  had  not  his  commis- 
sion, he  was  advised  that  the  Deputy  Secretary  of  State  was  competent  to  exercise  the  power 
conferred  upon  the  Secretary  of  Stafe  by  the  Aet  of  1820 ;  whereupon,  he  requested  tbe 
Attorney-General  to  approve  his  e«ourity,  which  he  did.  And  on  the  6th  day  of  Febru- 
ary instant,  he  tendered  the  bond  to  the  Deputy  Secretary  of  State,  in  Charleston,  who 
approved  of  the  security.  On  the  8th  inst,  this  respondent  lodged  the  said  bond  in  the 
Treasury,  and  sued  out  his  commission  as  Master-in-Chanoery .  All  which  matters  this 
respondent  avers  to  be  trne,  and  submits  that  he  was  ready  with  his  security,  and  ten- 
dered his  bond,  duly  exeouted,  to  the  Attorney-General  within  the  time  prescribed  by 
law ;  and  that  h*  ought  not  to  be,  and  is  not  answerable  for  the  delay  in  the  approving  of 
the  same ;  and  that  the  rule  ought  to  be  discharged. 

(Signed,)  EdWabd  R.  Lavbkns. 

Filed  23d  April,  1849. 
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"  The  defendant  contended  that  he  was  not  bound  by  his 
bond,  on  the  grounds — 1st,  that  the  bond  was  not  approved  and 
filed  in  proper  time ;  2d,  that  the  commission  issued  was  no 
commission — not  being  sealed. 

"  I  was  against  the  defendant  on  all  his  grounds,  and  in- 
structed the  jury  that  the  defendant  could  make  no  such  objec- 
tions, and  that  he  was  bound  by  his  bond. 

*'  They  found  for  the  plaintiff  without  leaving  their  box." 

The  defendant  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 

In  the  Matteb  op  Edwabd  R.  Laubxhs,  Esq..  j  w  .   .     . 

„    .     .    _.  '         *  >  Rule  to  show  cause. 

Master  in  Chancery.  ) 

Chablvston,  Febbuaby,  1849. 

Mr.  Laurens'  previous  term  of  office  having  expired,  he  was,  on  the  first  of  December 
1848,  re-elected  by  the  Legislature.  The  Court  was  held  for  Charleston  District,  on  Mon- 
day, the  fifth  day  of  February,  1849.  The  commission  of  the  Master  not  haying  been 
presented  on  the  first  day  of  the  Courts  was  called  for  by  the  Chancellor,  after  hearing 
the  minutes,  on  Tuesday,  the  6th  February.  The  Master,  on  the  same  day,  stated  to  the 
Chancellor,  substantially,  as  a  reason  for  not  haying  received  his  commission,  all  that  he 
has  set  forth  in  his  answer  to  the  rule,  as  haying  occurred  prior  to  that  day.  He  also 
brought  to  the  view  of  the  Chancellor  the  case  of  the  State  vs.  Yates,  (3  Hill,  230,)  under 
which,  he  said,  he  believed  it  to  be  the  general  impression  that,  if  the  officer  elect  tender 
his  bond,  signed  by  himself  and  his  sureties,  and  tendered  to  the  Commissioners  within 
three  weeks,  the  requisitions  of  the  law  were  fulfilled. 

The  Act  of  1820,  (6  Stat.,  148,)  provides  that  the  Master  elected  for  Charleston  Dis- 
trict shall  execute  a  bond,  with  good  and  sufficient  sureties,  to  the  State  of  South-Caro- 
lina, in  the  sum  of  thirty  thousand  dollars,  for  the  faithful  performance  of  the  duties  of 
his  office;  which  sureties  shall  be  previously  approved  of  by  the  Attorney-General,  the 
Comptroller-General,  and  the  Secretary  of  State,  or  a  majority  of  them ;  and  the  said 
bond  shall  be  deposited  and  recorded  in  the  Treasurer's  office,  in  Charleston.  The  Aot 
of  1840,  (p.  109,)  directs  that "  every  Master,  Commissioner  and  Register  in  Equity,  shall^ 
within  three  weeks  after  his  election  or  appointment,  tender  his  bond,  duly  executed,  to 
the  proper  officer  for  approval ;  and  immediately  after  the  same  has  been  approved,  shall 
deposit  the  same  with  the  Treasurer,  and  sue  out  his  commission ;  and  upon  his  neglect 
or  failure  to  do  so,  within  the  said  time,  his  office  shall  be  deemed  absolutely  vacant,  and 
shall  be  filled  by  election  or  appointment." 

In  the  case  of  the  State  vs.  Yates,  the  respondent  had  received  his  commission,  and,  in 
giving  judgment  on  the  rule,  the  Court  says :  "  The  condition  precedent  to  the  title  of 
the  Sheriff  elect  to  enter  upon  his  office  is,  that  he  shall  have  entered  into  the  bond,  to- 
gether with  such  sureties  as  the  Commissioners  have  affirmatively  approved  of,  within 
three  weeks  of  his  election.  And  the  cause  of  forfeiture  is,  the  omission  to  give  such 
bond,  with  such  security,  within  the  prescribed  time.  It  follows,  therefore,  that  the 
moment  that  the  Commissioners  had,  on  the  27th  January,  1836,  oertified  upon  the  bond 
their  approval  of  the  sureties  offered,  he  (Yates)  had  provided,  and  in  the  language  of 
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1.  That  his  Honor  erred  in  charging  the  jury  that  the  infor- 
mal commission  issued  to  the  Master  was  good  and  sufficient  in 
law  to  entitle  him  to  enter  on  the  discharge  of  his  duty. 

2.  That  there  is  error  in  charging  the  jury  that  the  Master 
was  in  by  virtue  of  the  election  held  in  1848,  and  that  the  term 
of  his  previous  office  was  fully  ended  and  determined  thereby. 

3.  There  is  error  in  charging  the  jury  that  the  requirements 
of  the  Act  of  1840  were  merely  directory,  and  that  the  election 
of  Master  in  1848  was  not  void  by  his  neglecting  or  refusing  to 
comply  with  the  said  requirements.  That  the  election,  and  not 
the  commission,  was  his  title  to  enter  on  the  discharge  of  his 
official  duties. 

Brown,  Campbell,  McCready,  for  appellants,  cited  Treasu- 
rers vs.  Stevens,  2McC.  107;  Nason  vs.  Dillingham,  15  Mass. 
170 ;  People  vs.  Collins,  7  Johns.  R.  550 ;  Mclnstry  vs.  Tanner, 
9  Johns.  R.  135  ;  4  Ired.  355 ;  Cro.  Eliz.  699 ;  Bac.  Abr.  Tit. 
Officer;  And.  165;  Buckmanvs.  Ruggles,  15 Mass.  180;  And. 
120;  2  N.  H.  R.202;  Marbury  vs.  Madison,  1  Cra.  138;  1 
Gilp.  R.  120;  Shep.  Touch.  394;  2  Bail.  430;  2  Ad.  <k  El.  85; 

the  Act,  perfected  the  security  required,  and  his  title  to  the  office  attached  at  that  mo- 
ment The  non-approval  of  the  Attorney-General,  (as  to  the  form  of  the  bond,)  or  the 
non-aoeeptanoe  of  the  Treasurer,  like  the  delay  of  recording  the  certificate  of  the  Com- 
missioners with  the  Clerk,  are  merely  reasons  for  a  postponement  of  the  practical  duties 
and  privileges  of  the  office." 

On  the  6th  of  February,  Mr.  Laurens  neither  had  his  commission,  nor  had  the  sureties 
to  his  bond  been  approved,  nor  had  the  bond  been  tendered  to  any  other  of  the  Commis- 
sioners than  the  Attorney-General.  Except  under  his  former  commission,  the  respond- 
ent oould  be  regarded  in  no  other  light  than  as  a  stranger.  His  regular  term  of  office 
had  expired ;  and  he  had  not  qualified  himself  in  the  manner  required  by  law,  for  the 
discharge  of  his  duties  under  the  recent  election.  With  no  other  light  before  the  Chan- 
oellor  than  these  facts,  and  the  law  applicable  to  them,  the  rule  of  the  9th  of  February 
was  entered.  It  is  hardly  necessary  to  say,  that  the  adduction  of  the  commission,  with 
the  oaths  of  office  endorsed,  puts  an  end  to  this  proceeding.  But  it  is  due  to  the  respond- 
ent to  add,  that  his  efforts  to  perfect  his  title  were  commenced  so  soon  as  he  was  notified 
that  it  was  defective,  and  that  they  were,  substantially,  consummated,  as  appears  from 
the  statement  in  his  answer,  on  the  day  before  the  rule  was  entered. 

It  is  ordered  that  the  rule  of  the  9th  February  be  discharged.  It  is  further  ordered 
that  the  said  rule,  the  answer  of  Mr.  Laurens,  and  the  commission  tendered  by  him,  be 
recorded  as  part  of  these  proceedings. 

(Signed,)  Bin;.  F.  Dunkin. 

Filed,  23rd  April,  1849. 
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1  Lit  &  B.  366 ;  9  Wheat.  608 ;  2Saund.  411 ;  5  B.  <fc  P.  175; 

2  M.  <fc  S.  363;  So.  Ca.  Society,  vs.  Johnson,  1  McC.  41 ;  State 
vs.  Jeter,  1  McC.  233. 

W.  Whaley,  Magrath,  Memminger,  contra,  cited  Taylor  vs. 
Shrine,  2  Tread.  696 ;  State  vs.  Billy,  2  N.  <fc  McC.  357 ;  1  Cra. 
135;  3  Wash.  C.  C.  R.  464;  Peter's  C.  C.  R.  188;  6  Bin.  88; 
.  2  Gal.  R.  15  ;  4  Cra.  75 ;  2  Wend.  615 ;  14  Mass.  167 ;  Cross 
vs  Gabeau  #•  Hunt,  2  Bail.  211 ;  2  Brock.  96 ;  5  Peters,  115  ; 
10  Peters,  344;  9  Wheat.  733;  12  Wheat.  511;  3  Story  on  the 
Con.  §  1548 ;  5  Mason,  433 ;  2  Brock.  107;  Kottman  vs.  Ayer% 

3  Strob.  92 ;  McBee  vs.  Hoke,  2Sp.  138  ;  1  Green.  Cruise,  36-7 ; 
2  Hawks,  233;  5  Pick.  489;  1  Brock.  528;  7  Bac.  Abr.  292; 
2  Lev.  184;  3  Keb.  606;  1  BI.  Com.  283;  Dox  vs.  Post- Mas- 
ter-General,  11  Wheat.  184;  1  Story  Com.  325;  Levy  vs. 
Hampton,  1  McC.  145;  Folk  vs.  Cruikshanks,  4  Rich.  247; 
10  Mass.  290;  1  BI.  Com.  285;  1  Peters,  65;  Treasures  vs. 
Ross,  4  McC.  273 ;  4  Bur.  2008 ;  Duncan  vs.  Beard,  2N.& 
McC.  400;  Com.  Dig.  Patent,  P,  3,  A,  2,  K,  11,  pi.  2,  5  Stat. 
257 :  Trimmier  vs.  Trail,  2  Bail.  486 ;  Ordinary  vs.  Bingham, 
2  Hill,  512. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  In  December,  1840,  Edward  R.  Laurens  was 
elected  by  the  Legislature,  Master  in  Equity  for  Charleston  Dis- 
trict, and  lawfully  inducted  into  office. 

On  the  3rd  of  December,  1844,  he  was  again  elected  ;  on  the 
9th  of  December  his  official  bond  was  executed ;  on  the  24th 
of  December  it  was  approved  by  the  Commissioners,  and  its 
form  approved  by  the  Attorney-General ;  on  the  31st  March, 
1845,  it  was  filed  in  the  Treasurer's  office ;  and  his  commission 
bears  date,  the  7th  day  of  May,  1845 — the  only  oath,  however, 
that  is  endorsed  thereon,  is  the  oath  prescribed  by  the  amend- 
ment to  the  fourth  article  of  the  State  Constitution. 

In  December,  1848,  he  was  again  elected  to  the  same  office ; 
on  the  4th  of  December  his  official  bond  was  executed  ;  on  the 
7th  of  February,  1845,  it  was  approved  by  the  Commissioners 
15 
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and  by  the  Attorney-General — was  lodged  in  the  Treasurer's 
office  on  the  same  day ;  and  his  commission  bears  date  the  8th 
February,  to  which  no  seal  was  attached. 

In  the  two  first  stated  cases  the  actions  are  against  Eliza  R. 
Toomer  and  W.  C.  Gate  wood,  as  sureties  on  Laurens's  official 
bond  of  1844.  They  rest  their  defence  upon  two  grounds — 
1st,  That  the  said  Master  did  not  sue  out  his  commission  under 
the  election  of  1844,  within  the  time  prescribed  by  law.  2nd, 
That  he  did  not  take  and  subscribe  the  proper  oaths  of  office, 
and  cause  the  same  to  be  endorsed  upon  his  commission.  In 
the  last  stated  case,  the  action  is  against  Gate  wood,  as  one  of 
the  sureties  on  Laurens's  official  bond  of  1848 — who  also  rests 
his  defence  on  two  grounds :  1st,  That  the  bond  was  not  approved 
and  filed  in  the  Treasurer's  office  in  proper  time.  2nd,  That 
the  commission  issued  was  no  commission — not  being  sealed. 

These  several  grounds  of  defence  all  resolve  themselves  into 
the  single  inquiry,  Did  it  form  a  part  of  the  contract  of  these 
defendants,  when  they  undertook  to  become  responsible  for  any 
official  default  their  principal  might  commit,  during  the  several 
terms  to  which  he  had  been  elected,  that  before  their  liability 
should  attach,  their  said  principal  should  strictly  comply  with 
all  the  requirements  of  the  law,  so  as  to  constitute  himself,  be- 
fore entering  upon  the  duties  of  his  office,  in  all  respects,  and  in 
every  particular,  an  officer  dejure,  and  not  an  officer  de  facto 
merely? 

The  first  question  here  is,  the  effect  of  Laurens's  failure  to 
sue  out  his  commission  within  the  time  required  by  law,  and  to 
take  and  endorse  thereon  the  prescribed  oaths  of  office.  By 
the  3rd  section  of  the  Act  of  1840,  (11  Stat.  109)  every  Master- 
in-Equity,  is  required  within  three  weeks  after  his  election,  or 
appointment,  to  tender  his  bond  to  the  proper  officers  for  appro- 
val, and  immediately  after  the  same  has  been  approved,  to  de- 
posit the  same  with  the  Treasurer,  and  sue  out  his  commis- 
sion ;  "  and  upon  his  neglect  or  failure  to  do  so  within  the  said 
time,  his  office  shall  be  deemed  absolutely  vacant,  and  shall  be 
filled  by  election  or  appointment,  as  heretofore  provided."  By 
16* 


APPEALS  AT  LAW.  287 

OhirimUna,  Janaaiy,  1864. 

the  fourth  section  of  the  Act,  he  is  also  required,  before  entering 
upon  the  duties  of  his  office,  to  take,  and  subscribe,  the  oath 
prescribed  by  the  amendment  of  the  4th  article  of  the  Constitu- 
tion of  this  State ;  also  the  oath  required  to  be  taken  by  district 
officers,  and  endorse  the  same  on  his  commission  ;  "  and  unless 
the  said  oaths  be  so  taken,  endorsed  and  subscribed  within  ten 
days  from  the  issuing  of  the  said  commission,  the  said  commis- 
sion shall  be  utterly  null  and  void,  and  the  said  office  deemed 
absolutely  vacant."    In  the  leading  case  on  this  subject,  Mar* 
bury  vs.  Madison,  1  Cra.  137,  it  was  held  that  a  commission  is 
not  necesssary  to  the  appointment  of  an  officer  by  the  Execu- 
tive— and  the  following  distinction  was  taken :  That  when  the 
appointment  to  office  is  evidenced  by  a  public  act,  "  the  per- 
formance of  such  public  act  would  create  the  officer;  and  it  he 
was  not  removable  at  the  will  of  the  Executive,  would  either 
give  him  a  right  to  his  commission,  or  enable  him  to  perform  its 
duties  without  it."    In  the  case  of  the  State  vs.  Billy >  a  slave, 
2  N.  <fc  McC.  366,  it  is  said,  "that  the  commission  is  the  mere 
certificate  of  election ;"  and  as  to  the  oath  of  office  it  was  held 
"  the  true  constitutional  qualification,  the  oath  of  office,  may  be 
taken  before  or  after,  and  has  no  essential  relation  to,  or  depend- 
ence upon,  the  commission."    In  the  State  vs.  Jeter,  1  McC9 
233,  it  was  ruled  that,  "  the  tenure  by  which  an  office  is  held 
does  not  depend  upon  the  commission  which  the  Governor 
may  think  proper  to  give — it  is  only  evidence  of  the  appoint- 
ment.   The  tenure  must  depend  upon  the  provisions  of  the  Act 
creating  the  office,  or  upon  the  Constitution."   See  also  the  Trea- 
surers vs.  Stevens,  2  McC.  107;  McBee  vs.  Hoke,  2  Sp.  138; 
Kottman  vs.  Ayer,  3  Strob.  92.    In  all  these  cases  the  doctrine  is 
affirmed,  that  the  statutory  provisions  prescribing  the  manuer 
of  executing  the  bond,  suing  out  the  commission,  or  taking  the 
oaths  of  office,  are  merely  directory ;  and  that  the  omission  to 
qualify,  by  giving  the  bond,  suing  out  the  commission  or  taking 
the  oaths  of  office,  is  cause  of  forfeiture ;  but  so  long  as  the  offi- 
cer appointed  continues  to  exercise  the  duties  of  his  office,  his 
official  acts  as  to  third  persons  are  legal. 
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The  remaining  point  in  the  inquiry  is,  Laurens's  fwlore  to  file 
his  bond  in  the  Treasurer's  office,  within  the  time  prescribed  by 
the  Act.  To  this  objection  the  case  of  the  Treasurers  vs.  Ste- 
vens furnishes  a  conclusive  answer. 

That  was  an  action  against  one  of  the  sureties  to  a  Sheriff's 
bond.  Several  grounds  of  defence  were  relied  on.  One  was, 
that  the  Act  of  1795  required  the  sureties  to  be  approved  by 
three  commissioners — whereas,  the  bond  in  question  had  been 
approved  but  by  'two.  Another  ground  was,  that  the  Act  de- 
clared that  the  Sheriff  should  not  enter  upon  the  duties  of  his 
office,  until  he  had  recorded  in  the  Clerk's  office  a  certificate 
from  the  commissioners,  that  he  had  executed  and  lodged  in 
the  Treasury  his  bond,  as  required  by  the  Act ;  and  that  if  he 
failed  to  comply  with  these  requisites  his  office  was  declared 
vacant. 

To  the  first  objection,  it  was  answered  by  the  Court:  "The 
injunction  is  merely  directory,  and  though  the  total  neglect 
might  possibly  have  afforded  a  ground  for  declaring  the  Sheriff's 
office  vacated,  still,  as  long  as  he  remained  in  office,  he  must 
be  regarded  as  an  officer,  and  his  own  failure  to  perfect  his 
security  cannot  be  pleaded  in  bar  against  the  consequences  of 
his  misconduct,  in  not  discharging  his  official  duties."  To  the 
other  objection  it  was  answered :  "  It  was  the  duty  of  the  She- 
riff to  have  recorded  in  the  Clerk's  office  the  certificate  of  the 
commissioners.  This  also  is  required  of  him  by  the  Act,  and 
if  he  did  not  do  so,  neither  he  nor  his  sureties  can  take  advan- 
tage of  his  wrongful  neglect.  They  are  still  bound  by  their 
bond  which  was  given  on  their  part,  and  accepted  by  the  trea- 
surers. The  end  in  view,  was  to  obtain  security  by  bond  for 
the  officer,  and  such  a  bond  as  the  treasurers  have  accepted! 
must  have  been  given,  and  becomes  a  binding  contract.  The 
approval  by  the  commissioners,  the  certificate,  recording,  &c., 
are,  besides,  no  more  than  mere  modes  of  giving,  examining 
and  perpetuating  the  bond."  Although  the  doctrine  which 
holds  one  in  office,  and  exercising  its  functions  to  be  rightfully 
there,  and,  so  far  as  third  persons  are  concerned,  legalize  his 
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acts,  was  not  questioned  in  the  argument,  it  may,  however,  be 
insisted,  that  it  was  inapplicable  to  the  case  of  Mr.  Laurens,  inas- 
much as  there  never  was  a  time,  from  his  entry  in  1840,  to  his 
resignation  in  1851,  when  he  held  his  office  under  color  of  title 
merely,  but  that  during  the  whole  of  that  time  he  was  holding 
over  dejure,  under  his  qualification  and  entry  in  1840 — that  at 
the  expiration  of  each  regular  term,  he  held  over  dejure,  until  he 
could  enter  dejure — in  other  words,  although  he  was  his  own 
successor,  he  could  not  surrender  to  himself  his  office  under  the 
previous  tenure,  and  enter  upon  the  new  term,  until  he  had  fully 
perfected  his  title  by  complying  with  all  the  requisitions  of 
the  law. 

This  position,  it  is  obvious,  is  nolhing  more  or  less  than  a 
counterpart  of  the  case  we  have  just  been  considering,  and  rests 
upon  the  assumption  that  the  title  to  the  office  in  question  de- 
pends entirely  upon  a  strict  compliance,  on  the  part  of  the  officer, 
with  all  the  provisions  of  the  Act  creating  it ;  and  that  a  failure 
in  any  oue  particular,  renders  his  election  absolutely  void.  But 
it  is  clear,  that  such  a  conclusion  cannot  be  reached,  with- 
out coming  in  direct  conflict  with  every  respectable  judicial 
adjudication  on  this  branch  of  the  law;  for  in  all  of  these,  to 
which  reference  has  already  been  made,  we  find  the  doctrine 
broadly  affirmed,  that  the  only  effiacy  that  is  imparted  to  the 
official  title,  by  a  strict  compliance  with  the  provisions  of  the 
Act-  such  as  the  execution  of  the  bond,  and  filing  it  in  the 
Treasurer's  office,  suing  out  the  commission,  and  taking  and 
endorsing  thereon  the  oaths  of  office  within  a  given  time — is 
merely  to  protect  it  against  forfeiture  at  the  instance  of  the  State. 
But  if,  instead  of  enforcing  a  forfeiture  of  the  office,  the  State 
sees  fit  to  excuse  the  delinquency  of  the  officer  by  granting  him 
a  commission,  the  defects  in  his  title,  whatever  they  may  be, 
are  thereby  completely  cured,  and  if  he  be  already  in  office,  his 
de facto  title  is  immediately  converted  into  a  title  dejure,  and 
has  relation  back  to  the  period  of  his  election ;  or,  if  he  be  not 
in  possession  of  the  office  at  the  time,  his  right  to  enter  thereon, 
as  against  all  the  world,  is  unquestionable. 
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Let  us  apply  this  doctrine  to  the  argument  which  was  so  in- 
geniously constructed  for  the  defendants. 

While  the  right  of  the  lawful  incumbent  in  office  to  resist  the 
entry  of  his  successor  until  the  official  title  of  the  latter  is  per- 
fected, is  fully  conceded,  it  is  clear,  however,  that  such  right 
can  only  be  practically  enforced  where  the  incumbent  and  the 
successor  are  different  persons,  and  that  such  right,  too,  can  only 
exist  so  long  as  the  title  of  the  latter  is  incomplete ;  but  the 
moment  such  title  is  actually  perfected,  no  matter  what  may 
have  been  the  laches  or  delay  that  retarded  its  completion,  by 
a  full  compliance  with  all  the  provisions  of  the  law,  the  incum- 
bent's right  to  resist  the  entry  of  his  successor  is  eo  instanti  at 
an  end ;  and  this  period,  whenever  it  does  happen,  will  form 
the  terminating  point  of  the  old  tenure,  and  the  commencement 
of  the  new. 

Let  us  apply  this  rule  to  Mr.  Laurens's  election  in  1844 — 
supposing  all  the  time  another  person  to  have  been  the  incum- 
bent. On  the  3rd  of  December  he  was  elected.  On  the  9th  his 
bond  was  executed.  On  the  24th  it  was  approved  by  the  com- 
missioners. Up  to  this  time  his  title  was  in  part  perfected.  On 
the  31st  March,  1845,  his  bond  was  filed  in  the  Treasurer's 
office,  and  his  commission  was  sued  out  on  the  7th  of  May  fol- 
lowing. Here,  then,  were  two  things  which  he  had  omitted  to  do 
in  order  to  secure  a  perfect  title  to  the  office — his  failure  to  file 
his  bond  in  the  Treasurer's  office  and  to  sue  out  his  commission, 
&c,  within  the  time  prescribed  by  the  Act. 

In  that  condition  of  things,  and  being  out  of  office,  as  we  have 
supposed,  the  lawful  incumbent  might  rightfully  have  resisted  his 
entry,  and  the  State  might  also  have  declared  his  office  vacant, 
and  ordered  the  vacancy  to  be  filled,  either  by  election  or  ap- 
pointment, pursuant  to  the  provisions  of  the  Act.  But  the 
moment  he  was  permitted  to  file  his  bond  in  the  Treasurer's 
office,  and  to  sue  out  his  commission,  these  several  delinquen- 
cies became  completely  cured,  and  his  title  de  facto  was  ren- 
dered as  perfect  as  if  there  had  been  a  literal  compliance  with 
all  the  provisions  of  the  Act;  and  any  attempt  by  the  incumbent 
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to  have  resisted  his  entry  would  have  been  rendered  as  una- 
vailing, as  would  an  attempt  on  the  part  of  the  State  to  have 
compelled  a  forfeiture.  The  same  remarks  apply  with  equal, 
if  not  greater  force,  to  the  election  in  1848. 

I  now  propose  to  apply  the  rule  to  the  state  of  things  as  they 
existed  upon  the  several  occasions  of  Mr.  Laurens's  elections  in 
1844  and  1848,  and  when  he  united  in  himself,  upon  both  occa- 
sions, the  two-fold  characters  of  incumbent  and  successor.  In 
December,  1844,  his  office,  as  we  have  seen,  was  declared  vacant 
by  the  Legislature,  when  he  became  a  candidate  for  re-election. 
On  the  3d  of  December  he  was  elected,  and  on  the  9th  execu- 
ted his  official  bond.  On  the  24th  day  of  the  same  month  the 
bond  was  approved  by  the  Attorney-General,  the  Comptroller- 
General  and  the  Secretary  of  State.  Being  all  this  time  in 
possession  of  the  office,  and  having  perfected  his  security,  he 
exhibited  a  complete  de  facto  title — the  only  title,  by- the- way, 
in  which  the  public  has  any  interest,  as  can  well  be  imagined, 
and  one  which  neither  Mr.  L.  nor  his  sureties  can  be  permitted 
to  repudiate ;  for  to  do  so,  would  be  not  only  to  sanction  a  fraud 
upon  the  community,  but  upon  the  Legislature.  The  only  acts 
he  omitted  to  perform,  in  order  to  complete  his  dejure  title,  were 
the  filing  of  the  bond  and  the  suing  out  of  the  commission. 
These  were  matters,  however,  which  alone  concerned  the  State, 
and  with  which  the  public  had  nothing  to  do.  But  the  moment 
the  bond  was  filed  and  the  commission  sued  out,  the  breach 
between  Mr.  Laurens  and.  the  State  was  completely  healed,  and 
his  title  dejure  fully  perfected.  But  it  is  said,  *  At  the  expira- 
tion of  each  regular  term  he  held  over  dejure,  until  he  could 
enter  dejure?  There  was  certainly  nothing  which  rendered 
it  imperative  on  Mr.  L.  to  hold  over  under  his  dejure  title.  It 
was  certainly  competent  for  him  to  have  resigned  his  office  at  the 
expiration  of  his  old  term,  and  to  have  entered  under  his  de  facto 
title  under  the  new ;  and  was  it  not  equally  competent  for  him, 
although  the  incumbent,  without  going  through  the  idle  cere* 
mony  of  a  formal  surrender,  to  do  the  same  thing — although  in 
a  different  manner?    But  if  Mr.  L.  failed  to  remove  the  only 
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obstacle  in  the  way  to  his  regular  entry  under  a  de  jure  title, 
it  was  clearly  occasioned  by  his  own  laches;  and  is  not  this 
objection,  if  objection  it  be,  encountered  by  the  legal  maxim, 
that  a  party  is  not  permitted  to  take  advantage  of  his  own  wrong. 
Or,  as  was  said,  in  the  case  of  the  Treasurers  vs.  Stevens,  "It 
was  the  duty  of  the  Sheriff  to  have  recorded  in  the  Clerk's  office 
the  certificate  of  the  commissioners.  This  also  is  required  of 
him  by  the  Act,  and  if  he  did  not  do  so,  neither  he  nor  his 
securities,  can  take  advantage  of  the  wrongful  neglect." 

If  we  refer  to  the  course  pursued  by  Mr.  Laurens  under  his 
election,  in  1848,  we  will  find,  if  any  thing,  less  of  laches,  and 
clearer  indications  of  an  abandonment  of  the  old,  and  an  accept- 
ance of  the  new  tenure,  than  on  the  former  election.  On  the 
1st  day  of  December  in  that  year,  he  was  again  elected  to  the 
same  office.  On  the  6th  day  of  the  same  month,  his  official 
bond  was  executed.  On  the  9th  day  of  February,  1845,  a  rule 
was  ordered  against  him  by  Chancellor  Dunkiti,  to  show  cause 
why  his  office  should  not  be  declared  vacant  for  failing  to  pro- 
duce his  commission  on  the  first  day  of  the  term.  In  his  answer 
to  the  rule,  instead  of  relying  on  his  de  jure  title  and  entry 
under  his  election  in  1840,  he  vindicates  himself  against  the 
charge  of  laches,  by  showing  that  he  had  used  all  proper  dili- 
gence to  perfect  his  title,  but  had  been  prevented  by  circum- 
stances beyond  his  control.  The  defect  in  his  dejure  title  was 
however  remedied  by  the  filing  of  his  bond  in  the  Treasurer's 
office  on  the  8th  day  of  February,  and  the  suing  out  his  com- 
mission on  the  same  day ;  and  if  the  commission  was  really  de- 
fective, it  was  such  a  defect  as  could  by  no  means  avail  the  de- 
fendants. 

But  conceding  the  official  titles  of  Mr.  Laurens  to  have  been 
defective,  it  is  clear,  both  upon  principle  and  authority,  that 
such  defects  cannot  be  pleaded  in  bar  by  the  sureties,  to  an 
action  on  the  official  bond  for  a  default  committed  by  their  prin- 
cipal ;  for  what  was  said  in  the  case  of  the  Treasurers  vs. 
Stevens,  in  reference  to  the  office  of  Sheriff,  is  strictly  applicable 
to  the  case  under  consideration :  "  When  we  reflect  that  the 
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bond  and  security,  the  approval,  the  certificate  and  recording; 
are  all  proved  and  done  by  the  Sheriff  aAer  his  election,  and 
before  he  shall  enter  upon  his  office — that  these  are  all  acts 
required  strictly  of  him,  we  cannot  but  foresee  the  great  damage 
of  permitting  him,  or  his  sureties,  deriving  advantage  from  any 
error,  or  omission,  either  in  the  bond,  or  in  the  manner  of  giving 
or  recording  it." 

It  is  therefore  the  unanimous  opinion  of  the  Court  that  the 
motions  for  a  non-suit,  and  for  a  new  trial,  in  all  the  cases,  should 
be  dismissed ;  and  it  is  so  ordered. 

O'Nrall,  Wardlaw,  Withers,  Whitner  and  Glovbr, 
JJ.,  concurred. 
Motions  dismissed.  % 
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The  State  ex  rel.  Rice  Dulin  and  others  vs.  Thomas  Lehre 
and  othersj  commissioners  to  receive  subscriptions  to  the 
Capital  Stock  of  The  People's  Bank. 

The  State  ex  rel  Rice  Dulin  and  others  vs.  Edwin  P.  Starr 
and  others^  President  and  Directors  of  The  Peoples  Bank. 

Under  a  proper  construction  of  the  Aet  of  1862,  (12  Stat.  212,)  the  eight  new  Banks 
thereby  incorporated  hare,  suhject  to  the  additional  regulations  and  restrictions  im- 
posed by  the  said  Act,  all  the  corporate  powers  and  privileges  belonging  not  only  to 
the  Planters  and  Mechanics3  Bank,  but  also  to  the  Union  Bank  and  the  Commercial 
Bank  of  Columbia,  under  their  original  charters. 

The  provision  in  the  9th  section  of  said  Act,  that  "it  shall  not  be  lawful  for  any  person 
to  subscribe  for  shares  in  the  namo  of  other  persons,"  was  not  intended  to  exclude  a 
bona  fide  subscription  for  stock  by  an  attorney  for  and  in  the  name  of  his  principal ; 
but  to  ezolude  subscriptions  by  one  for  his  own  benefit,  in  the  names  of  others. 

The  Commissioners,  appointed  under  the  provisions  of  the  Aot,  to  take  subscriptions, 
had  the  power  to  require  one  offering  to  subscribe  for  stock  in  the  name  of  another, 
to  produce  satisfactory  evidence,  other  than  a  mere  power  of  attorney,  that  the  sub- 
scription was  intended,  banajlde,  for  the  benefit  of  the  principal ;  and  if  suoh  evidence 
was  not  produced  to  reject  the  subscription. 

Before  a  mandamus  to  oompel  a  party  to  perform  a  particular  actor  duty  can  be  applied 
for,  a  demand  upon  the  party  to  perform  the  aet  or  duty  must  be  made. 

An  objection,  however,  for  want  of  a  demand  oomes  too  late,  after  the  merits  of  the 
ease  have  been  discussed. 

Under  the  aforesaid  Act  of  1862,  the  Commissioners  appointed  to  take  subscriptions, 
had  no  power,  in  oase  of  over-subscription,  to  apportion  the  stock  among  the  subscri- 
bers— that  belonged  to  the  corporation.  At  any  rate,  the  Commissioners  had  no  suoh 
power  after  the  subscribers  had  become  a  body  corporate  by  meeting  under  the  notice 
of  the  Comptroller  General. 

If  the  return  to  a  mandamus  si  poteris,  shows  that  it  is  impossible  to  perform  the  aet 
required,  a  peremptory  mandamus  will  not  be  granted. 

Quo  warranto  will  not  lie  against  one  claiming  office  under  a  supposed  corporation,  If  no 
such  corporation  exists. 

Though  quo  warranto  may  issue  against  one  claiming  office  under  a  corporation,  who 
was  not  elected  by  a  majority  of  legal  votes,  yet  the  fact  must  be  made  to  appear, 
that,  deducting  the  illegal  votes  he  received,  be  was  not  elected. 

A  corporator,  who,  knowing  of  the  objection  to  the  legality  of  a  certain  class  of  votes, 
nevertheless  attends  a  meeting  of  the  corporation  at  which  the  votes  are  decided  to  be 
legal,  aoquiesoes  in  the  decision,  and  canvasses  and  votes  at  the  election,  will  not  be 
permitted  afterwards  to  question  the  titles  of  the  officers  elected,  on  the  ground  tha* 
that  class  of  votes  were  illegal. 

An  information  in  the  nature  of  a  quo  warranto  is  not  allowed  of  course,  but  only  in 
the  exercise  of  a  sound  discretion. 
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Before  Frost,  J.,  at  Charleston,  Fall  Term,  1853. 

The  Legislature,  at  its  session  in  1852,  passed  an  Act(a)  pro- 
viding as  well  for  the  re-charter  of  certain  Banks  then  in  exist- 
ence, as  for  the  incorporation  of  several  new  Banks.  By  the 
first  six  sections  of  the  Act,  the  charter  of  the  Planters  and 
Mechanics'  Bank  was  renewed  for  the  term  of  twenty-one  years, 
and  certain  regulations  and  restrictions  enacted  and  applied  to 
this  Bank.  By  the  seventh  section,  the  charters  of  the  Union 
Bank,  and  Commercial  Bank  of  Columbia,  were  renewed  for 
the  same  time,  with  the  same  privileges,  and  "  subject  to  the 
same  regulations  and  restrictions,  as  are  herein  provided  in  re- 
lation to  the  said  Planters  and  Mechanics'  Bank."  Provision 
was  then  made,  by  the  eighth  section,  for  the  incorporation  of 
eight  new  Banks,  under  different  names,  and  with  different 
capitals,  respectively ;  among  which  was  one  to  be  called  the 
People's  Bank,  with  a  capital  of  one  million.  The  rest  of  the 
Act  is  in  the  following  words :  "  which  said  Banks  shall  have 
and  possess  the  same  rights  and  privileges,  and  be  subject  to  the 
same  duties,  liabilities,  obligations,  regulations,  and  restrictions 
herein  provided  for  the  said  Planters  and  Mechanics'  Bank,  and 
Union  Bank,  and  Commercial  Bank.  The  capital  stock  of  each 
of  the  said  eight  Banks  shall  be  divided  into  shares  of  twenty- 
five  dollars  each." 

u  IX.  The  Comptroller  General  shall  be  authorized  to  ap- 
point fit  and  proper  persons  as  Commissioners,  at  Columbia  and 
Charleston,  or  elsewhere,  as  he  may  decide,  to  open  subscrip- 
tions, between  the  first  day  of  April  and  the  first  day  of  July 
next,  to  the  capital  stock  of  the  eight  Banks  respectively  named 
in  the  foregoing  section ;  and  to  require  five  dollars  on  each 
share  from  subscribers  in  specie,  or  notes  of  specie  paying  Banks 
of  this  State ;  and  shall  deposit  the  same  in  such  Bank  as  a 
majority  of  the  subscribers  shall  designate,  for  the  use  of  the 
respective  Banks,  on  the  first  meeting  of  the  subscribers.  That 
as  soon  as  the  subscription  shall  respectively  be  filled  to  the 

(a)  12  Stat.  212. 
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amount  of  the  capital  stock  of  each  of  the  Banks  respectively 
hereinbefore  named,  it  shall  be  the  duty  of  the  Comptroller 
General  to  notify  said  subscribers  to  meet,  who  shall  thereupon 
become  a  body  corporate,  with  the  same  privileges  and  rights 
as  the  Stockholders  of  the  Banks  whose  charters  are  hereby 
renewed,  and  make  all  by-laws  not  inconsistent  with  the  laws 
of  the  land,  to  provide  for  the  election  of  officers,  the  division 
of  the  capital  stock  as  aforesaid,  the  payment  of  the  subscrip- 
tions, and  all  arrangements  to  put  into  operation  the  charters 
hereby  granted.  Provided,  that  no  one  of  the  Banks  hereby 
incorporated  for  the  first  time,  shall  issue  any  bill  or  note,  or 
transact  business,  until  satisfactory  proof  shall  be  given  to  the 
Comptroller  General  that  one-half  of  the  capital  stock  of  each 
Bank  has  been  paid  in ;  one  moiety  thereof  in  gold  or  silver, 
and  the  other  moiety  in  notes  of  specie-paying  Banks.  And 
provided further ',  that  in  case  of  over-subscription  to  the  stock 
of  any  of  the  foregoing  Banks,  the  said  subscription  shall  be 
reduced  pro  rata,  but  no  subscription  of  five  shares  or  under 
shall  be  reduced  ;  and  it  shall  not  be  lawful  for  any  person  to 
subscribe  for  shares  in  the  name  of  other  persons." 

Acting  in  pursuance  of  the  provisions  of  this  Act,  the  Comp- 
troller General  appointed  the  following  six  gentlemen  to  take 
subscriptions  to  the  People's  Bank  in  Charleston,  to  wit :  Tho- 
mas Lehre,  W.  J.  Bennett,  Joseph  Prevost,  Thomas  N.  Gads- 
den, E.  P.  Starr,  and  George  S.  Cameron.  Previously  to  the 
opening  of  the  books,  some  inquiry  was  suggested  among  the 
Commissioners,  as  to  the  meaning  of  that  portion  of  the  Act, 
which  prohibited  subscriptions  by  one  person  in  the  name  of 
another ;  they  submitted  the  matter  to  legal  counsel,  and  the 
opinion  given  to  them  was,  that  according  to  a  proper  construc- 
tion of  the  Act,  subscriptions  might  be  made  by  attorney,  pro- 
vided such  subscriptions  were  really  for  the  benefit  of  the  prin- 
cipal. Books  were  then  opened,  after  advertisement  in  the 
public  journals,  in  which  this  provision  of  the  Act  was  recited, 
by  the  above-named  Commissioners  in  Charleston,  for  subscript 
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Uods;  and  so  kept  open,  on  the  fourth,  fifth,  and  sixth  days  of 
April,  from  10  A.  M.  until  4  P.  JVL 

On  the  first  day  several  persons  came  with  lists  of  names,  and 
offered  to  subscribe  in  lots  of  four  and  five  shares  for  each  of 
such  names.  The  Commissioners  inquired  whether  the  sub- 
scriptions were  really  for  the  persons  whose  names  were  thus 
used,  or  for  themselves ;  and  upon  their  answering  that  they 
were  for  themselves,  these  subscriptions  wore  rejected.  To  this 
inquiry,  however,  one  person,  on  the  second  day,  refused  to  an- 
swer, and  insisted  ihat  he  had  a  right  to  subscribe  for  any  names 
that  he  might  offer,  and,  after  some  hesitation,  his  subscription 
in  tKe  names  offered  was  allowed,  and  after  this  no  further  in- 
quiry or  objection  was  made.  The  form  in  these  cases  was  a 
short  written  or  printed  letter  of  attorney,  authorizing  the  person 
for  whose  benefit  it  was  made  to  subscribe  for  such  number  of 
shares,  and  to  vote  on  and  transfer  them  in  the  names  of  the 
undersigned,  to  which  were  appended  long  lists  of  names.  The 
authority  to  vote  and  transfer  the  shares  were  sometimes  on  a 
separate  paper,  and  sometimes  incorporated  with  the  power  to 
subscribe ;  and  in  some  instances,  there  was  a  separate  power 
of  attorney  for  each  name.  The  Relators  subscribed  in  their 
own  names  for  the  following  number  of  shares — R.  DuKn,  two 
thousand  shares ;  D.  F.  Fleming,  ten  shares ;  Austin  Cannady, 
twenty  shares ;  Charles  Witte,  one  hundred  shares ;  and  Sam* 
uel  McLaughlin,  one  hundred  shares.  After  the  books  were 
closed,  it  appeared  that  the  number  of  shares  subscribed  for, 
largely  exceeded  the  number  fixed  by  the  Act — the  shares  sub- 
scribed amounting  to  sixty-three  thousand  and  eighty-eight, 
whereas  forty  thousand  was  the  number  required  to  make  up 
the  capital.  An  apportionment  was  then  made  by  the  Com- 
missioners, in  which  they  allotted  to  the  names  annexed  to  the 
lists,  and  so  used  by  the  persons  offering  them,  the  full  number 
of  subscriptions  which  they  would  have  been  entitled  to,  had 
such  subscriptions  really  been  made  on  behalf  of  those  whose 
names  were  annexed ;  thus  allowing  such  subscribers  four  or 
five  shares  respectively,  for  each  name  in  their  lists.    When 
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this  was  known,  a  written  objection  and  protest  to  the  allowance 
of  these  fictitious  subscriptions,  and  the  advantage  thereby 
gained  in  the  apportionment,  was  made  by  Mr.  R.  Dulin,  one 
of  tho  Relators,  and  presented  to  the  Commissioners.^)  Soon 
after  a  meeting  was  held,  on  the  26th  of  April,  of  Shareholders 
to  the  Bank,  at  which  the  Commissioners  presented  their  report, 
stating  the  number  of  shares  subscribed,  and  the  apportionment 
made  by  them ;  and  also  reporting  the  objection  made  by  Mr. 
R.  Dulin,  and  the  protest  which  he  had  presented  to  them.  Up- 
on the  consideration  of  the  report,  Mr.  Dulin  opposed  the  ad- 
mission of  the  fictitious  subscriptions,  as  by  it  an  undue  advan- 
tage was  allowed  to  those  by  whom  they  were  made,  not  only 
in  the  amount  of  shares  obtained  by  them,  but  also  in  the  greater 
number  of  votes  which  they  would  thereby  gain  ;  and  he  pro- 
posed that  such  subscriptions  should  be  consolidated,  and  treated 
as  the  subscriptions  of  the  pretended  attorney,  so  that  subscri- 
bers using  the  names  of  others  should  be  in  no  better  situation, 
as  to  the  number  of  votes,  than  those  subscribing  in  their  own 
names,  declaring  his  readiness  to  acquiesce  in  the  conclusion  of 
the  majority.  It  was  then  moved,  that  so  much  of  the  report 
of  the  Commissioners  as  regarded  the  protest  of  Mr.  Dulin 
should  be  laid  upon  the  table,  and  the  rest  be  adopted ;  this  was 
carried  out;  Mr.  Dulin's  proposition  was  never  distinctly  sub- 
mitted to  the  meeting,  but  a  vote  taken,  approving  of  the  conduct 
of  the  Commissioners.(c) 

(o)  The  following  is  a  copy  of  the  protest : 

I  hereby  notify  yon,  that  I  object  to  the  legality  of  the  subscriptions  made  under 
powers  of  attorney  for  five  shares  each,  on  the  ground  that  the  said  subscriptions  were 
not  made  for  the  benefit  of  the  subscribers,  but  for  other  parties ;  and  I  object  to  any 
allotment  of  shares  on  those  subscriptions.  It  is  my  intention  to  adopt  such  legal  mea- 
sures as  may  be  necessary  to  enforce  my  objection,  and  give  you  this  notice  not  to  pay 
oyer  the  monies  which  have  been  received  by  you  from  subscribers,  till  the  question 
has  been  decided  by  the  proper  authority,  or  until  after  the  meeting  of  the  stockholders 
to-morrow. 

Yours,  respectfully,  B.  Dulin. 

Charleston,  25th  April,  1863. 

(c)  The  following  is  a  copy  of  the  resolution  adopted  by  the  meeting : 

Resolved,  That  this  meeting  fully  approve  of  the  course  taken  by  the  Commissioners 
in  relation  to  subscriptions,  and  their  apportionment  of  the  stock,  and  that  the  thanks 
of  the  meeting  be  returned  them. 
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A  motion  was  made,  that  the  managers  of  election  should  re- 
quire persons  offering  to  vote,  to  take  the  oath  provided  for  in 
the  charter  of  the  Planters  and  Mechanics'  Bank,  to  the  effect, 
that  the  shares  for  which  one  offered  to  vote  in  his  own  right, 
really  belonged  to  him ;  and  that  those  on  which  he  claimed  to 
yote  as  proxy  for  another,  really  belonged  to  such  other.  This 
was  also  laid  upon  the  table,  and  resolutions  were  adopted  pro- 
viding for  the  election  of  directors,  the  appointment  of  managers, 
and  directing  them  to  conduct  the  election  in  the  manner  pur- 
sued in  the  Farmers'  and  Exchange  Bank. 

Mr.  Dulin,  and  the  other  Relators,  received  from  the  Commis- 
sioners the  surplus  remaining  from  the  reduction  of  their  sub- 
scriptions, and  voted  at  the  election  afterwards  held.  The  elec- 
tion was  held  on  the  second  of  May,  the  Monday  after ;  and 
following  the  course  which  had  been  pursued  in  the  election  of 
the  Farmers'  and  Exchange  Bank,  the  managers  adopted  the 
scale  directed  by  the  charter  of  the  Planters  and  Mechanics9 
Bank,  which  allows  a  larger  proportion  of  votes  to  the  shares 
held  in  small  amounts.  According  to  this,  one  vote  was  given 
to  every  four  shares  up  to  twenty,  then  the  proportion  is  raised, 
so  that  between  twenty  and  sixty  the  proportion  is  doubled,  and 
between  sixty  and  one  hundred  and  twenty,  one  vote  allowed 
for  every  twelve  shares ;  between  one  hundred  and  twenty  and 
two  hundred,  one  vote  for  every  sixteen  shares ;  and  above  two 
hundred,  one  vote  for  every  twenty  shares;  and  no  person  is  al- 
lowed more  than  sixty  votes,  whatever  may  be  the  number  of 
shares  held  by  him.  Adopting  this  scale,  the  subscribers  were 
allowed  the  number  of  votes  which  they  claimed  under  it;  and 
they  were  suffered  to  give  the  number  of  votes  which  would 
have  belonged  to  the  shares  assigned  to  their  lists  of  names,  had 
those  shares  really  belonged  in  such  proportions  to  the  persons 
whose  names  were  used. 

Thus,  T.  N.  Gadsden  gave  two  hundred  and  seventy  votes 
on  behalf  of  the  shares  assigned  to  his  lists,  besides  twenty-four 
votes  for  himself;  W.  G.  Armstrong  three  hundred  votes  for 
the  shares  assigned  to  his  lists ;  and  various  other  persons  a 
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much  larger  number  of  votes  than  they  would  have  been  enti- 
tled to  for  any  amount  of  stock  which  they  might  have  held 
in  their  own  names ;  Mr.  Dulin  casting  but  sixty  votes  for  eleven 
hundred  and  sixty-six  shares  assigned  to  him.  At  this  election 
the  following  thirteen  persons  were  elected  directors,  viz : 

Messrs.  E.  P.  Starr,  George  W.  Brown,  O.  B.  Heriot,  R.  F.. 
Reynolds,  C.  L.  Burckmyer,  W.  H.  Houston,  J.  W.  Scruggs,  J. 
F.  Green,  E.  W.  Edgerton,  Thomas  N.  Gadsden,  B.  D.  Boyd, 
L.  T.  Potter,  and  A.  McKenzie  ;  and  on  the  next  day  they  pro- 
ceeded to  elect  E.  P.  Starr  their  President. 

On  the  day  after  the  election  for  directors,  notice  was  given 
to  the  Commissioners,  on  behalf  of  the  present  Relators,  not  to 
pay  over  to  the  above  persons,  claiming  to  be  President  and  Di- 
rectors, the  funds  in  their  hands  paid  on  the  subscriptions  to  the 
stock,  as  legal  proceedings  were  about  to  be  taken  to  contest  the 
matter :  and  on  the  6th  of  May,  notice  to  those  declared  elected 
Directors,  that  a  motion  would  be  made  on  the  14th,  before  a 
Judge  at  Chambers,  for  a  rule  to  show  cause  why  informations 
in  the  nature  of  a  quo  warranto  should  not  be  exhibited  against 
them ;  and  also  to  the  Commissioners,  that  a  motion  would  be 
made  at  the  same  time  for  a  rule  to  show  cause  why  a  manda- 
mus should  not  issue,  to  compel  them  to  re-apportion  the  stock 
m  conformity  with  the  Act.  Accordingly,  both  matters  were 
taken  up  before  his  Honor,  Mr.  J.  O'Neall,  at  Chambers,  in 
Columbia,  on  Saturday,  14th  May.  The  motion  was  supported, 
on  behalf  of  the  Relators,  by  affidavits  of  themselves  and  oth- 
ers ;  and  resisted  by  the  President  and  Directors  elect,  and  some 
of  the  Commissioners,  by  counter  affidavits.  The  assent  of  the 
Attorney  General  to  the  use  of  his  name  was  also  shown. 

After  hearing  the  affidavits  and  argument  of  counsel,  his 
Honor  ordered  rules  to  issue,  and  gave  the  following  opinion : 

O'Neall,  J.  In  this  case  a  great  deal  of  matter  has  been 
presented  for  my  consideration  ;  and  rules  are  moved  for,  first, 
against  the  Commissioners,  to  show  cause  why  a  mandamus 
should  not  issue,  requiring  them  to  re-apportion  the  stock;  and, 
second,  against  the  President  and  Directors  recently  elected,  to 
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show  cause  why  an  information,  in  the  nature  of  a  quo  war- 
ranto, should  not  be  issued  against  them,  as  being  illegally 
elected. 

The  case  has  been  very  fully  argued,  and  I  shall  very  briefly 
state  my  conclusions. 

Under  the  Act  of  December  last,  the  People's  Bank,  with 
seven  other  new  Banks,  was  incorporated,  in  connection  with 
the  renewal  of  the  charters  of  the  Planters  and  Mechanics' 
Bank,  the  Union  Bank,  and  the  Commercial  Bank.  As  might 
be  expected,  in  such  a  jumble,  there  is  great  difficulty  in  con- 
struction. Blind,  however,  as  the  law  may  be,  I  am  compelled 
to  endeavor  to  come  to  some  conclusion,  as  nearly  right  as  I 
can. 

The  first  inquiry  is,  whether  the  subscriptions  of  five  shares, 
under  powers  of  attorney,  are  in  violation  of  the  law  7  The 
Act,  in  the  last  clause  of  the  9th  section,  (Acts  of  1852,  214,) 
declares,  "It  shall  not  be  lawful  for  any  person  to  subscribe  for 
shares  in  the  name  of  other  persons."  A  literal  reading  of 
those  words  will  exclude  any  subscriptions  in  the  name  of  an* 
other  person,  whether  by  a  bona  fide  power  of  attorney  or  not. 
This  was  clearly  not  intended.  He  who  bona  fide  subscribed 
under  a  power  of  attorney  for  another  person,  was  not  acting 
in  violation  of  the  law.  This,  as  I  understand  from  Colonel 
Lehre's  affidavit,  was  the  rule  adopted,  and  pursued  for  a  time. 
Subsequently  the  question  was  raised,  whether  the  Commis- 
sioners had  the  right  to  make  the  inquiry  as  to  the  bona  fides; 
and  it  was  ruled  they  had  not,  and  then  the  flood  was  upon 
them.  For  many  persons  subscribed  for  five  shares  in  the 
names  of  other  persons,  under  powers  of  attorney.  For  exam- 
ple, G.  W.  King,  on  an  affidavit  before  me,  avows  that  he  sub- 
scribed in  the  names  of  eighty-five  persons,  for  five  shares  each, 
amounting  to  four  hundred  and  twenty-five  shares ;  that  he 
paid  the  advance  on  the  subscription,  and  that  the  persons  in 
whose  names  he  subscribed,  had  no  interest  whatever  in  the 
stock  so  by  him  subscribed.  So,  too,  it  seems  that  H.  W.  Con- 
ner, Thomas  N.  Gadsden,  W.  G.  Armstrong,  and  many  others, 
16 
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subscribed  in  the  names  of  third  persous  for  five  shares,  under 
powers  of  attorney.  One  of  the  powers,  under  which  Mr.  Con- 
ner subscribed  for  thirty-eight  persons,  has  been  before  me — 
and  contains,  in  addition  to  the  power  to  subscribe,  the  power 
to  vote  for  each  of  the  subscribers,  to  sell  and  transfer  the  stock, 
and  to  receive  and  receipt  for  any  money  to  be  refunded  on  the 
subscription. 

These  facts  make  it  plain  to  my  mind,  that  the  law  has  been 
violated.  I  entertain  no  doubt  that  the  Commissioners  had  the 
right,  and  that  it  was  their  duty,  to  examine  everyone  present- 
ing  a  power  of  attorney,  touching  the  bona  fides  thereof;  and  to 
have  dealt  with  every  one  refusing  to  answer,  or  avowing  that 
it  was  for  his  own  use,  as  they  did  with  Kerrison,  Caldwell, 
and  others,  in  rejecting  the  subscriptions  offered  by  them  under 
powers  of  attorney— and  I  confess,  that  I  deeply  regret  they 
did  not  so  act.  The  great  difficulty  with  me,  has  been  to  know 
how  I  was  to  reach  and  remedy  this  grievous  error.  That  the 
charter  by  this  violation  of  law  may  be  forfeited,  if  the  Legis- 
lature think  proper  to  order  a  scire  facias,  is  a  consequence 
greatly  to  be  feared. 

Can  the  present  parties  complaining  make  the  question  which 
they  raise,  and  follow  it  up  to  the  consummation  which  they 
desire,  has  been  to  me  a  cause  of  more  perplexity  than  I  usually 
encounter.  That  they  have  voted  in  the  corporation,  and  re- 
ceived the  excess  of  their  subscriptions,  is  true.  Ordinarily, 
this  would  be  such  a  concession  of  a  rightful  corporation,  that 
it  could  not  be  got  over.  Yet  it  seems,  Mr.  Dulin  gave  notice, 
that  he  would  object  to  any  allotment  on  shares  subscribed,  un- 
der powers  of  attorney,  in  the  name  of  other  persons,  for  the 
use  of  the  persons  so  subscribing ;  and  that  he  would  institute 
legal  proceedings  to  correct  the  same.  There  is  no  doubt,  that 
in  a  subsequent  meeting  of  the  stockholders,  he  stated  his  will- 
ingness to  abide  by  the  decision  of  the  majority.  This,  how- 
ever, cannot  bind  him  :  nor  do  I  know,  that  the  other  parties 
complaining  are  concluded  from  agitating  the  very  vital  ques- 
tion of  subscriptions  made  contrary  to  law,  and  endeavoring  to 
16* 
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save  the  charter,  by  freeing  it  from  such  an  objection.  1  have, 
therefore,  after  much  reflection,  come  slowly  to  the  conclusion, 
that  I  must  entertain  their  complaint. 

It  is  next  to  be  inquired,  whether  the  Commissioners  were 
bound,  before  apportioning  the  stock,  to  exclude  the  subscrip- 
tions contrary  to  law  ?  Then,  again,  arises  a  strange  difficulty 
in  the  fact,  that  there  is  no  provision  in  the  Act  of  the  last  session, 
authorizing  them  to  do  anything  about  the  apportionment  of  the 
stock.  The  literal  reading  of  the  Act  is,  that  as  soon  as  the 
subscription  is  filled,  the  Comptroller  is  to  notify  the  subscribers 
to  meet,  and  divide  the  capital  stock  into  shares  of  $25  each  ; 
and  in  case  of  over* subscription,  the  subscription  shall  be  re- 
duced pro  rata,  but  no  subscription  of  five  shares  or  under 
shall  be  reduced.  According  to  this,  there  would  be  no  scale 
of  voting;  every  share  subscribed  would  be  entitled  to  one 
vote.  Indeed,  it  would  be  a  sort  of  mass  meeting,  until  the 
stock  should  be  reduced,  and  divided,  and  even  then  each  share 
would  be  entitled  to  one  vote.  This  literal  reading  has  been 
overcome  only  by  construction.  This  charter  for  the  People's 
Bank  declares  it  shall  carry  to  the  stockholders  the  "  privileges 
and  rights"  of  the  Banks  whose  charters  have  been  renewed. 
The  stockholders  adopted  the  scale  of  voting  given  by  the 
charter  of  the  Planters*  Bank,  and  hence,  I  suppose,  it  may  be 
considered  by  the  law  and  their  act,  as  their  charter,  where  not 
altered  by  the  Act  of  1852.  By  the  first  section  of  the  charter 
of  that  Bank,  the  power  of  apportioning  the  stock  among  the 
subscribers  is  given  to  the  Commissioners  to  take  subscriptions 
in  Charleston,  and  hence,  I  suppose,  it  is  given  to  the  Commis- 
sioners here.  Having  come  to  this  conclusion,  I  entertain  no 
doubt  that  they  ought  to  have  excluded  every  share  subscribed, 
under  the  powers  of  attorney,  which  have  been  drawn  in  ques- 
tion before  me. 

How  can  the  Commissioners  now  re-apportion  the  stock,  they 
having  refunded  to  most  of  the  subscribers  the  excess  1  There 
is  great  difficulty  here.  It  must,  however,  be  overcome.  I  see 
no  other  way,  than  to  exclude  the  illegal  subscriptions,  ascer- 
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tain  the  increase  upon  the  bona  fide  shares,  and  notify  the  stock- 
holders entitled  to  pay  back  the  money  received. 

The  next  question  is  as  to  the  election  of  the  President  and 
Directors.  That  it  is  bad,  if  my  previous  views  are  right,  is 
plain.  They  have  been  elected  by  illegal  votes,  and  by  an  ille- 
gal corporation.  For  until  the  stockholders  are  legally  ascer- 
tained, all  is  wrong. 

The  rules  I  am  therefore  bound  to  order  ;  and  it  is  therefore 
ordered,  that  a  rule  to  show  cause  why  a  mandamus  to  re-ap- 
portion the  stock  of  the  People's  Bank  should  not  be  granted, 
do  issue  from  the  Court  of  Sessions  for  Charleston  District,  di- 
rected to  Colonel  Thomas  Lehre,  E.  P.  Starr,  W.  J.  Bennett,  J. 
Prevost,  Thomas  N.  Gadsden,  and  G.  S.  Cameron,  returnable 
to  the  next  term  :  and  it  is  further  ordered,  that  a  rule  to  show 
cause  why  an  information  in  the  nature  of  a  writ  of  quo  war- 
ranto should  not  be  exhibited  against  Edwin  P.  Starr,  G.  W. 
Brown,  O.  B.  Heriot,  R.  F.  Reynolds,  C.  L.  Burckmyer.  W.  H. 
Houston,  J.  W.  Scruggs,  J.  F.  Green,  E.  W.  Edgerton,  Thos. 
N.  Gadsden,  B.  D.  Boyd,  L.  T.  Potter,  and  A.  McKenzie,  for 
exercising  the  offices  respectively  of  President  and  Directors  of 
the  People's  Bank,  do  issue  from  the  Court  of  Sessions  of 
Charleston  District,  returnable  to  the  next  term. 

Upon  the  return  to  the  rules  before  his  Honor,  Mr.  J.  Frost, 
at  Fall  Term,  1853,  the  same  affidavits  which  had  been  sub- 
mitted on  the  motions  for  rules,  were  again  read.  Ten  of  the 
Directors  elect  and  the  Commissioners  made  returns  setting  forth 
the  same  facts  contained  in  the  counter-affidavits  submitted  be- 
fore his  Honor,  Mr.  J.  CVNeall.  Three  of  the  Directors,  to 
wit :  Messrs.  Boyd,  Potter  and  McKenzie,  returned  that  since 
the  decision  at  Chambers  they  had  resigned,  and  had  nothing 
further  to  do  with  the  Bank. 

In  the  case  against  the  Commissioners,  on  the  motion  for  a 
mandamus,  his  Honor,  Mr.  J.  Frost,  pronounced  judgment  as 
follows  1 

Frost,  J.    This  case  came  up  on  a  rule  against  Thomas 
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Lehre  and  others,  Commissioners  appointed  to  receive  sub- 
scriptions to  the  capital  stock  of  the  People's  Bank,  "  to  show 
cause  why  a  mandamus  should  not  issue,  directing  them  to  re- 
apportion the  stock  of  the  People's  Bank,  agreeably  to  the  char- 
ter." 

From  the  returns  of  the  Respondents,  it  appears  that  the  pro- 
visions of  the  charter,  which  directs  "  that  it  shall  not  be  lawful 
for  any  person  to  subscribe  for  shares  in  the  name  of  other  per- 
sons," was  brought  to  the  attention  of  the  Commissioners ;  and 
that,  during  the  first  day,  inquiry  was  made  of  persons,  who 
offered  to  subscribe  in  the  names  of  other  porsons,  whether  the 
stock  to  be  subscribed  was  in  fact  for  the  benefit  of  the  persons 
in  whose  names  the  subscriptions  were  offered ;  and,  if  they 
were  not,  the  subscriptions  were  refused.  Afterwards,  however, 
on  doubts  arising  with  some  of  the  Commissioners,  whether 
they  were  empowered  to  make  the  inquiry,  subscriptions  to 
stock  made  by  persons  in  the  name  of  others,  were  received 
without  question  ;  and  many  subscriptions  for  five  shares  were 
thus  made.  Subscriptions  for  five  shares,  or  less,  are,  by  the 
charter,  not  subject  to  reduction  in  case  of  an  over-subscription 
to  the  capital  of  the  Bank.  It  was  therefore,  to  secure  a  large 
number  of  shares,  that  the  device  was  used,  of  obtaining  powers 
of  attorney  to  subscribe  five  shares,  from  many  individuals,  for 
the  benefit  of  the  attorney  who  made  the  subscription.  It  ap- 
pears, from  the  affidavits  filed  by  the  relators  with  the  rule,  that 
a  large  number  of  five-share  subscriptions  were  made, under 
powers  of  attorney,  procured  by  the  several  persons  who  are 
mentioned  in  the  affidavits.  These  persons  severally  subscribed 
for  a  large  number  of  shares ;  the  number  varying  with  the  sev- 
eral individuals,  from  one  hundred  and  fifty  to  four  hundred 
shares,  and  they  thus  secured  a  subscription  of  five  shares  in 
the  names  of  all  those  who  had  signed  the  powers  of  attorney. 
There  is  no  direct  evidence  that  these  subscriptions,  (with  an 
inconsiderable  exception,)  are  not  for  the  benefit  of  the  nominal 
subscribers ;  though  the  presumption  to  the  contrary  is  almost 
irresistible.    The  capital  stock  of  the  Bank  was  divided  into  forty 
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thousand  shares.  More  than  sixty  thousand  were  subscribed, 
so  that  subscriptions  of  one  hundred  shares  were,  by  the  appor- 
tionment, reduced  to  fifty-eight.  After  the  books  were  closed, 
the  Commissioners  made  an  apportionment  of  the  stock  among 
the  subscribers,  and  allowed  the  five  shares  to  each  of  the  per- 
sons whose  names  had  been  subscribed  under  the  {towers  of  at- 
torney before  mentioned.  The  Commissioners  were  proceeding 
to  refund  to  subscribers,  the  number  of  whose  shares  had  been 
reduced,  the  surplus  of  their  first  payment  on  the  whole  number 
of  shares  subscribed.  The  Comptroller  General  having  been 
notified  that  subscriptions,  for  the  amount  of  the  capital  stock, 
had  been  received  by  the  Commissioners,  in  pursuance  of  the 
charter,  had  summoned  a  meeting  of  the  subscribers,  to  be  con- 
vened on  the  26th  day  of  April,  1853.  In  this  stage  of  the  af- 
fair, R.  Dulin  presented  to  the  Commissioners  an  instrument  of 
writing,  in  the  nature  of  a  protest,  dated  the  25th  April,  1853, 
whereby  he  notifies  the  Commissioners,  that  he  objects  to  the 
legality  of  the  subscriptions,  made  under  powers  of  attorney  for 
five  shares  each,,  on  the  ground  that  said  subscriptions  were  not 
made  for  the  benefit  of  the  subscribers,  but  for  other  parties ;  and 
that  he  objects  to  any  allotment  of  shares  on  those  subscriptions. 
He  declares  his  intention  to  adopt  such  legal  measures  as  may 
be  necessary  to  enforce  his  objection  ;  and  gives  them  notice 
not  to  pay  over  the  moneys,  which  had  been  received  by  the 
Commissioners  from  subscribers,  "  till  the  question  has  been 
decided  by  the  proper  authority,  or  until  after  the  meeting  of 
the  stockholders  to-morrow."  The  Commissioners  accordingly 
desisted.  A  very  full  meeting  of  the  subscribers  convened  on 
the  26th  April.  A  report  from  the  Commissioners  was  presented 
to  the  meeting,  showing  a  subscription,  in  Charleston  and  Co- 
lumbia, of  63,088  shares,  and  the  receipt  of  $315,440,  for  the 
first  instalment,  which  had  been  deposited  to  the  credit  of  the 
Commissioners  in  various  Banks.  The  report  further  states, 
that  "  the  excess  of  subscriptions  was  advertised  to  be  paid  to 
the  stockholders,  yesterday,  the  25th  instant ;  but  a  protest  be- 
ing lodged  with  the  Commissioners  by  one  of  the  subscribers, 
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before  the  time  for  payment,  we  determined  to  decline  the  pay- 
ment thereof,  and  to  refer  the  matter  to  the  stockholders,  at  their 
meeting  this  day,  for  their  consideration."  They  also  submit 
with  the  report  a  "  book  containing  the  list  of  the  subscribers, 
the  number  of  shares  subscribed  by  each,  the  number  of  shares 
allotted,  and  the  amount  to  be  refunded." 

It  was  resolved  by  the  meeting,  that  so  much  of  the  report  as 
relates  to  the  protest  should  be  laid  upon  the  table ;  and  that 
the  report,  in  all  other  respects,  be  accepted  and  adopted  by  the 
meeting.  It  was  further  resolved  that,  on  Monday  next,  an 
election  should  be  held  for  President  and  Directors  of  the  Bank ; 
and  that  the  managers  of  election  should  conduct  it  in  the  man- 
ner observed  in  the  election  for  President  and  Directors  of  the 
Farmers'  and  Exchange  Bank.  An  amendment,  directing  the 
managers  to  require  the  oaths  to  be  taken,  as  required  under  the 
charter  of  the  Planters  and  Mechanics'  Bank,  was  laid  on  the  * 
table.  It  was  further  "  resolved,  that  this  meeting  fully  approve 
of  the  course  taken  by  the  Commissioners  in  relation  to  sub- 
scriptions, and  their  apportionment  of  the  stock,  and  that  the 
thanks  of  the  meeting  be  tendered  to  them."  Committees  were 
appointed  to  draft  by-laws  and  to  verify  proxies,  and  it  was  re- 
solved that,  as  soon  as  the  President  and  Directors  should  be 
chosen,  the  Commissioners  should  pay  to  their  order  $200,000, 
the  amount  of  the  first  payment  of  the  capital  of  the  Bank. 

Rice  Dulin  was  present  at  the  meeting,  and  took  part  in  the 
discussion  of  the  motion,  to  lay  so  much  of  the  Commissioners' 
report,  as  related  to  the  protest,  on  the  table ;  and  in  the  course 
of  bis  remarks  said,  that  his  object  in  presenting  the  protest  was 
chiefly  to  set  that  right  which  he  thought  had  been  done  wrong; 
and  that,  whatever  a  majority  of  the  stockholders  might  agree 
upon  and  determine,  he  would  acquiesce  in  :  And  then  the  mo- 
tion to  adopt  the  Commissioners'  report,  leaving  out  all  that  re- 
lated to  the  protest,  was  adopted  with  great  unanimity.  The 
relators  did  all,  the  next  day,  or  very  soon  after,  receive  from 
the  Commissioners  their  surplus  payment,  under  the  apportion- 
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ment  which  had  been  made ;  and  they  all  voted  at  the  election, 
which  was  held  for  the  President  and  Directors  of  the  Bank. 

By  an  Act  passed  by  the  Legislature  in  December,  1852,  the 
charters  of  the  Planters  and  Mechanics'  Bank,  of  the  Union 
Bank,  and  of  the  Commercial  Bank  of  Columbia,  were  renewed, 
and  eight  new  Banks  chartered,  in  a  group,  of  which  the  Peo- 
ple's Bank  was  one.  Respecting  the  new  Banks,  it  was  pro- 
vided, "  that  the  said  Banks  shall  have  and  possess  the  same 
rights  and  privileges,  and  be  subject  to  the  same  liabilities,  obli- 
gations, regulations  and  restrictions  herein  provided  for  the 
Planters  aud  Mechanics'  Bank,  the  Union  Bank,  and  the  Com- 
mercial Bank  of  Columbia."  By  preceding  sections  of  the  Act, 
the  Planters  and  Mechanics'  Bank  was  declared  to  be  subject 
to  the  provisions  of  the  Bank  Act  of  1840 ;  that  its  capital  stock 
should  be  subject  to  taxation  by  the  State ;  that  the  stockhold- 
•  ers,  to  a  prescribed  amount,  should  be  individually  liable  for  the 
debts  of  the  corporation ;  and  that  the  Bank  should  not  pay  out 
the  bills  of  other  Banks.  In  precisely  the  same  terms  which 
were  used  in  reference  to  the  People's  Bank,  the  Union  and 
Commercial  Banks  had  imposed  on  them  the  provisions  which 
were  enacted  to  regulate  and  restrain  the  Planters  and  Me- 
chanics' Bank.  The  ninth  section  of  the  Act  authorized  the 
Comptroller  General  to  appoint  Commissioners  to  open  subscrip- 
tion books  to  the  capital  stock  of  the  eight  Banks,  and  to  require 
five  dollars  to  be  paid  by  the  subscribers  on  each  share ;  and  to 
deposit  the  amount  in  such  Banks  as  the  majority  of  the  sub- 
scribers should  designate,  "  for  the  use  of  the  respective  Banks, 
on  the  first  meeting  of  the  stockholders."  As  soon  as  the  capi- 
tal stock  should  be  subscribed,  the  Comptroller  General  was 
required  to  notify  the  subscribers  to  meet,  who  shall  thereupon 
become  a  body  corporate,  with  the  same  privileges  and  rights 
as  the  stockholders  of  the  Banks  whose  charters  are  hereby  re- 
newed ;  and  make  all  by-laws,  provide  for  the  election  of  offi- 
cers, the  division  of  the  capital  stock,  the  payment  of  subscrip- 
tions, and  all  arrangements  to  put  into  operation  the  charters 
hereby  granted,  "  provided  that,  in  case  of  over-subscription  to 
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the  stock  of  any  of  the  foregoing  Banks,  the  subscription  shall 
be  reduced  pro  rata;  but  no  subscriptions  of  five  shares  or  un- 
der shall  be  reduced  ;  and  it  shall  not  be  lawful  for  any  person 
to  subscribe  for  shares  in  the  name  of  other  persons." 

It  is  contended  in  support  of  the  rule  for  the  mandamus,  thai 
all  the  subscriptions  for  five  shares  made  by  individuals  for 
their  own  benefit,  in  the  names  of  other  persons,  are  illegal,  and 
should  be  excluded  from  the  subscription  lists,  in  making  an 
apportionment  of  the  stock.  On  the  other  side  it  has  been 
strenuously  argued,  that  such  subscriptions  are  legal.  In  the 
view  which  is  taken  of  the  case,  it  may  be  admitted  that  they 
are  illegal ;  and  I  shall  not  discuss  that  question. 

The  next  step  in  the  argument  of  the  relators  is,  that  such 
subscriptions  being  illegal,  the  illegality  must  be  redressed. 
That  too  is  admitted ;  but  the  question  is,  is  a  mandamus  the 
proper  mode  of  proceeding  to  effect  that  redress?  The  law  pro- 
vides various  modes  of  proceeding,  adapted  to  the  injury  any 
illegal  act  may  effect  to  the  rights  of  private  citizens,  or  of  the 
State.  The  injury  complained  of  by  the  relators,  as  resulting 
from  the  illegal  subscriptions,  is  two-fold.  First,  that,  if  such 
illegal  subscriptions  receive  an  allotment  of  shares  in  the  capital 
stock  of  the  Bank,  the  number  of  shares  for  which  the  relators 
subscribed  is  reduced ;  and  secondly,  that  the  votes  given  on 
such  shares,  in  the  election  for  the  President  and  Directors  of 
the  Bank,  were  illegal,  and  vitiated  the  election  of  certain  per- 
sons to  be  President  and  Directors  of  the  Bank,  contrary  to  the 
votes  and  interests  of  the  relators.  The  first  wrong  the  relators 
propose  to  redress  by  mandamus,  and  the  second  by  quo  war- 
ranto. 

While  it  should  be  the  desire,  as  it  is  the  duty  of  the  Court, 
to  suppress  all  illegal  practices,  it  would  be  an  inconsiderate 
zeal  that  would  accomplish  that  end,  without  regard  to  the 
means  by  which  it  may  be  effected.  For  every  wrong  the  law 
has  provided  an  appropriate  remedy,  which  the  due  administra- 
tion of  the  law  requires  should  be  used ;  and  the  forms  of  pro- 
ceeding, appropriate  to  every  remedy  or  legal  process,  are  neces- 
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sary  for  the  protection  of  the  parties  litigant  in  the  subject  of 
controversy.  The  remedy  which  the  relators  have  chosen  to 
pursue,  is  a  writ  of  mandamus )  and  what  they  require  by  that 
writ  is,  that  the  Commissioners  should  be  compelled  to  re-ap- 
portion the  stock. 

The  first  objection  of  the  defendants  to  the  grant  of  that  writ 
is,  that  the  relators  have  not  shown  that  this  legal  proceeding 
is  necessary,  by  any  evidence  that  the  Commissioners  have  been 
required  by  the  relators  to  make  such  re-apportionment,  and  that 
they  have  refused.  In  every  form  of  action  the  plaintiff  must 
prove  that  the  wrong  was  committed,  before  the  writ  was  sued 
out.  In  trover,  a  previous  conversion  must  be  proved.  In  as- 
sumpsit on  a  note,  that  the  note  was  due  before  the  action  com- 
menced ;  and  the  plaintiff,  in  an  action  of  trespass  to  try  the 
title  to  a  parcel  of  land,  cannot  maintain  his  suit,  by  proof  of  a 
legal  title,  acquired  after  it  was  commenced.  So  it  is  a  rule  cf 
the  law  of  mandamus  that,  before  making  application  to  the 
Court  for  the  writ  to  command  the  performance  of  any  particu- 
lar act,  a  distinct  demand  must  have  been  made  by  the  prose- 
cutor on  the  defendant,  who  must  have  refused  to  comply  with 
such  demand,  either  in  direct  terms,  or  by  conduct,  from  which 
a  refusal  can  be  inferred  ;  it  being  due  to  the  defendant  to  have 
the  option  of  either  doing  or  refusing  to  do  that  which  is  required 
of  him,  before  an  application  shall  be  made  to  the  Court  for  the 
purpose  of  compelling  him.  Tapping  on  Mandamus  282 ; 
Rex  vs.  Eastern  Railway  Co.,  10  Ad.  &  El.  631 ;  Rex  vs. 
Brecknock,  3  Ad.  &  El.  217.  No  evidence  of  a  demand  and 
refusal  has  been  relied  on,  except  the  protest  of  Dulin.  But 
this  only  required  the  Commissioners  not  to  repay  the  surplus 
subscriptions,  until  after  the  meeting  to  be  held  the  next  day. 
They  complied  with  this  requirement,  and  the  acceptance  of  the 
relators  of  their  surplus  subscription,  was  certainly  a  waiver  of 
the  protest. 

But  1  do  not  intend  to  rest  the  decision  on  this  technical 
ground. 

The  objection  to  the  grant  of  the  mandamus,  which  is  sub- 
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stantial  and  insuperable,  is  that  it  is  asked  to  compel  the  Com- 
missioners to  re-apportion  the  stock,  which,  it  is  plain,  they  have 
no  power  to  do.  This  want  of  power  both  negatives  any  pre- 
vious default,  and  forbids  any  command  to  them  to  make  it 
A  writ  of  mandamus  supposes  the  required  act  to  be  possible, 
and  to  be  obligatory  when  the  writ  issues.  If  the  power  to  obey 
the  command  expires  before  the  grant  of  the  writ,  it  should  not 
be  granted.  Regina  vs  London  and  North-  Western  Railway 
Comp.,  6  Eng.  Law  and  Equity  Rep.  228.  Even  when  the 
act  required  to  be  done,  was  in  the  power  of  the  defendant,  at 
the  time  when  the  first  writ  of  mandamus  (si  poteris)  was 
granted,  and  by  the  expiration  of  time,  the  defendant  had  lost 
the  power,  his  return  of  that  fact  was  held  to  be  sufficient  cause 
to  refuse  a  second  or  peremptory  mandamus.  Reg.  vs.  The 
Lancashire  R.  R.  Co.,  72  Eng.  C.  L.  R.  872. 

The  Act  authorized  the  Commissioners  "  to  open  books  and 
receive  subscriptions  of  stock,  and  to  require  the  payment  of 
five  dollars  on  each  share  subscribed,  which  they  were  directed 
to  deposit  in  Bank  for  the  use  of  the  People's  Bank,  on  the  first 
meeting  of  the  stockholders."  When  the  subscribers  met  on  the 
26th  April,  under  the  call  of  the  Comptroller-General,  they 
" thereupon  became  a  body  politic"  with  power,  among  other 
things,  "  to  make  division  (or  apportionment)  of  the  capital 
stock."  There  is  not  a  word  in  the  Act  to  confer  this  power  on 
the  Commissioners.  They  greatly  misapprehended  their  au- 
thority, when,  before  the  meeting,  they  made  an  apportionment, 
and  were  proceeding  to  refund  the  surplus  subscriptions.  Dulin 
understood  the  Act  better  than  they  did,  and  gave  them  a  timely 
caution  to  stay  their  proceeding  until  after  the  meeting  of  the 
subscribers.  The  apportionment  made  by  the  Commissioners 
had  no  legal  validity,  and  was,  in  effect,  only  a  scheme  of  ap- 
portionment, until  it  was  confirmed  and  adopted  by  the  subscrib- 
ers. As  it  is  plain  that  the  Commissioners  had  not  at  the  time, 
nor  now,  any  authority,  under  the  charter  of  the  People's  Bank, 
to  apportion  the  stock,  it  can  also  be  conclusively  shown  that, 
by  no  implication  can  that  power  be  derived  from  the  charters 
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of  the  Planters  and  Mechanics'  Bank,  or  of  either  of  the  other 
two  Banks,  whose  charters  were  renewed. 

The  Commissioners  cannot  derive  any  power,  under  that  pro- 
vision of  the  charter,  which  declares  that  "  the  said  Banks  shall 
have  and  possess  the  same  privileges,  and  shall  be  subject  to  the 
same  duties,  liabilities,  obligations,  regulations  and  restrictions, 
herein  provided  for  the  Planters  and  Mechanics*  Bank,  and  Union 
and  Commercial  Banks."  This  clause  clearly  refers  to  the  restric- 
tions, regulations,  <fcc.,  to  be  subject  to  the  Bank  Act  of  1840,  to 
be  liable  to  taxation,  <fcc.,  which,  by  the  first  sections  of  the 
Act,  were  imposed  on  the  Planters  and  Mechanics7  Bank,  and, 
by  the  seventh  section,  were  imposed  on  the  Union  and  Com- 
mercial Banks,  in  precisely  the  same  terms  as  in  the  eighth  sec- 
tion, they  are  imposed  on  the  eight  new  Banks.  Besides,  the 
privileges,  <fec,  of  the  Planters  and  Mechanics'  Bank,  are  granted 
and  imposed  on  the  new  Banks,  and  not  on  the  Commission- 
ers. Nor  can  the  Commissioners  derive  any  power  from  that 
clause  of  the  ninth  section,  which  declares  that,  on  the  first 
meeting  of  the  subscribers,  they  shall  be  and  "  become  a  body 
corporate ;  and  have  the  same  privileges  and  rights  as  the  Banks 
whose  charters  are  renewed.1'  Whatever  rights  and  powers 
may  be  conferred  by  this  clause,  must  be  conferred  on  the  body 
corporate  or  People's  Bank,  for  they  are  the  same,  which  the 
renewed  Banks  possessed.  The  Commissioners,  under  this 
grant,  would  take  banking  privileges. 

It  is  needless  to  pursue  this  subject  further.  '  The  terms  of 
the  charter,  which  confer  on  the  Commissioners  the  power  to 
receive  subscriptions,  and  on  the  corporation  the  power  "  to 
make  a  division  of  the  capital  stock  as  aforesaid,"  are  too  clear 
and  explicit  to  permit,  by  any  implication,  a  transfer  to  the  Com- 
missioners of  the  power  of  the  corporation  to  make  an  appor- 
tionment of  the  stock.  The  Commissioners  have  fulfilled  their 
functions,  and  their  agency,  as  commissioners,  has  ceased  and 
determined.  Their  agency  was  employed  to  give  existence  to 
the  Bank,  by  receiving  the  required  subscription  of  the  capital. 
The  stock  has  been  subscribed;  the  subscribers  have  held  a 
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meeting  under  the  call  of  the  CoraptrollfeNGeneral ;  and  "there* 
upon  they  became  a  body  corporate." 

To  the  objection  of  the  legal  inability  of  the  Commissioners, 
may  be  superadded  the  practical  difficulties,  if  not  the  impossi- 
bility of  their  compliance  with  the  required  command.  The 
subscription  to  the  stock  of  this  Bank  was  a  subject  of  rife  spe- 
culation from  the  day  the  books  were  closed.  These  five  dollar 
subscriptions  have  been  transferred  to  various  persons.  The 
Commissioners  have  no  legal  process  by  which  they  can  compel 
the  persons  interested  in  these  illegal  subscriptions  to  appear 
before  them ;  nor  to  admit  nor  deny  anything,  if  they  did  ap- 
pear; nor  to  subpoena  witnesses  to  testify;  nor  to  compel  the 
persons,  to  whom  additional  stock  may  be  assigned  in  a  re-ap- 
portionment, after  the  illegal  subscriptions  are  struck  out  of  the 
list,  to  pay  for  the  shares.  They  may  not  choose  to  take  the 
new  shares,  especially  when  they  can  be  bought  at  a  large  dis- 
count. How  can  the  Commissioners  recall  the  surplus  subscrip- 
tions which  have  been  paid  by  the  order  of  the  corporation?  If 
all  the  holders  of  illegal  script  should  hold  out  against  the  Com- 
missioners, they  can  do  nothing. 

In  refusing  a  mandamus  to  the  relators,  they  are  not  left 
without  redress  for  any  injury  they  may  have  sustained  by  any 
illegal  act.  If  they  are  wronged  by  the  apportionment  which 
has  been  made,  the  corporation,  which  made  it,  is  liable  to  make 
reparation.  It  is  capable,  in  law,  of  suing  and  being  sued.  The 
injury  complained  of  is,  that  the  relators  have  a  legal  right  to 
shares,  in  the  capital  stock  of  the  Bank,  which  have  been  re- 
fused to  them,  and  granted  illegally  to  others.  This  injury  can 
be  repaired  in  money.  The  relators  will  be  indemnified,  if  the 
Bank  is  compelled  to  pay  them  the  market  value  of  the  shares 
which  they  claim.  Let  the  relators  demand  from  the  Bank  a 
transfer  to  them  of  so  many  shares  as,  by  a  legal  apportion- 
ment, they  can  show  themselves  entitled  to.  If  the  Bank  should 
refuse,  then  the  relators  may  have  redress  and  compensation, 
by  an  action  on  the  case,  against  the  Bank  for  damages.  Rex 
vs.  Bank  of  England,  Doug.  606 ;  Shipley  vs.  The  Mechanic** 
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Bank,  10  John's.  Rep.  484 ;   The  King  vs.  The  Bank  of Eng- 
land, 2  Barn.  &  Aid.  620. 
The  rule  against  the  Respondents  is  discharged. 

From  this  decision  the  relators  appealed  on  the  following 
grounds : 

1.  That  the  right  to  a  new  election  is  incident  to  the  right  of 
setting  aside  the  election  under  which  the  present  Directors 
hold. 

2.  That  to  effect  a  new  election,  the  illegal  votes  should  be 
excluded. 

3.  That  the  illegal  votes  cannot  be  excluded  without  a  scru- 
tiny, and  a  return  of  the  persons  entitled  to  deliberate  and  vote 
as  corporators,  which  return  it  is  the  proper  duty  of  the  Commis- 
sioners to  make. 

4.  That  the  Commissioners  are  in  default  by  taking  subscrip- 
tions which  they  were  not  authorized  to  take — by  returning 
persons  as  entitled  to  be  corporators,  whose  names  should  be 
excluded  from  their  return — and  that  a  mandamus  is  the  proper 
and  only  remedy  for  causing  justice  to  be  done  in  the  premises. 

On  the  rule  against  Edwin  P.  Starr,  and  others,  to  show  cause 
why  a  quo  warranto  should  not  issue,  his  Honor,  Mr.  J.  Frost, 
pronounced  the  following  judgment: 

Frost,  J.  This  is  a  rule  against  the  respondents  to  show 
cause  why  one  or  more  informations,  in  the  nature  of  a  writ  of 
quo  warranto,  should  not  be  exhibited  against  them  for  exercis- 
ing, respectively,  the  offices  of  President  and  Directors  of  the 
People's  Bank,  and  the  franchises  of  a  corporation,  under  the 
style  and  title  before  stated. 

Three  of  the  respondents  return  that  they  have  resigned  the 
office  of  Director,  which  is  called  in  question  by  the  rule. 

The  other  respondents  unite  in  a  return,  in  which  they  set 
forth  the  Act  of  incorporation ;  the  appointment  of  Commission- 
ers to  receive  subscriptions  to  the  capital  of  the  Bank ;  the  pro- 
ceedings of  the  Commissioners,  and  of  the  meeting  of  the  sub- 
scribers, convened  on  the  call  of  the  Comptroller-General,  in 
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substance,  as  they  are  stated  in  my  opinion  on  the  rule  for  a 
mandamus.  They  further  set  forth  that  the  election  was  con- 
ducted pursuant  to  the  directions  made  by  the  public  meeting, 
and  according  to  the  scale  of  votes  adopted  by  the  meeting ;  no 
vote  was  challenged ;  no  one  required  the  oath  to  be  taken  by 
any  voter;  and  the  result  of  the  election  in  favor  of  the  respond* 
ents,  was  reported  to  a  meeting  of  the  stockholders,  without  any 
protest  or  objection  by  any  person.  The  respondents  further 
show  that  the  relators  confirmed  the  apportionment  of  the  stock, 
as  such,  by  their  acquiescence  in  the  proceedings  of  the  meet- 
ing, and  by  their  acts  in  receiving  re-payment  of  the  surplus 
shares,  and  by  voting,  themselves,  according  to  the  scale  of  votes 
made  by  that  apportionment ;  and  by  consenting  to  the  votes 
of  others;  that  the  election  for  officers  produced  great  excite- 
ment between  the  rival  parties,  in  which  the  relators  and  res- 
pondents were  adversary  to  each  other ;  that  the  relators'  friends 
resorted  to  five  share  subscriptions,  under  powers  of  attorney, 
And  voted  on  those  shares,  which  the  relators  now  allege  to  be 
illegal ;  and  that  it  was  not  until  after  the  relators  had  been  de- 
feated, that  they  discovered  any  objection  to  the  proceedings 
which  they  now  impeach.  The  return  concludes  with  the  pre- 
sentment of  various  objections  to  the  granting  of  the  rule. 

The  controlling  facts  of  the  case,  in  the  view  of  it  which  is 
taken  in  the  decision,  are,  that  the  relators  were  fully  apprised  of 
the  alleged  illegal  five  share  subscriptions,  under  powers  of  attor- 
ney, before  or  at  the  meeting  of  the  subscribers,  and  before  the 
allotment  of  shares  was  made  by  the  meeting  ;  that  they  made 
no  further  objection  to  the  report  of  the  Commissioners,  after  it 
was  adopted  by  the  meeting ;  that  they  confirmed  the  appor- 
tionment made,  by  calling  for  repayment  of  the  surplus  on  their 
subscribed  shares ;  and  thereby  relinquished  all  claim  for  the 
shares,  on  which  the  surplus  payment  was  so  received  back ; 
that  they  attended  at  the  day  and  place  of  election ;  and,  with 
a  knowledge  of  all  the  facts  which  they  now  impeach  as  illegal, 
they  voted  according  to  the  scale  adopted  by  the  meeting,  and 
permitted  others  to  vote  without  challenge  or  objection. 
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It  is  an  established  rale  of  corporation  law,  that  a  person  is 
not  to  be  permitted  to  impeach  a  title,  conferred  by  an  election, 
in  which  he  was  concerned.  Every  corporator  must  even  be 
presumed  to  be  cognizant  of  that  which  has  recently  taken 
place  in  a  corporation  of  which  he  is  a  member,  unless  he  shows 
the  contrary.  King  vs.  Sly  the,  13  Eng.  C.  L.  R.,  168.  In  the 
King  vs.  Mortlock,  3  T.  R.  300,  the  Court  refused  to  grant  an 
information,  in  the  nature  of  a  quo  warranto,  because  the  party 
applying  for  it  had  agreed  not  to  enforce  a  bye-law,  upon  which 
he  grounded  his  attempt  to  impeach  the  defendant's  title.  Many 
other  cases  might  be  cited  to  the  same  effect.  Rice  Dulin  ex- 
pressly acquiesced  in  the  act  of  the  corporation  by  which  the 
shares,  which  he  now  declares  to  be  illegal,  were  sanctioned 
and  allowed ;  and  all  the  relators  confirmed  the  corporate  act 
when  they  received  the  surplus  of  the  shares  allotted  to  them, 
and  when  they  voted  according  to  the  scale  based  on  that  allot- 
ment, and  permitted  all  others  to  do  likewise  without  challenge 
or  objection.  While  there  was  a  prospect  of  the  success  of  their" 
party,  they  consented  to  the  alleged  illegal  votes.  It  cannot  be 
doubted,  if  their  party  had  succeeded,  they  would,  without 
scruple,  have  shared  the  spoils  of  success ;  but  having  been  de- 
feated, they  now  pray  the  Court  to  interpose  in  their  behalf,  and 
condemn  the  proceedings  in  which  they  were  participants,  and 
equally  guilty  with  the  respondents. 

It  has  been  strenuously  urged  that  in  the  exercise  of  that  dis- 
cretion, by  which  the  Court  may  be  governed  in  granting  or 
refusing  a  quo  warranto,  the  rule  should  be  discharged.  I  think 
the  refusal  of  the  application  may  be  rested  on  the  firm  ground 
of  law.  This  ground,  however,  is  fortified  by  other  serious  ob- 
jections to  the  rule.  The  relators  have  not  shown  how  the 
election  is  void,  because  illegal  votes  have  been  received.  It 
does  not  appear  how  many  bad  votes  were  given ;  nor  what 
number  of  such  votes  were  given  to  the  respondents ;  nor  that, 
if  such  votes  were  rejected,  the  election  might  not  still  be  valid. 
The  quo  warranto  must  then  be  granted,  not  on  any  distinct 
allegation  of  facts,  which,  if  true,  would  show  the  election  to 
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be  void,  but  on  a  conjecture  that  the  respondents  were  not 
legally  elected. 

There  are  no  persons  claiming  the  offices  of  the  respondents, 
and  their  term  of  office  will  expire  before  the  investigation  of 
the  votes  can  be  made,  which  are  circumstances  strongly  op* 
posed  to  the  granting  of  a  quo  warranto.  State  vs.  Schnierle, 
5  Rich.  299.  A  very  large  amount  paid  in  for  the  capital  of  the 
Bank  has  been  impounded  for  seven  months.  Delay  must  be 
greatly  more  mischievous  than  to  permit  the  respondents  to  hold 
their  offices.  Indeed  much  longer  delay  must  result  in  a  vol- 
untary dissolution  of  the  corporation.  The  granting  of  the  quo 
warranto  can  have  no  good  moral  tendency.  The  relators  and 
their  party  are  charged  with  all  the  malpractices  imputed  by 
them  to  the  respondents  and  their  party.  The  only  difference 
between  them  is,  that  one  is  the  successful,  and  the  other  the 
defeated  party.  If  the  question  were  to  be  decided  by  my  dis- 
cretion, I  should  be  strongly  inclined  against  the  application. 

The  rule  is  discharged. 

From  this  decision  the  relators  appealed  on  the  grounds: 

1.  That  by  the  charter  of  the  people's  Bank,  the  privilege  of 
becoming  a  corporation  is  granted  to  the  persons  who  may  sub- 
scribe and  pay  the  capital  of  the  Bank ;  and  in  case  of  subscrip- 
tions for  more  than  the  capital,  preference  is  given  to  subscrip- 
tions under  six  shares ;  and  it  is  expressly  forbidden  for  any 
person  to  subscribe  in  the  name  of  another — that  these  regula- 
tions are  conditions  precedent,  and  no  rights  to  any  of  the  privi 
leges  of  the  charter  could  be  acquired  in  violation  of  those  con- 
ditions. 

2.  That  it  is  abundantly  proved  that  many  thousand  shares 
were  taken  by  persons,  who  subscribed  and  paid  their  own 
money,  in  the  name  of  other  persons,  for  their  own  benefit  by 
means  of  pretended  powers  of  attorney. 

3.  That  the  Commissioners  appointed  to  carry  the  law  into 
execution,  returned  the  pretended  principals  as  subscribers ;  and 
the  pretended  attorneys  voted,  in  the  names  of  such  pretended 
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principals,  for  Directors  of  the  Bank ;  and  that  such  votes  were 
illegal,  and  ought  not  to  have  been  received. 

4.  That  the  Commissioners  aforesaid  apportioned  the  stock 
and  reduced  the  interests  or  shares  of  the  bona  fide  subscribers, 
to  give  place  for  the  pretended  attorneys  of  pretended  principals, 
whereby  the  real  subscribers  were  deprived  of  their  right  to  the 
shares  for  which  they  had  subscribed,  and  prevented  from  voting 
according  to  the  shares  to  which  they  were  entitled  ;  and  that 
by  these  means  the  election  was  vitiated,  and  ought  to  be  set 
aside ;  and  the  concurrence  of  a  majority  of  the  subscribers, 
even  if  a  majority  of  the  real  subscribers  did  concur  in  these 
acts,  in  violation  of  the  charter,  can  confer  no  validity  upon 
them. 

5.  That  the  relators,  to  whose  prejudice  those  acts  were  done, 
have  a  right  to  redress  by  the  process  of  quo  warranto  ;  and 
that  their  right  was  not  waived  or  impaired  by  voting,  nor  by 
joining  in  the  discussion  which  arose  on  the  subject  among  the 
subscribers ;  nor  by  professing,  for  the  purpose  of  obtaining  a 
hearing,  that,  if  they  were  overruled,  they  would  acquiesce  in 
the  decision  of  the  majority. 

Mitchell,  for  appellants,  referred  to  the  Act  of  1852,  and  con- 
tended that  the  purpose  of  the  Act  was,  first,  to  renew  the  char- 
ter of  the  Planters  and  Mechanics'  Bank,  with  certain  restric- 
tions and  modifications,  specified  in  the  Act ;  next,  to  renew  the 
charters  of  the  Union  and  Commercial  Banks,  with  the  same 
modifications ;  and,  lastly,  to  incorporate  eight  new  Banks,  of 
which  the  People's  Bank  is  one,  and  give  to  each  of  them  the 
original  charter  of  the  Planters  and  Mechanics'  Bank  as  modi- 
fied by  the  provisions  of  the  Act  of  1852.  The  charter  of  the 
Planters  and  Mechanics'  Bank  is  then  the  charter  of  each  of 
the  new  Banks.  The  Act  also  provides  for  the  appointment  of 
Commissioners,  fit  and  proper  persons,  to  take  subscriptions. 
For  the  People's  Bank,  such  Commissioners  were  duly  appoint- 
ed. What  were  their  powers  and  what  their  duties?  Were 
they  mere  clerks  or  pensmen  to  jake  down  the  names  of  such 
persons  as  offered  to  subscribe  ?  Surely  not.  They  were  pub- 
17* 
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lie  functionaries,  with  power  and  authority  to  decide  who  were 
subscribers.  The  Act  declares,  u  that  it  shall  not  be  lawful  for 
any  person  to  subscribe  for  shares  in  the  name  of  other  persons." 
One,  therefore,  offering  to  subscribe  for  his  own  benefit  in  the 
name  of  another,  could  not  be  a  subscriber.  Is  it  not  a  neces- 
sary incident  to  the  duty  of  the  Commissioners  that  they  had 
the  power  to  reject  such  a  subscription  ?  And,  if  they  had  such 
power,  had  they  not,  also,  the  further  power  to  inquire  and  ascer- 
tain— to  satisfy  themselves — whether  the  subscription  offered 
was  in  good  faith  intended  for  the  principal  ?  It  is  clear  that 
they  had  such  power ;  and  it  is  equally  as  clear  that  the  sub- 
scriptions in  the  names  of  others  were  illegal  and  void ;  and  were 
permitted  and  made  to  the  injury  of  the  relators  and  all  other 
bona  fide  subscribers. 

Then  as  to  the  remedy ;  and,  first,  as  to  the  quo  warranto. 
The  officers  were  elected  by  illegal  votes — by  persons  who  were 
not  stockholders.  By  the  charter,  no  one  can  cast  more  than 
sixty  votes;  and  yet,  by  the  evasion  which  was  practised,  many 
persons  cast  many  votes  beyond  that  number.  One  with  two 
thousand  shares  could  properly  have  cast  but  sixty  votes,  and 
yet,  by  evading  the  law,  as  was  done,  he  might  have  cast  four 
hundred.  This  shows  how  great  was  the  violation,  and  that 
the  election  was  void.  In  such  case,  quo  warranto  is  the  proper 
remedy.  But  it  is  said,  that  the  relators  are  precluded  by  acts 
of  acquiescence.  The  acts  are  that  they  received  back  their 
money,  voted  at  the  election  &c.  These  are  not  enough.  Par- 
ticipation to  show  acquiescence  must  be  in  some  illegal,  some 
guilty  act — some  violation  of  the  charter.  King  vs.  Mortlock, 
3  T.  R.  300.  Besides,  an  act  of  confirmation  must  be  done 
intentionally  and  upon  consideration.  But  the  cases  in  which 
parties  have  been  held  precluded  by  voting,  &c,  are  cases  where 
there  was  a  legal  corporation,  and  the  election  only  was  illegal. 
Our  objection  here  goes  further — it  goes  to  the  extent  that  there 
was  no  corporation — it  was  never  set  on  foot  by  a  legal  organi- 
zation ;  and  one  object  is  to  reform  the  proceedings  and  purge 
the  corporation  of  its  illegalities— cure  it  of  its  rotten  and  dis- 
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eased  parts.  He  cited  the  People  vs.  Utica  Ins.  Comp.$  15  Johns. 
368;  2  Bur.  869;  4Bur.  2022;  Ang.  &  A.  on  Corp.  474,  698 
Then  as  to  the  mandamus.  It  lies  where  there  is  no  other  spe- 
cific legal  remedy  for  a  legal  right  Tapping  on  Mandamus,  9 ; 
7  Ad.  <fc  El.  260;  King  vs.  Bishop  of  Chester,  1  T.  R.  404; 
10  East,  406;  Bui.N.  P.  199;  McCullough  vs.  Brooklyn,  23 
Wend.  468 ;  Geter  vs.  Commissioners,  1  Bay,  364 ;  Singleton 
vs.  Commissioners,  2  Bay,  105.'  Though  in  general  demand 
and  refusal  must  be  shown,  yet  in  this  case  demand  was  unne- 
cessary, because  it  would  have  been  idle.  The  injury  had 
already  been  committed.  It  is  like  trover,  where  a  demand  is 
unnecessary,  if  there  has  been  a  wrongful  conversion.  Mr. 
Mitchell  further  contended  that  the  Commissioners  had  the 
power  to  make  a  re-apportionment ;  and  that  this  was  a  proper 
case  for  the  exercise  of  the  discretion  of  the  Court 

Magrath,  for  the  Directors,  cited  Minor  vs.  Bank  of  Alex- 
andria,  1  Peters,  65;  Commonwealth  vs.  Union  Bis.  Co.,  5 
Mass.  232;  Ang.  &  A.  on  Corp.  664;  Centre  Turnpike  Co.  vs. 
McConoby,  16  Serg.  &  R.  145,  and  said  he  would  advert  to 
the  Charter,  for  the  purpose  of  suggesting  a  serious  difficulty, 
which  would  be  avoided  by  the  Court  refusing  to  disturb  the 
apportionment.  Under  the  terms  of  the  Act,  it  was  at  least 
doubtful,  with  whom  was  the  power  to  apportion  in  case  of 
over-subscription.  At  the  first  meeting  of  the  subscribers,  they 
became  a  corporate  body,  with  express  power  given  to  that  cor- 
porate body,  "to  provide  for  the  election  of  officers,  the  division 
of  the  capital  stock  as  aforesaid,  the  payment  of  subscriptions, 
and  all  arrangements  to  put  into  operation  the  charters  hereby 
granted."  The  apportionment  now  before  the  Court  had  been 
made  by  the  Commissioners,  but  adopted  by  the  subscribers  at 
this  corporate  meeting.  It  was,  therefore,  in  every  way  proper 
to  adhere  to  an  apportionment  which  was  approved  by  these 
two  bodies,  and  thus  save  the  unpleasant  consequences  which 
might  result  from  further  interference  with  it.  For  the  Com- 
missioners have  stood  before  the  Court,  by  the  terms  of  the  Act, 
the  nature  of  their  functions,  and  their  own  conduct,  discharged 
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from  further  duly.  Four  of  them  had  already  discharged  every 
duty  they  could  possibly  be  required  to  perform.  And  the  ap- 
plication was  not  only  to  enforce  the  performance  of  a  doubtful 
power,  but  actually  to  create  this  doubtful  power,  for  the  pur- 
pose of  having  it  enforced.  Clear,  then,  as  it  seemed,  from  the 
argument  already  made,  must  be  the  action  of  this  Court  in 
reference  to  the  mandamus,  equally  clear  was  the  course  which 
this  Court  must  pursue  in  relation  to  the  quo  warranto,  against 
the  Directors.  Tt\ey  came  here,  as  the  officers  of  a  corporation, 
lawfully  created,  and  chosen  at  an  election  ordered  by  the  mem- 
bers of  that  corporation,  and  conducted  by  such  rules  as  had 
been  by  them  prescribed.  The  legal  principle  applicable  to 
questions,  arising  in  relation  to  the  business  of  a  corporation, 
and  the  authority  of  a  majority  of  those  composing  the  corpora- 
tion, is  well  laid  down  by  Chancellor  Dargan,  in  the  Insurance 
Company  vs.  Sebring  et  al  "  A  corporation  can  have  but  one 
willy  and  that  will  can  only  be  manifested  by  the  potential  and 
uncontrollable  voice  of  the  majority."  In  every  part  of  this 
case,  that  voice  has  been  heard  ;  and  it  was  to  its  influence  and 
authority,  so  declared  by  Chancellor  Dargan,  that  this  Court 
was  asked  to  refuse  its  attention. 

But,  it  is  said,  the  majority  of  a  corporation  cannot  make  that 
lawful,  which  is  unlawful.  This  is  true ;  but  with  this  quali- 
fication, that  the  will  of  that  majority  operates  as  lawful,  until 
judicially  declared  to  be  unlawful ;  and  though  originally  un- 
lawful, the  conduct  of  the  stockholders  may  be  such  as  to  deprive 
them  of  the  right  or  power  of  objection.  In  this  case,  the  elec- 
tion was  a  strictly  corporate  act,  in  which  the  corporators  were 
authorized  to  proceed,  and  in  which  they  did  lawfully  proceed : 
and  whatever  is  the  result,  it  must  stand.  Rex  vs.  Thetfora\ 
8  East,  371.  But  it  is  said  that  the  proceedings,  which  took 
place  previous  to  the  election,  are  sufficient  to  avoid  it :  and 
that  the  election,  having  been  conducted  without  the. adminis- 
tration of  the  oath  required  in  the  chaster  of  the  Planters  and 
Mechanics'  Bank ;  and  the  shares,  subscribed  under  powers  of 
attorney,  having  been  voted  on,  it  is  void ;  and  the  Directors 
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chosen  cannot  keep  their  seats.  To  both  these  propositions  we 
will  ask  the  attention  of  the  Court,  and  will  make  it  clear  that 
they  cannot  sustain  the  actors  in  these  proceedings.  1.  As  to 
the  oath.  The  charter  of  the  People's  Bank  nowhere  requires 
that  any  such  ceremony  shall  take  place  at  its  elections.  It  is 
true,  that  it  is  required  in  the  charter  of  the  Planters  and  Me* 
chanics'  Bank ;  but  the  Act  of  1852  does  not  make  that  part  of 
the  charter  of  the  Planters  and  Mechanics'  Bank,  any  part  of 
the  charter  of  the  People's  Bank.  The  Agt  of  1862  makes 
those  regulations  and  rights  which  belong  to  the  Planters  and 
Mechanics'  Bank,  part  of  the  charter  of  the  People's  Bank,  that 
are,  ,c  herein  expressed"  that  is,  expressed  in  the  Act  of  re-char- 
ter of  1852,  and  which  contains  material  additions  to  the  char- 
ters of  the  Banks  therein  re-chartered.  And  that  which  very 
conclusively  shows  that  this  portion  of  the  charter  of  the  Plan- 
ters and  Mechanics'  Bank  does  not  apply  to  the  charter  of  the 
People's  Bank,  is,  that  the  same  language,  in  the  Act  of  1852, 
which  is  supposed  to  justify  the  inference  that  the  charter  of 
the  Planters  and  Mechanics'  Bank  is  a  part  of  the  charter  of 
the  People's  Bank,  would  make  it  a  necessary  inference  that 
the  charter  of  the  Union  Bank  was  also  a  part  of  the  charter 
of  the  People's  Bank.  But  the  charter  of  the  Union  Bank 
does  not  contain  the  oath :  and  the  People's  Bank  is  as  much 
entitled  to  claim  the  benefits  of  its  omission  in  the  one  char- 
ter, as  to  be  affected  by  its  introduction  in  the  other.  But 
if  it  were  otherwise,  and,  instead  of  being  doubtful,  it  was 
clear,  that  the  oath  was,  in  terms,  required  by  the  charter  of 
the  People's  Bank,  its  omission  would  not  avail  the  actors. 
For  even  under  the  charter  of  the  Planters  and  Mechanics1 
Bank,  the  vote  of  a  stockholder  could  only  be  rejected  if  he 
refused  to  take  that  oath.  If  he  voted,  not  having  taken  it, 
because  it  was  not  proposed  to  him  to  take  it,  his  vote  would 
be  good,  and  could  not  be  rejected.  The  Act,  requiring  such 
an  oath  to  be  administered,  is  merely  directory  ;  and  that  no 
advantage  can  be  taken  of  the  omission,  is  very  clearly  ruled  \n 
the  Mohawk  $•  Hudson  R.  R.  Company,  1  Wendell,  140. 
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But  sufficient  as  this  view  of  the  question  might  be,  it  is  capa- 
ble of  farther  and  greater  elucidation ;  and  the  actors  are  met 
with  a  difficulty  which  they  cannot  easily  overcome.  In  this 
proceeding  they  cannot  investigate  the  title  of  the  Electors. 
In  quo  warranto  against  the  directors  of  a  corporation,  it  is  not 
competent  for  the  actors  to  show  that  the  persons,  who  voted, 
were  incompetent.  And  this  rule  is  now  established  too  firmly 
to  be  shaken.  It  rests  not  only  upon  the  authority  of  cases  de- 
cided by  Judges  whose  names  do  honor  our  jurisprudence,  and 
whose  services  have  built  up  for  us  the  system  of  laws  we  have, 
but  its  conformity  with  reason  and  propriety  is  most  apparent 
It  rests  upon  the  familiar  principle  that  no  one  shall  be  con- 
demned without  being  heard.  To  these  proceedings  against 
the  Directors,  the  stockholders,  whose  votes  are  objected  to,  are 
not  parties,  and  cannot  be  heard.  If,  therefore,  in  this 'proceed- 
ing* you  were  to  impeach  their  title,  you  would  disfranchise 
those  who  were  not  before  the  Court,  and  could  not  be  heard  in 
their  own  defence.  The  rule  is  therefore  wisely  made,  that,  in 
such  cases  you  must  first  impeach  the  right  of  the  elector  by 
proceedings  against  him,  before  you  can  affect  the  title  of  the 
elected,  because  of  the  incompetency  of  such  elector.  This 
principle  will  be  found  in  the  case  of  The  King  vs.  Latham, 
3  Burr.  1485.  Still  more  clearly  in  The  King  vs.  Mein,  3  T. 
R  596.  And  in  the  case  of  The  King  vs.  Hughes  4,  B.  &  C. 
368  (10  E.  C.  L.  Rep.  361,)  stated  in  the  following  distinct  man- 
ner :  "  Lord  Kenyon  held  that,  where  the  electors  do  not  fill  a 
corporate  office,  it  is  allowable  to  enter  into  their  title,  in  ques- 
tioning that  of  the  elected,  because  there  is  no  other  mode  of 
doing  it.  But  a  distinction  has  long  been  recognized  between 
such  cases  and  those  of  corporators  ;  the  titles  of  the  latter  must 
be  impeached  in  a  different  mode,  and  this  is  the  first  instance 
in  which  their  claim  to  be  corporators  dejure  has  been  attempted 
to  be  brought  into  question  in  this  form  of  pleading.  Nothing 
could  be  more  mischievous  than  such  a  proceeding" 

But  there  is  another  ground  upon  which  these  proceedings 
must  be  arrested,  even  here  at  the  threshold.    A  principle  as 
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reasonable,  as  well  established  by  decided  cases,  and  as  difficult 
to  be  overcome  or  questioned,  as  that  first  discussed.  The 
principle  is,  that  whatever  has  been  the  conduct  of  the  corpora- 
tion, if  the  corporator  has  acquiesced ;  if,  knowing  it,  be  has  in 
any  way  sanctioned  it,  or  done,  or  assisted  to  do,  anything  at 
all  affected  by  the  objectionable  matter,  he  is  concluded  by  his 
acquiescence,  and  the  Court  will  not  relieve  him.  And  what 
can  be  more  reasonable  ?  If  the  action  of  a  corporation  has 
produced  wrong  to  one  of  its  members,  he  has  his  remedy  in 
the  Courts.  But  if  he  chooses  not  to  make  this  application,  or 
postpones  the  application,  and  allows  the  corporation  to  proceed, 
which  it  could  not  have  done  if  he  had  acted  properly,  what 
right  has  he,  after  its  action  has  been  consummated,  to  com- 
plain ?  Here,  these  actors,  well  knowing  all  the  circumstan- 
ces, were  present  at  the  meeting  of  the  subscribers  called  by  the 
Comptroller-General,  when,  by  the  terms  of  the  charter,  tbey 
assumed  a  corporate  capacity.  The  protest,  against  the  action 
of  the  Commissioners,  expressed  a  purpose  to  refer  the  question 
to  the  Courts,  or  a  meeting  of  the  subscribers.  Several  affida- 
vits, now  before  the  Court,  make  out  that  this  protestant  ex- 
pressed his  willingness  to  acquiesce  in  the  result  of  that  meet- 
ing. The  meeting  refused  to  entertain  the  protest,  and  what 
then  ?  Did  these  dissatisfied  corporators  withdraw  and  ask  the 
Court  to  make  that  right  which  they  had  declared  to  be  wrong? 
Not  so.  They  remained  at  the  meeting— never  put  off  the  cor- 
porate capacity,  with  which  they  were  then  invested  ;  but  con- 
tinued and  proceeded  to  assist  in  all  the  arrangements  necessary 
to  put  the  corporation  in  motion.  It  being  necessary  to  organ- 
ize, arrangements  were  proposed  for  the  election  of  Directors. 
In  this  all  concurred.  In  preparing  for  this,  they  acquiesced  in 
the  appointment  of  the  proper  committees,  and  a  resolution  was 
adopted,  with  apparent  unanimity,  to  proceed  in  this  part  of 
their  business,  in  the  same  manner  that  had  been  adopted  by 
the  Farmers'  and  Exchange  Bank.  The  day  of  election  was 
fixed,  and  these  parties,  after  being  present,  and  concurring  in 
all  these  arrangements,  when  the  time  arrived,  either  voted  in 
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person,  or  gave  to  others  a  proxy  to  vote  for  them.  Nor  is  it, 
until  the  result  of  the  election  announces  the  defeat  of  their 
wishes,  that  they  think  of  the  Court,  as  an  useful  means  of 
assisting  in  the  accomplishment  of  that  in  which  they  had  failed. 
These  actors  then  are  before  the  Court,  by  their  acts  conclus- 
ively adopting  the  apportionment  made  by  the  Commissioners ; 
and  standing  with  those  who  were  avowedly  willing  to  support 
it.  How  could  the  election  proceed,  except  upon  the  apportion* 
ment?  How  did  they  vote  themselves,  unless  under  the  appor- 
tionment ?  By  their  own  acts,  then,  have  they  positively  estab- 
lished, because  they  acquiesced  in,  that  apportionment  which 
they  now  oppose. 

But  while  it  is  thus  reasonable,  not  to  allow  those  who  have 
so  acted  in  corporate, matters,  afterwards  to  apply  to  the  Court 
for  relief  against  their  own  acts,  the  cases  decided  upon  this 
question  will  show,  that  the- rule  is  now  rigidly  enforced  by  the 
Court,  in  every  matter  proper  for  its  application.  In  the  King 
vs.  Mortlock,  3,  T.  R.,  300,  the  Mayor  was  elected  contrary  to  a 
by-law,  but  an  agreement  was  made  not  to  enforce  the  by-law. 
Afterwards  it  was  attempted,  and  the  case  came  before  Lord 
Kenyon,  who  thus  ruled  :  "  We  determine  this  wholly  on  the 
agreement  which  distinguishes  this  case  from  the  King  vs. 
Bond,  and  on  that  ground  solely,  namely,  that  the  party,  who 
is  now  attempting  to  impeach  the  defendant's  title,  concurred 
in  an  act,  by  which  some  of  the  corporation  agreed  not  to  sup- 
port the  by-law." 

In  the  King  vs.  Symmons,  4  T.  R.  224,  Gibbes,  who  was 
counsel  for  the  actors,  yielded  the  point,  that  three  of  those  who 
moved  for  an  information  were  not  entitled  to  ask  it,  having 
concurred  in  the  election. 

In  the  Mohawk  8f  Hudson  R.  R.  Company,  I  Wendell,  140, 
it  was  ruled,  that  il  it  does  not  lie  with  any  one  knowing  of  the 
irregularity,  to  make  the  objections,  who  voted,  either  in  person 
or  by  proxy."  The  same  principle  will  be  found  in  the  King 
vs.  Cudlipp,  6  T.  R.,  607,  and  best  stated  in  the  King  vs. 
Sly  the,  6  B.  and  C.  240,  (13  E.  C.  L.,  159,)  where  Abbott  C. 
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J.,  ruled  as  follows :  "  It  has  been  generally  considered  a  rule  of 
corporation  law,  that  a  person  is  not  to  be  permitted  to  impeach 
a  title,  conferred  by  an  election,  in  which  he  has  concurred,  or 
the  title  of  those  mediately  or  immediately  derived  from  thai 
election."  And  this  principle,  so  distinctly  stated,  is  carried 
out  by  the  same  learned  Judge,  holding,  that  he  would  presume 
the  corporator  knew  all  the  facts  of  any  particular  matter  re- 
lating to  the  corporation,  "  unless  he  shows  the  contrary." 

In  the  King  vs.  Trevenen,  2  B.  and  A.,  343,  "  the  Court 
held,  that  as  to  Trevethan,  his  having  concurred  in  the  election 
was  a  fatal  objection.  He  was  bound,  as  a  corporator,  to  have 
known  that  the  title  of  Rogers  to  the  office  of  Alderman,  was 
bad,  and  his  having  concurred  in  an  act  which  depended  for 
its  validity  upon  the  circumstance  of  Rogers  being  at  that  time 
an  Alderman,  prevents  him  now  from  having  the  right  to  come 
forward  and  impeach  that  title.  The  principle  which  governs 
these  cases  is  the  acquiescence  of  the  relator,  in  the  objection- 
able election,  at  the  time" 

Still  more  than  this,  there  was  no  challenge  or  exception 
made  to  any  vote ;  and,  in  the  case  of  the  Chenango  Company, 
1  Wendell,  633,  it  is  ruled,  as  quite  clear,  that,  "generally 
speaking,  an  illegal  vote,  not  challenged,  will  not  invalidate  an 
election." 

While,  then,  these  are  difficulties  which  no  art  can  remove, 
there  are  other  circumstances,  which,  of  themselves,  would 
make  it  impossible  for  the  actors  to  obtain  the  rule  they  are 
asking.  The  Court  is  asked  to  set  aside  this  election,  without 
being  furnished  with  the  slightest  information  as  to  the  number 
of  votes  alleged  to  be  had.  In  Ex  parte  Murphy,  7  Cowen, 
153,  it  is  held  to  be  not  sufficient  to  show  that  improper  votes 
are  received  at  an  election,  unless  there  is  a  sufficient  number  of 
such  votes  received  for  the  successful  candidate  to  reduce  his 
vote  to  a  minority,  if  these  bad  votes  are  rejected.  There  is  no 
showing  made  here  to  lead  to  the  conclusion  that  any  bad  votes 
were  given  to  the  Directors  who  are  elected  ;  still  less  is  there 
any  evidence  that  a  sufficient  number  was  given  them  to  reduce 
them  to  a  minority,  if  such  votes  are  rejected. 
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But  it  is  DOtonly  that  all  these  difficulties  must  be  overcome, 
but  when  overcome,  no  person  stands  before  the  Court,  claiming 
the  seat  thus  to  be  vacated.  No  one  is  bold  enough  to  assert 
his  right  to  any  of  these  places ;  nor  yet  ambitious  enough  to 
seem  to  desire  it.  This  circumstance  exercised  great  influence 
with  the  Court  in  the  State  vs.  Schnierle,  5  Rich.  212.  There, 
as  here,  a  seat  was  disputed,  with  no  claimant  before  the  Court; 
and  here,  as  there,  the  Court  will  find,  in  that  fact,  enough  to 
warrant  its  refusal  of  the  application.  If,  then,  there  is  no  one 
before  the  Court  claiming  one  of  those  places,  there  can  be  but 
one  other  reason  suggested  for  the  interference  of  the  Court,  and 
that  is,  the  reduction  in  the  amount  or  number  of  shares,  to 
which  some  of  these  subscribers  have  been  forced  to  submit. 
But  it  is  a  remarkable  circumstance,  that  while  some  of  them 
complain  of  this  reduction,  not  one  of  them  claims  to  be  entitled 
to  receive  more  than  he  now  has.  And  if  such  a  claim  was 
made,  its  absurdity  would  be  exposed  by  the  fact,  that  such 
complaining  subscribers  can  now  purchase  as  many  shares  as 
they  desire,  at  one-fifth  less  than  such  shares  would  have  cost 
at  the  time  of  subscription.  And  this  is  not  a  surmise,  but  a 
fact,  brought  to  the  notice  of  the  Court  by  testimony  which 
proves  that  since  the  election  a  large  number  of  shares  have 
been  sold  at  the  rate  of  $4  per  share ;  and  we  have  the  certifi- 
cate of  a  Broker  that  he  will  agree  to  furnish  500  shares  at  that 
rate — an  amount  much  greater  than  all  of  these  actors  desired" 
or  now  desire  to  have. 

This  application,  then,  is  not  made  to  afford  relief  to  corpora- 
tors who  have  been  wronged  by  any  action  of  the  Corporation. 
For  no  one  asks  to  be  put  in  the  place  of  the  Directors,  if  their 
seats  are  vacated;  and  no  one  can  be  injured  by  losing  the 
chance  of  buying  for  $5,  that  which  he  can  purchase  for  $4. 

Much  has  been  said  of  the  duty  which  devolved  on  the  Court, 
to  vindicate  the  public  morals  of  the  community,  by  directing 
these  rules  to  be  issued ;  but  it  could  be  easily  shown  how  much 
more  conducive  it  would  be  to  good  morals  for  the  Court  to 
show  that  it  could  never  be  appealed  to  as  the  arbiter  in  such 
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disputes  as  this.  Of  all  contentions  which  divide  a  community, 
those,  where  money  is  the  controlling  element,  are  most  to  be 
dreaded.  They  begin  with  corruption,  proceed  in  corruption, 
and  end  in  corruption.  It  is  not  only  those  who  are  the  willing 
subjects  of  such  influence,  that  become  deeper  involved  in  the 
infamy  which  surrounds  them,  but  higher  and  better  spirits  in- 
fected with  the  zeal  for  success,  lend  themselves  to  practices 
which  a  sober  reason  rejects,  if  it  does  not  positively  abhor. 
Once  destroy  the  safeguards  behind  which  these  passions  now 
lie  securely  confined,  and  their  fury  will  overcome  all  who  may 
even  venture  to  oppose  them.  They  will  find  themselves  car- 
ried along,  and  swelling  the  force  of  a  torrent  which  will  be 
strong  enough  to  make  the  captors  captive.  How  then  can 
public  morals  be  vindicated,  if  such  consequences  are  to  ensue  ? 
Re-open  the  contest,  and  all  that  is  evil  in  the  transactions 
that  are  past,  will  be  multiplied  to  an  infinite  degree.  It  is  true 
that  the  judgment  of  a  Court  is  not  generally  to  be  influenced 
by  considerations  of  the  consequences  which  may  ensue.  But 
this  application  is  addressed  to  the  discretion  of  the  Court. 
That  discretion,  so  aptly  defined  and  explained  by  the  same 
Judge  who  now  hears  this  application ;  and  the  exercise  of  that 
discretion  cannot  be  more  properly  exhibited  than  in  now  con- 
sidering that  whatever  may  have  been  the  force  or  weight  of 
any  or  all  of  the  objections  heretofore  urged,  they  have  been 
known,  discussed,  and  decided  by  the  members  of  the  corpo- 
ration. That,  in  this  decision,  they  who  were  dissatisfied  have 
either  positively  acquiesced,  or  will  be  considered,  by  their  acts, 
to  have  done  so;  and  are  not  entitled  now  to  that  aid  which 
they  seek  from  this  Court,  and  to  which,  under  other  circum- 
stances, they  might  have  been  entitled,  (a) 

Mr.  Magrath  also  cited  Stockdale  vs.  South-Sea  Comp.,  2 
Atk.  141 ;  People  vs.  Kip,  4  Cowen,  382 ;  Cowp.  503-7 ;  Ang.  & 
A.  on  Corp.  418 ;  Johnston  vs.  South-  Western  Railroad  Bank, 

(a)  This  argument  of  Mr.  Magmth,  here  printed,  was  made  before  hia  Honor,  Judge 
CNmjlll,  on  the  application  for  rnlee.  It  is  substantially  the  same  as  thaidelirered  in 
the  Court  of  Appeals.  & 
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3  Strob.  Eq.  263 ;  Greenville  and  Columbia  Railroad  Com- 
pony  vs.  Coleman,  5  Rich.  143. 

Yeadon,  for  the  Commissioners,  called  on  the  Court  to  reflect 
that  this  was  not  an  application,  on  behalf  of  the  sovereign— on 
behalf  of  the  State— to  seize  the  charter  of  the  Bank,  as  forfeited 
by  the  malfeasance  of  its  stockholders,  or  conductors,  but  it  was 
an  attempt,  on  the  part  of  a  few  individuals,  to  invoke  the  high 
process  of  mandamus,  in  assertion  of  alleged  private  right  or 
redress  of  imagined  private  wrong.  If  the  present  proceeding 
were  aimed  at  the  charter  itself,  then,  supposing  the  alleged 
malfeasance  to  be  proved,  the  elaborate  speech  of  the  counsel! 
who  had  opened  the  argument,  would  have  been  as  pertinent 
as  it  was  able  and  ingenious ;  but,  in  the  shape  now  given  to 
the  controversy,  his  remarks  had  no  application  to  the  real  issue. 

The  real  parties  of  the  case  were,  on  the  one  hand,  a  few 
individuals,  a  mere  handful  of  a  defeated  party,  in  a  contest  for 
office;  and,  on  the  other  hand,  not  only  the  Commissioners 
charged  with  malfeasance,  and  the  President  and  Directors  elect, 
but  the  great  majority  of  the  stockholders,  composed,  for  the 
most  part,  of  persons,  wholly  innocent  of  the  alleged  miscon* 
duct—of  honest  and  honorable  men — of  widows  and  orphans, 
churches  and  charitable  societies,  who  had  sought  an  invest- 
ment of  their  funds  in  the  stock  of  the  Bank.  In  such  case 
the  Court  should  be  cautious,  and  see  their  way  clear,  before 
they  arm  the  relators  with  the  high  and  stringent  process  which 
they  claim — one  involving,  ultimate  incarceration,  for  contu- 
macy, within  the  four  walls  of  a  jail— and  yield  it  to  them  only, 
on  a  satisfactory  showing  that  it  is  asked  on  clear  right  and 
with  clean  hands,  and  as  necessary,  as  well  to  vindicate  good 
government  and  public  policy,  as  to  establish  private  right — on 
such  a  showing  as  should  convince  the  Court  that  the  applica- 
tion of  the  remedy  in  question  was  imperatively  required  of  up- 
right, independent  and  impartial  judges,  in  the  exercise  of  a 
sound  and  salutary  discretion. 

The  proper  decision  of  the  case  required  a  thorough  examin- 
ation and  discussion  of  the  law  of  mandamus* 
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The  writ  of  mandamus  was  referable  in  its  origin  to  Magna 
Charta  "  nxdli  negabimus  out  differ emus  justitiam  vel  rectum" 
It  was,  at  first,  a  letter  missive,  from  the  sovereign  power,  com- 
manding the  performance  of  a  particular  act  or  duty,  by  those 
to  whom  it  was  sent ;  to  it  no  return  was  allowed,  and  disobedi- 
ence was  punishable  by  attachment  In  the  latter  part  of  the 
15th  century,  it  became  a  parliamentary  writ,  grantable  on 
petition,  and  issuable  per  regem  et  concilium;  and  was  chiefly 
used  to  enforce  restitution  to  public  offices— and  hence  took  the 
name  of  a  Writ  of  Restitution.  At  length,  it  assumed  the 
shape  of  an  original  writ,  issuable  from  the  King's  Bench,  and 
was  grantable,  in  all  cases  where  there  was  a  legal  right  to 
.  justice,  for  which  the  law  had  not  provided  any  specific  legal 
remedy ;  and,  by  an  amplification  of  its  jurisdiction,  it  was 
allowed  to  embrace  matters,  not  strictly  involving  the  notion  of 
a  restitution,  as  where  it  commanded  admission  to  an  office  &c. 
It  then  resumed  the  name  of  mandamus,  which  it  has  ever 
since  retained,  taking  this  appellation  from  the  first  latin  word 
of  the  mandatory  clause  of  the  writ — and  the  Courts  became 
more  liberal  in  extending  its  remedial  character  and  powers. 

"  The  modern  writ  of  mandamus  may  be  defined  to  be  a  high 
prerogative  writ,  breve  regium,  and  not  a  writ  of  right~-\t  is 
properly  in  its  nature  a  writ  of  restitution  of  a  most  extensive 
and  remedial  nature,  to  the  aid  of  which  the  subject  is  entitled, 
upon  a  proper  case,  previously  shown,  to  the  satisfaction  of  the 
King's  Bench." 

For  this  historical  detail  of  the  origin  and  nature  of  the 
writ  of  mandamas,  he  was  indebted  to  Tapping  on  Mandamus, 
pp.  1,  2,  3,  (66  vol.  Law  Library,  3d  series,  pp.  56,  7,  8,)  a  new 
English  work,  containing  an  admirable  condensation  of  the  law 
of  mandamus,  in  which  the  text,  so  far  as  he  had  occasion  to 
test  it,  was  well  supported  by  the  authorities  cited. 

According  to  Buller's  Nisi  Prius,  p.  199,  the  writ  of  manda- 
mus is  a  prerogative  writ,  issuing  out  of  the  Court  of  King's 
Bench,  and  is  the  proper  remedy  to  enforce  obedience  to  Acts  of 
Parliament,  and  to  the  King's  Charters,  and  in  such  case  is  de- 
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mandable  of  right ;  but,  where  the  right  is  of  a  private  nature, 
as  to  an  office,  in  which  the  public  is  not  concerned,  such  as  a 
deputy  register,  <fcc,  it  is  discretionary  with  the  Court  to  grant 
or  refuse  it. 

In  Jacob's  Law  Directory,  Title  Mandamus,  it  is  styled,  "a 
prerogative  writ,  introduced  to  prevent  disorder,  from  a  failure 
of  justice  and  defect  of  police,  and  therefore  ought  to  be  used 
on  all  occasions,  where  the  law  has  established  no  specific  reme- 
dy, and  where,  in  justice  and  good  government,  there  ought  to 
be  one." 

The  writ  of  mandamus,  then,  is  a  high  prerogative  writ,  de- 
mandable  of  right  by  the  sovereign  or  the  State,  but  grantable, 
to  the  subject  or  the  citizen,  in  matter  of  private  right,  only  at 
discretion,  and  on  satisfactory  showing,  both  in  regard  to  the 
right  claimed  and  the  necessity  of  the  remedy. 

This  high  prerogative  writ  is  grantable  to  the  citizen  only  on 
terms  and  conditions. 

It  is  an  essential  preliminary,  a  condition  precedent,  to  its 
being  granted  to  the  citizen,  that  there  should  have  been  a  dis- 
tinct demand,  on  the  public  functionary,  for  the  right  or  duty 
claimed,  and  an  equally  distinct  refusal,  on  his  part,  to  yield  it 

This  is  a  leading  principle  of  the  law  of  mandamus,  and  one 
of  imperative  obligation;  and  it  meets  the  relators  in  limine, 
and  is  fatal  to  their  application,  there  having  been  neither  de- 
mand nor  refusal  in  the  present  case. 

It  is  an  imperative  rule  of  the  law  of  mandamus  that,  pre 
viously  to  the  making  of  the  application  to  the  Court,  for  a  writ, 
to  command  the  performance  of  any  particular  act,  an  express 
or  distinct  demand,  or  request,  to  perform  it,  must  have  been 
made  by  the  prosecutor  on  the  defendant,  who  must  have  re- 
fused to  comply  with  such  demand,  either  in  direct  terms,  or 
by  conduct,  from  which  a  refusal  can  be  conclusively  implied  ; 
it  being  due  to  the  defendant  to  have  the  option  of  either  doing 
or  refusing  to  do,  that  which  is  required  of  him.  Both  the 
demand  and  refusal  must  also  be  shown,  on  the  affidavits  made 
use  of  in  support  of  the  rule.    The  demand  must  be  made  per* 
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sonally  on  those  from  whom  the  duty  is  required.  It  must  be 
express  and  distinct,  and  not  couched  in  general  terms— it 
should  accurately  demand  a  performance  of  that  which  the  de- 
fendant legally  can  and  should  do.  There  should  be  enough, 
from  the  whole  oi  the  facts,  to  show  to  the  Court,  that,  from  some 
improper  reason,  compliance  is  withheld,  and  a  distinct  deter- 
mination exists  not  to  do  what  is  required.  The  refusal  must 
not  only  be  clear,  but  must  be  made  by  those  properly  called  on  to 
do  the  act,  <fcc.  Finally,  the  refusal  must  clearly  appear  by  the 
affidavits,  in  order  that  the  Court  may  judge  as  to  its  sufficiency. 
Tapping  on  Mandamus,  282,  287.  (66  Law  Lib.  332-237.) 
This  objection  has  been  sneered  at  or  disparaged  as  a  technical 
one ;  but,  although  it  is  technical,  it  is  founded  on  substance, 
and  involves  an  important  and  salutary  principle.  This  prin- 
ciple is  that  no  public  officer  or  functionary  shall  be  presumed 
to  be  a  defaulter  in  the  discharge  of  duty,  nor  be  subjected  to 
the  criminal  and  stringent  process  of  mandamus,  until  he  has 
had  the  option  to  comply  or  refuse,  i.  e.,  until  he  is  voluntarily 
and  deliberately  in  default  The  law  is  not  disposed  to  presume 
him  wrong,  but  rather  to  protect  him;  it  does  not  invite,  but 
discourages  litigation. 

In  Bullets  Nisi  Prius  p.  199,  it  is  said  the  Court  will  not 
grant  a  mandamus,  until  there  has  been  default,  and  therefore 
in  a  case  of  the  King  vs.  The  Borough  of  St.  Ives,  where  a 
mandamus  was  granted  to  the  Churchwardens  and  overseers 
of  the  poor  to  make  a  poor's  rate,  the  Court  will  not  grant  a 
mandamus,  at  the  same  time,  to  the  justices  to  allow  it :  they 
would  not  presume  the  justices  would  not  do  their  duty ;  al- 
though the  same  justices  had  before  refused  to  allow  a  rate, 
when  a  mandamus  had  issued  for  the  purpose,  and  they  had 
been  taken  up,  but  the  term  before,  upon  an  attachment  for  con- 
tempt. So  the  case  of  the  King  vs.  The  Company  of  Pro- 
prietors of  the  Brecknock  and  Abergavenny  Canal  Naviga- 
tion, 3  Ad.  &  EL  217-224,  30  Eng.  Com.  Law  R.  81,  is  full  of 
the  highest  authority  to  the  same  point  It  was  a  case  where 
the  Court  applied  the  rule  with  regret,  as  by  reason  of  its  inter- 
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position,  an  important  case  was  made  to  go  off  on  a  technicality, 
and  not  on  its  merits. 

Denman,  G.  J.  "  This  case  must  go  off  upon  a  point  not 
bearing  on  the  merits.  We  cannot  grant  a  mandamus,  unless 
there  has  been  a  direct  refusal.  It  is  not  indeed  necessary  that 
the  word  '  refuse,'  or  any  word,  equivalent  to  it,  should  be  used ; 
but  there  should  be  enough  to  show  that  the  party  withholds 
compliance,  and  distinctly  determines  not  to  do  what  is  re- 
quired." 

Littledale,  J.  "  I  am  of  the  same  opinion.  It  is  not  necessary 
there  should  have  been  a  refusal  in  so  many  words ;  but  here 
the  Company  only  answered  by  requiring  an  indemnity.  There 
should,  after  that,  have  been  a  formal  and  distinct  demand  to 
warrant  the  motion." 

Patterson,  J.  "  I  am  sorry  the  case  should  go  off  on  this 
point ;  but  the  Canal  Company  had  at  one  time  agreed  to  per- 
form the  works,  and  nothing  is  shown  which  amounts  to  an  ex- 
press rescinding  of  that  consent.  When  Hartford  &  Co.  declined 
indemnifying,  they  should  have  followed  that  up  by  a  direct 
application  to  have  the  works  done." 

Coleridge,  J.  "  A  mandamus  ought  not  to  be  moved  for,  un- 
less the  party,  alleged  to  be  in  default,  has  known  distinctly 
what  he  was  required  to  do,  so  as  to  exercise  an  option  whether 
he  would  do  it,  or  not.  In  this  case  it  is  not  even  clear  that  the 
Company  knew,  after  the  refusal  of  indemnity,  whether  Hart- 
ford &  Company  had  not  given  up  their  demand." 

Then,  what  were  the  facts.  The  Respondents  had  admitted 
persons,  having  written  authority  to  that  effect,  to  subscribe  for 
stock,  in  the  nafne  of  others,  to  the  number  of  five  shares  each — 
the  charter,  forbidding  persons  to  subscribe  in  the  names  of  oth- 
ers for  their  own  benefit,  and  subscriptions  of  five  shares,  and 
under,  not  being  reducible,  under  the  charter,  in  case  of  exces- 
sive subscription.  The  subscription  being  excessive,  they  re- . 
duced  the  number  of  shares,  to  be  allotted  to  those  who  had 
subscribed  for  more  than  five  shares  each,  and  gave  public  no- 
tice that  they  would  pay  over  the  surplus  subscriptions  to  the 
18 
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several  parties  interested.  Mr.  Rice  Dulin,  the  principal  Relator, 
who  had  subscribed  for  a  large  number  of  shares,  [2000,]  there- 
upon served  upon  the  Commissioners  the  following  written  no- 
tice : 

"  I  hereby  notify  you  that  I  object  to  the  legality  of  the  sub- 
scriptions, made  under  powers  of  attorney  for  five  shares  each, 
on  the  ground  that  the  said  subscriptions  were  not  made  for  the 
benefit  of  the  subscribers,  but  for  other  parties  ;  and  I  object  to 
any  allotment  of  shares  on  those  subscriptions.  It  is  my  inten- 
tion to  adopt  such  legal  measures  as  may  be  necessary  to  en- 
force my  objections,  and  [I  ]  give  you  this  notice  not  to  pay  over 
the  monies  which  have  been  received  by  you  from  subscribers, 
till  the  question  has  been  decided  by  the  proper  authority,  or 
until  after  the  meeting  of  the  stockholders,  to-morrow. 
Yours,  respectfully, 

Rice  Dulin. 

Charleston,  25th  April,  1853." 

The  Commissioners  complied,  to  the  letter,  with  Mr.  Dulin's 
notice  or  requisition  ;  they  stayed  their  hand ;  paid  over  monies 
to  no  one,  but  referred  their  whole  proceedings,  with  Mr.  Dulin's 
notice,  to  the  meeting  of  the  stockholders,  which  took  place  the 
next  day,  under  the  charter ;  Mr.  Dulin  attended  the  meeting, 
and  took  part  in  its  discussions,  defending  his  notice,  or  protest, 
and  its  grounds ;  and  he  promised,  or  declared,  that  he  would 
abide  by  the  decision  of  the  meeting.  The  stockholders  dis- 
sented from  his  views,  laid  his  resolution  on  the  table,  ratified  or 
adopted  the  mode,  or  scale,  of  apportionment,  reported  by  the 
Commissioners,  and  otherwise  ratified  their  proceedings,  and 
ordered  an  election  for  President  and  Directors  to  take  place, 
the  ensuing  Monday.  In  this  action  of  the  meeting,  Mr.  Dulin 
acquiesced  by  the  most  significant  acts :  1st,  by  being  the  very 
first  person  to  apply  for  and  receive  his  surplus  subscription— 
2d,  by  voting,  in  his  own  right,  and  as  proxy  for  others,  at  the 
election  for  President  and  Directors. 

After  the  alternative  notice,  already  stated,  he  made  no  de- 
mand of  any  kind  whatever,  on  the  Commissioners;  and  no 
18* 
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further  or  other  notice  was  ever  served  on  them,  at  the  instance 
of  the  Relators,  save  a  notice,  through  their  counsel,  after  they 
had  received  their  surplus  subscriptions,  and  after  the  defeat  of 
their  ticket  for  President  and  Directors,  not  to  pay  over  the  sub- 
scription money,  in  their  hands,  to  the  President  and  Directors 
elect,  as  there  had  been  no  regular  organization,  nor  any  due 
election  for  officers,  in  accordance  with  the  charter,  and  as  legal 
proceedings  were  about  to  be  taken  to  bring  the  matter  to  a  ju- 
dicial determination ;  followed  by  another  notice,  through  the 
same  counsel,  of  a  motion,  before  his  Honor  Judge  O'Neall,  on 
Saturday,  the  14th  [May,  thenj  instant,  "  for  a  rule  to  show 
cause  why  a  writ  of  mandamus  should  not  issue,  directed  to 
them  as  Commissioners,  appointed  by  the  Comptroller  General, 
to  receive  and  apportion  (?)  subscriptions  to  the  People's  Bank, 
directing  and  commanding  them  to  apportion  the  said  subscrip- 
tions and  stock,  among  the  bona  fide  subscribers,  according  to 
the  amounts,  subscribed  by  them  in  their  own  names." 

The  duty  now  required  of  the  Commissioners  is  to  re-appor- 
tion the  stock,  on  a  different  principle  from  that  adopted  by 
them,  and  ratified  by  the  meeting.  It  is  clear  that  no  demand, 
to  that  effect,  had  ever  been  made  on  them,  nor  any  intimation, 
given  them,  that  such  a  thing  was  desired  or  contemplated,  un- 
til the  notice  of  the  application  for  the  present  rule,  and  a  notice 
or  threat  of  a  law-suit  could  not  possibly  be  construed  into  the 
previous  demand,  required  by  the  law  of  mandamus. 

There,  then,  having  been  no  demand,  there  could  not,  of 
course,  be  any  refusal.  The  Commissioners,  therefore,  have 
had  no  option  and  are  not  in  default — and  are  not  the  subjects 
of  mandamus :  And  even  the  intimation,  that  a  re-apportion- 
ment would  be  claimed,  under  the  process  of  mandamus,  came 
too  late  for  any  practical  or  practicable  purpose.  It  came  after 
Mr.  Dulin  and  others  had  received  back  their  surplus  subscrip- 
tions, and  after  the  Commissioners,  by  parting  with  the  money  f 
had  parted  forever  with  their  power  over  the  subject-matter — 
after  the  thing  had  become  impracticable,  and  that  by  the  act 
and  example  of  Mr.  Dulin  himself,  and  his  confederates.    In- 
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deed  the  Commissioners,  and  all  others,  had  a  right  to  conclude 
that  Mr.  Dulin  had  acquiesced  in  the  action  of  the  meeting,  and 
abandoned  his  objections. 

On  this  head,  then,  it  only  remained  to  be  shown  that  the 
objection  of  the  want  of  demand  and  refusal  was  taken  at  the 
proper  time — that  the  Respondents  had  done  nothing  to  waive 
it,  or  estop  them  from  making  it.  The  case  of  the  King  vs. 
The  Brecknock  and  Abergavenny  Navigation  Company,  al- 
ready cited,  from  3d  Ad.  <fc  El.  217,  settles  the  question.  There 
the  objection  was  taken,  on  the  return  of  the  rule,  before  the 
merits  were  discussed,  and  determined  by  the  Court,  amidst  the 
expression  of  its  regrets,  that  so  important  a  cause  should  turn 
on  a  technicality  instead  of  the  merits.  So,  in  the  case  of  Re- 
gina  vs.  Eastern  Counties  Railway  Company,  10  Ad.  &  El. 
531-537,  37  Eng.  Com.  L.  Rep.  174,  Lord  Denman,  Chief 
Justice,  enunciated  the  rule,  on  this  subject,  negatively  but  au- 
thoritatively, thus — "  No  objection  can,  we  think,  be  taken,  to 
the  sufficiency  of  the  application  and  refusal,  after  the  merits 
have  been  discussed ;  that  is  a  point  which  ought  to  be  raised 
in  the  first  instance/' 

"  The  objection,  as  to  the  neglect  of  a  demand  in  the  absence 
of  a  refusal  should,  in  order  to  prevent  a  waste  of  time,  be  made 
in  the  first  instance,  viz :  on  showing  cause  against  the  rule  for 
the  writ,  and  cannot  be  made  after  the  merits  are  discussed." 

"  In  M.  T.  3d  Vic. — Lord  Denman,  C.  J.,  announced  that  the 
King's  Bench  had  come  to  the  resolution  not  to  entertain  an  ob- 
jection to  a  rule  for  a  mandamus,  on  the  ground  that  there  had 
been  no  refusal  to  do  the  thing  required  by  the  writ,  unless  such 
objection  should  have  been  taken  at  the  outset  of  the  argument, 
in  showing  cause."  (3  P.  $•  D.  123,  n.  (rf)  Tapping  on  Man- 
damus, 287;  66  Law  Lib.  336.) 

In  this  case,  the  rule,  as  thus  defined  and  limited,  was  strictly 
observed,  and  the  objection  was  formally  taken,  before  his  Honor 
Judge  Frost,  on  the  return  to  the  rule,  previously  to  the  dis- 
cussion of  the  merits,  and  it  was  fully  sustained  by  that  Judge, 
who,  however,  declined  to  rest  the  case  on  the  technicality,  and 
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went  on  to  decide,  in  favor  of  the  Respondents,  on  the  merits 
also. 

The  Relators,  then,  are  met  at  the  threshold,  and  estopped 
and  repelled  from  entering  within  the  portals  of  justice,  with 
their  false  clamor. 

2.  The  next  position,  taken  by  Mr.  Yeadon,  was  that  man- 
damus would  only  lie  to  enforce  a  specific  legal  right — that 
the  claimant  must  show  title  to  the  thing  claimed.  To  this 
point  he  cited  several  authorities,  ancient  and  modern.  Man- 
damus is  resorted  to,  on  all  occasions,  where  the  prosecutor  has 
a  legal  power,  consequent  upon  the  violation  of  some  legal  right 
or  duty,  for  which  the  law  has  not  established  any  specific  or 
adequate  legal  remedy,  and  where,  in  justice  and  good  govern- 
ment, there  ought  to  be  one.  (Tapping  on  Mandamus,  p.  3 ; 
66  Law  Lib.  68.)  In  the  case  of  Dominus  Rex  vs.  Dublin, 
I  Strange's  Rep.  536,  where  application  was  made  for  a 
peremptory  mandamus  to  admit  Robert  Dowgate  to  his  stall 
in  the  choir,  and  his  voice  in  the  Chapter:  Fortescue,  J. 
held  "  that  a  mandamus  is  now  become  a  formed  writ,  and, 
like  other  writs,  must  bear  teste  in  term.  (2  Keb.  91.)  It 
is  like  a  civil  action ;  the  party  must  show  a  title,  and  the 
return  must  either  admit  or  deny  it."  So,  in  our  own  case, 
(a  leading  one  on  the  subject,)  that  of  The  State  vs.  Bruce,  I 
Treadway  165-174,  it  was  held  that  a  mandamus  is  a  criminal 
proceeding,  relative  to  civil  rights,  and  that  it  is  especially  the 
duty  of  Courts  to  exercise  such  power  where  the  administration 
of  justice  and  the  public  interest  are  concerned  ;  that  it  is  al- 
ways incumbent  on  him  who  claims  the  benefit  of  this  process 
to  show,  1st,  that  he  has  a  specific  legal  right,  and  2d,  that  he 
has*  no  other  specific  legal  remedy ;  and  that  the  party  claim- 
ing the  aid  of  the  Court  must  show  a  title,  at  any  rate  a  good 
color  of  title,  and  not  an  abstract  moral  right. 

The  prosecutor  must  be  clothed  with  a  clear,  legal  and  equi- 
table right,  which  is  properly  the  subject  of  the  writ ;  as  a  legal 
right  by  virtue  of  an  act  of  Parliament.  (Tapping  28 ;  66 
Law  Library,  78.) 
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In  the  case,  before  the  Court,  there  was  an  entire  absence  of 
title  or  legal  right,  in  the  relators,  to  the  thing  claimed,  viz.,  an 
allotment  of  additional  stock.  Conceding  that  they  had  an 
original  right  to  more  stock  than  was  assigned  them,  they  for* 
feited  or  rather  released  the  right,  when,  without  compulsion, 
or  necessity  of  any  kind,  they  acquiesced  in  the  decision  of  the 
corporation  as  to  the  apportionment  of  stock,  and  received  back 
their  surplus  money,  thereby  inducing  others  to  do  so  likewise — 
and  when  they  recognized  the  corporation  as  rightfully  consti- 
tuted, by  obeying  its  direction  or  conforming  to  its  action,  and 
especially  by  taking  part  in  the  election  tor  President  and  Di- 
rectors, as  voters,  according  to  the  scale  of  apportionment,  now 
complained  of,  one  of  them  (Mr.  D.  P.  Fleming)  actually  run- 
ning as  a  candidate — a  defeated  candidate,  for  Director. 

The  instant  they  received  back  their  surplus  subscriptions, 
their  supposed  legal  right  was  gone — it  was  no  longer  even  in 
nubibusy  but  gone  altogether.  Had  they  designed  to  insist  on 
their  alleged  legal  right,  they  should  have  refused  to  receive 
back  their  money,  and  persisted  in  demanding  their  stock. 
They  cannot  have  their  money  and  their  stock?  too.  Shylock 
could  only  claim  the  penalty  of  the  bond — he  could  not  have 
the  pound  of  flesh  and  the  money  too.  The  case  of  the  relators 
was  similar  to  that  of  the  purchaser  of  real  estate,  who,  on  some 
disagreement  with  the  vendor,  had  voluntarily  taken  back  the 
purchase  money,  and  thus  extinguished  his  legal  right,  his  title 
to  the  estate  purchased.  Could  a  purchaser,  in  such  a  predic- 
ament, claim  specific  performance  of  the  contract?  In  like 
manner,  the  relators,  by  voluntarily  accepting  back  their  sur- 
plus money,  the  payment  of  which  alone  entitled  them  to  the 
additional  stock,  extinguished  their  right  and  title  to  it  forever, 
und  they  stand  wholly  without  jemedy — nay,  they  have  no 
wrong  or  grievance  to  redress. 

What  would  be  the  result  of  the  contrary  rule.  Let  the  Court 
decide  that  they  are  entitled  to  the  stock  they  claim— does  it 
follow  that  they  will  take  it,  or  can  be  compelled  to  Jake  it?  If 
the  stock  should  be  above  par,  they  would  doubtless  gladly 
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avail  themselves  of  the  benefit.  But  the  stock  is  now  below 
par,  mainly  from  their  litigation.  Would  they  take  it,  at  full 
price,  when  they  can  buy  it  at  a  large  depreciation  ?  If  money 
be  their  object,  they  might  decline  to  avail  themselves  of  a  fa- 
vorable but  bootless  decision  of  the  Court ;  and  the  corporation 
might  have  to  resort  to  a  multiplicity  of  expensive  law-suits, 
and  those  of  doubtful  issue,  to  compel  them  to  take  the  stock — 
and,  even  if  they  might  be  compelled  to  conform  to  the  award 
of  the  Court,  in  their  favor,  how  would  it  be  with  the  numerous 
other  subscribers,  strangers  to  this  application  ?  Could  they  be 
compelled  to  repay  money,  voluntarily  refunded  to  them  by  the 
corporation,  and  to  take  depreciated  stock  ?  In  either  case,  the 
game  would  not  be  worth  the  candle. 

Would  the  Court  then  arm  these  relators,  one  of  them  a  vio- 
lator of  his  pledge  or  promise,  with  this  high  prerogative  writ, 
only  to  enable  them  to  take  stock,  if  profitable,  and  to  reject  it, 
if  unprofitable,  and  leave  the  corporation  the  poor  privilege  of 
doubtful  and  costly  litigation? 

3.  Mr.  Y.  then  proceeded  to  his  third  position — that  to  entitle 
one  to  a  mandamus  he  must  have  not  only  a  specific  legal  right, 
but  he  must  have  no  other  specific  legal  remedy.  Several  au- 
thorities had  already  been  cited  on  this  head,  in  the  discussion 
of  the  immediately  preceding  position  and  elsewhere.  In  Tap- 
ping on  Mandamus,  p.  13,  (66  L.  Lib.  65,)  it  is  said  to  be  the 
constant  practice  "to  grant  the  writ  to  command  the  perform- 
ance of  any  public  duty,  for  which  there  is  no  specific  remedy," 
11  although  the  value  of  the  public  duty  is  not  scrupulously 
weighed."  "The  King's  Bench  will  not  interpose,  by  the  ex- 
traordinary writ  of  mandamus,  unless  the  applicant  have  not 
only  a  specific  legal  power,  properly  the  subject  of  this  writ,  a 
fulfilment  of  which  is  demandable  from  the  person  to  whom 
such  writ  must  be  directed,4  but  also  there  must  not  exist  a  spe- 
cific legal  remedy,  whereby  the  fulfilment  of  such  power  may 
be  compelled,  so  that  the  writ  will  not  be  granted  unless  to  pre- 
vent a  failure  of  justice."  (Ibid  10,  66  Law  Library,  62.) 
"  Where  action  will  lie  for  complete  satisfaction,  equivalent  to 
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a  specific  relief,  the  Court  will  not  interfere."    (Ibid  20, 66  Law 
Library,  71.) 

It  was  true,  that  Tapping  gave  a  few  exceptions  to  the  gen- 
eral rule;  and  no  one  contended  for  its  universality.  The  ex- 
ceptions, however,  were  where  the  remedy  was  inadequate, 
such  as  indictment,  which  only  punishes  the  wrong-doer,  with- 
out redressing  the  private  wrong.  He  also  intimated  that  equi- 
table relief  was  in  the  excepted  category.  He  however,  qualified 
the  admission  thus :  "  But,  if  the  Court  of  Chancery  have  full 
jurisdiction,  as  in  a  matter  of  a  title  to  an  estate,  and  be  a  fitter 
tribunal  for  the  investigation,  the  Court  will  refuse  the  writ." 
But  this  exception  was  now  exceedingly  questionable.  For,  in 
Angel  I  and  Ames,  on  Corporations,  379,  it  is  said — "  It  is  true 
that  the  Courts,  in  laying  down  the  rule  usually  say  that  man- 
damus will  not  lie,  where  there  is  another  specific  legal  remedy; 
but,  in  the  King  vs.  Free  Fishers  of  Whit  stable,  and  in  the 
King  vs.  The  Bank  of  England,  the  Court  of  King's  Bench 
gave,  as  a  reason  for  refusing  a  mandamus,  that  there  was  a 
complete  remedy  in  Chancery ;  and  there  seems  but  little  rea- 
son, at  the  present  day,  for  a  Court  of  Law  refusing  to  notice 
the  relief  that  Chancery  can  afford."  The  general  principle, 
however,  was  clear  and  indisputable  that,  where  there  is  an 
adequate  legal  remedy,  by  action  on  ttte  case,  quare  impedit  or 
otherwise,  mandamus  will  not  lie.  The  research  of  the  counsel 
for  the  relators,  who  opened  the  argument,  had  succeeded  in 
discovering  but  a  single  case,  which  contained,  not  authority, 
but  only  a  dictum,  for  enlarging  the  exception  to  the  rule.  He 
cited  Bronson,  J.,  in  the  case  of  McCulloch  vs.  The  Mayor  of 
Brooklyn,  in  23  Wendell's  Rep.,  p.  46,  as  saying — "  although, 
as  a  general  rule,  a  mandamus  will  not  lie  where  the  party  has 
another  remedy,  it  is  not  universally  true  in  relation  to  corpora- 
tions and  ministerial  officers.  They  may  be  liable  in  an  action 
on  the  case,  for  a  neglect  of  duty,  yet  they  may  be  compelled 
by  mandamus  to  exercise  their  functions  according  to  law."  On 
looking  into  this  case,  however,  it  turned  out  to  be  no  case  of 
mandamus  at  all,  but  an  action  of  assumpsit,  which  went  off 
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on  a  demurrer,  and  Judge  Branson's  dictum  will  scarcely  be 
regarded  as  authority  to  overturn  an  old  and  establish  a  new 
principle. 

Mr.  Y.  proceeded  to  show  that  the  relators  had  once  had  it 
in  their  power  to  apply  a  specific  and  adequate  legal  remedy,  in 
one  or  more  preventive  forms,  and  had  neglected  to  avail  them- 
selves of  it.    Having  had  full  knowledge  of  the  subscriptions, 
and  the  apportionment  of  stock,  alleged  to  be  illegal,  they  might 
have  resorted  to  a  mandamus  to  the  Commissioners,  or  to  the 
corporation,  or  to  both,  to  obtain  their  alleged  rightful  appor- 
tionment of  stock,  or  to  a  prohibition  either  against  the  Com- 
missioners or  the  corporation,  or  both,  to  prevent  them  from  ap- 
portioning the  stock,  or  refunding  surplus  subscriptions,  or  they 
might  have  interposed,  at  an  earlier  stage,  and  taken  out  a  pro- 
hibition against  the  Comptroller  General  to  prevent  his  calling 
the  subscribers  together  and  thus  constituting  them  a  body  cor- 
porate under  the  charter.    The  neglect  to  apply  one  or  the  other 
of  these  plain  and  obvious  legal  remedies  was  sufficient  to  estop 
them  from  relief  by  mandamus.    So,  too,  as  the  object  they 
have  in  view  is  to  obtain  their  alleged  rightful  share  of  stock, 
they  may  have  an  adequate  legal  remedy  in  an  action  on  the 
case,  for  damages,  against  the  corporation.     And  so  Judge 
Frost  had  ruled,  on  Circuit,  in  this  very  case,  on  the  authority 
of  several  cases.    Rex  vs.  Bank  of  England,  2  Douglas,  553; 
Shipley  vs.  The  Mechanics1  Bank,  10  Johns.  Rep.  484 ;  the 
King  vs.  Bank  of  England,  2  Barn,  and  Aid.  620.    So,  too, 
there  can  be  but  little  doubt  that  Chancery*  is  an  adequate  and 
more  fitting  tribunal  for  the  relief  sought,  if  there  be  any  title 
to  it    Further,  it  might  be  added,  as  the  counsel  for  the  re- 
spondents to  the  quo  warranto  had  clearly  shown  and  eloquently 
urged,  that  they  had  still  another  remedy,  outside  of  the  Courts 
and  without  the  expense  of  litigation.    If  they  sought  office,  a 
new  election  would  soon  be  had,  and  they  might  run  another 

*  Qxutn  vs.  Pitt,  10  Ad.  *  Ellis,  272,  37  Eng.  C.  L.  R.  107.  The  Court  refined  a 
mandamus,  because  the  Court  of  Chancery  eould  compel  the  performance  of  whaterer 
was  requisite,  and  was  bettor  able  than  the  0.  of  K.  B.  to  regulate  the  rights  of  parties. 
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and  more  successful  tilt  for  possession  of  the  Bank  parlor.  If 
they  wanted  more  stock,  it  was  now  considerably  below  par, 
and  they  might  obtain  it,  in  any  reasonable  quantity,  much 
cheaper  than  by  expensive  litigation  to  get  it  at  par. 

4.  A  mandamus  will  not  be  granted  where  it  would  be  nuga- 
tory, or  vain  and  fruitless,  or  could  not  have  a  beneficial  effect,  nor 
where  it  must  ultimately  fail,  or  would  introduce  confusion  and 
disorder,  or  be  vexatious,  or  where  the  right  of  defendant  to  act 
was  doubtful.  The  object  of  the  writ  being  to  prevent  a  failure 
of  justice,  and  to  provide  an  immediate  and  efficacious  remedy, 
it  follows  that  it  would  not  be  granted,  if,  when  granted,  it 
would  be  nugatory — Lex  non  cogit  ad  inutilia.  The  princi- 
ple, on  which  alone  the  King's  Bench  exercises  this  prerogative 
power,  is,  that  a  strong  political  necessity  for  such  an  extraor- 
dinary remedy  exists,  and  that  without  it  the  ends  of  justice 
must  be  defeated.  (Tapping  on  Mandamus  15,  66  Law  Lib« 
67.)  So  the  Court  will  refuse  it,  if  it  be  manifest  that  it  must 
be  vain  and  fruitless,  or  cannot  have  a  beneficial  effect.  (Ibid.) 
So  the  Court  will  refuse  it,  if  it  see  that  it  must  ultimately  fail. 
In  Strange,  763,  the  Court,  on  allowing  the  return,  said  that  a 
peremptory  mandamus  would  not  be  granted,  there  appearing 
there  was  then  no  power  to  execute  the  writ,  the  commission  of 
the  defendants  having  expired  four  days  after  the  delivery  of 
the  writ.  (Ibid.  15-10,  Law  Lib.  68.)  So  the  Court  will  not 
grant  the  writ,  if  it  will  introduce  disorder,  or  be  vexatious. 
(Ibid.  16.) 

In  Rex  vs.  Ely,  fEpis.]  1  W.  Bl.  59,  1  Wils.  266,  Foster,  J., 
said  "the  case  of  the  Mayor  and  Corpoiation  of  New  Castle  is 
strong  to  show  that  the  Court  will  not  grant  a  mandamus,  where 
it  will  introduce  confusion  and  disorder  f  and  Lee^C.  J.,  said 
"  no  instance  can  be  found  where  the  C  »urt  ever  granted  a  man- 
damus to  a  person  to  exercise  a  jurisdiction,  which  it  was  doubt- 
ful whether  he  had  power  to  exercise  or  not." 

In  Rex  et  Regina  vs.  St,  John's  College,  Comb.  238,  Levinz, 
J.,  said,  the  Court  may  deny  a  mandamus,  if  it  appear  to  be 
vexatious. 
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The  application  of  these  principles  would  more  fully  appear 
in  the  sequel,  but  the  most  casual  glance  at  the  facts  of  the  case 
would  show  that  the  attempt  to  execute  the  writ  would  be 
fruitless,  and  without  beneficial  effect;  cause  infinite  embar- 
rassment and  vexation,  to  both  commissioners  and  subscri- 
bers; produce  "confusion  worse  confounded,"  and  result  in 
a  dead  failure,  from  downright  impracticability,  and  utter 
want  of  power  in  the  Commissioners  to  execute  the  behest  of 
the  Court. 

5.  The  mandamus  could  not  be  granted,  because  the  rule 
had  not  been  moulded  to  suit  the  exigencies  of  the  case,  and  the 
rule  was,  and  the  writ  of  mandamus,  which  must  follow  the 
rule,  would  be  too  uncertain  and  indefinite.  It  was  a  settled 
principle  of  the  law  of  mandamus  that  the  Court,  on  an  appli- 
cation for  a  rule  to  show  cause  why  a  mandamus  should  not  be 
issued,  may  mould  the  rule  for  the  purposes  of  justice,  but  it 
cannot  mould  the  writ  itself.  (Tapping  on  Mandamus,  306- 
337,  66  Law  Lib.  353-381.  Rex  vs.  Pancras,  3  Ad.  <fc  El. 
535.)  So  rigidly  was  this  principle  enforced,  that,  where  a 
mandamus  differed  from  its  rule,  not  merely  by  adding  things 
incidental  to  the  object  of  the  writ,  but  by  materially  enlarging 
the  terms  thereof,  the  Court  quashed  the  writ,  notwithstanding 
it  might,  upon  the  same  affidavits,  have  granted  a  rule,  as  ex- 
tensive in  its  terms  as  the  informal  writ,  if  it  had  been  applied 
for.  (Tapping  on  Mandamus,  310-337, 66  Law  Lib.  357-381.) 
Rex  vs.  Water  Eaton,  (Manor,)  2  Smith,  54.  The  mandatory 
clause  must  not  only  clearly  and  accurately  express  that  which 
it  commands  the  defendant  to  do,  but  such  command  must  not 
exceed  but  be  in  exact  conformity  with  the  legal  obligation  of 
the  defendant,  or  the  Court  will,  on  motion,  quash  it,  for  the 
Court  cannot  mould  the  writ  as  it  would  the  rule.  (Tapping 
327,  60  Law  Lib.  372.) 

In  the  case  before  the  Court,  no  rufo  at  all  had  been  issued 
or  served,  although  a  very  indefinite  one  had  been  ordered. 
Nothing  but  a  notice,  signed  by  counsel,  had  been  issued  and 
served  on  the  respondents. 
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The  original  notice  was  of  a  rule  to  show  cause  "  why  a  writ 
of  mandamus  should  not  issue,  directed  to  you,  as  Commis- 
sioners, &c,  directing  and  commanding  you  to  apportion  the 
said  subscriptions  and  stock,  among  the  bona  fide  subscribers, 
according  to  the  amounts  subscribed  by  them  in  their  own 
names." 

The  order  of  Judge  O'Neall  was  <'  that  a  rule,  to  show 
cause  why  a  mandamus  to  re-apportion  the  stock  of  the  People's 
Bank  should  not  be  granted,  do  issue,  from  the  Court  of  Ses- 
sions for  Charleston  District,  directed  to  the  Commissioners,  [by 
their  names,]  and  returnable  to  the  next  term."  This  order  of 
the  Judge  was  the  rule  to  be  answered,  as  no  formal  rule  had 
been  issued.  It  was  only  followed  by  the  ensuing  notice,  signed 
by  counsel. 

11  Ordered,  that  Thomas  Lehre,  E.  P.  Starr,  W.  J.  Bennett, 
J.  Prevost,  Thomas  N.  Gadsden,  and  G.  S.  Cameron  do  show 
cause,  on  the  24th  October  instant,  at  the  Court  of  Sessions  for 
Charleston  District,  why  a  mandamus  should  not  issue,  direct- 
ing them  to  re-apportion  the  stock  of  the  People's  Bank,  agreea- 
ble to  charter.  Nelson  Mitchell, 

For  the  Relators." 

Under  this  informal  proceeding  the  respondents  had  come 
into  Court,  and  by  it  and  its  antecedents  the  relators  must 
abide,  and  stand  or  fall.  Strictly  speaking,  a  rule  should  have 
been  applied  for,  by  motion  before  Judge  Frost,  at  the  October 
sessions,  as  Judge  O'Neall  had  only  ordered  a  rule  to  issue  from 
that  Court,  and  the  respondents  may  have  refused  to  answer 
the  notice.  They  waived  the  objection,  however,  after  demand- 
ing, in  vain,  a  more  formal  rule,  but  warned  the  counsel  for  the 
relators  that  they  must  stand  to  and  take  the  consequences  of 
their  informal  and  indefinite  proceeding  or  notice.  The  original 
notice  was  of  a  mandamus  "  to  apportion  subscriptions  and  stock, 
among  the  bona  fide  subscribers,  according  to  the  amounts  sub- 
scribed  by  them  in  their  own  names,"  excluding,  in  terms,  all  sub- 
scriptions by  attorneys  or  agents,  in  the  names  of  their  principals, 
whether  bona  fide  or  not ! !    Judge  O'Neall's  order  moulded  or 
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modified  the  rule,  but  rendered  it  still  more  indefinite  than  the 
original  notice.  It  was  predicated  of  a  mandamus  simply  "  to 
re-apportion  the  stock  of  the  People's  Bank,"  without  any  di- 
rections whatever  as  to  the  modus  operandi,  or  principle  of 
re-apportionment,  nor  saying  whether  bona  fide  subscriptions, 
under  power  of  attorney  or  other  written  authority,  were  to  be 
excluded  or  not,  or  even  whether  all  or  any  subscriptions  by 
attorney  or  agent,  should  be  excluded  or  not.  This,  however^ 
was  the  only  rule  in  the  case,  and  the  writ  must  follow  it.  But, 
if  the  subsequent  notice  of  counsel  were  relied  on  as  the  rule, 
taking,  as  it  had  done,  the  strange  liberty  of  enlarging  the  rule, 
as  ordered  by  the  Judge,  what  would  the  relators  gain  by  it  ? 
It  was  merely  a  notice  to  re-apportion  the  stock  "  agreeable  to 
charter,"  the  words  "  agreeable  to  charter"  being  an  unauthor- 
ized addition.  But  even  with  this  amendment,  it  was  still  too 
vague,  uncertain  and  indefinite  to  be  acted  on.  It  still  left  the 
Commissioners  without  compass  or  chart :  it  told  them  not  what 
was  "agreeable  to  charter" — it  gave  them  neither  modus  ope- 
randi, nor  principle  of  apportionment.  Should  .the  writ  of  man- 
damus, then,  be  issued,  it  must  follow  the  rule,  and  simply 
require  the  Commissioners,  as  ordered  by  Judge  O'Neall,  "  to 
re-apportion  the  stock  of  the  People's  Bank,"  or,  as  ordered  by 
counsel,  to  "  re-apportion  the  stock  of  the  People's  Bank,  agree- 
able to  charter." 

It  has  been  expressly  decided  that  a  writ,  thus  indefinite, 
should  be  quashed — that  a  mandamus,  calling  upon  a  board  of 
vestrymen  to  produce  their  accounts  to  auditors  at  such  time 
and  place,  or  at  such  times  and  places,  as  a  majority  of  the 
auditors  might  appoint,  [the  Act  of  Parliament  onjy  authoriz- 
ing two  meetings  of  the  auditors,  in  each  year,  to  audit  ac- 
counts,] and  then  and  there  give  such  information,  as  to  the 
accounts,  as  they  might  be  enabled  to  give,  "  according  to  the 
directions  of  the  said  Act,"  [i.  e.  "  agreeable  to  charter,"]  ex- 
ceeded the  authority  given  by  the  statute,  and  that  "  the  gen- 
erality of  the  command  was  not  qualified  by  the  words,  Accord- 
ing to  the  directions  of  the  said  Act,'  as  such  expression  required 
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the  defendant  to  look  dehors  the  writ,  in  order  to  ascertain  the 
duty  which  was  required  of  him;"  and  it  was  also  decided 
that  such  accuracy  is  necessary,  notwithstanding  the  writ  may 
contain  a  recital,  properly  stating  and  limiting  the  right,  as  its 
generality  cannot  be  satisfied  by  obeying  a  limited  requisition, 
stated  in  a  recital,  and  because  the  defendant  is  not  bound  to 
refer  to  any  part  [of  the  writj  but  the  mandatory  clause,  in  order 
to  ascertain  what  is  required  of  him.  Tapping  327,  (66  Law 
Lib.  372,)  Rex  vs.  St.  Pancras,  3  A.  and  E.  535 ;  R.  vs.  East- 
ern Counties  Railway ,  2  Q,.  B.,  569,  and  numerous  other  au- 
thorities there  cited. 

Mr.  Y.  next  proceeded  to  examine  the  provisions  of  the 
charter,  and  insisted, 

6.  That  the  Commissioners  had  no  power,  originally,  to  ap- 
portion the  stock,  and  therefore  could  have  none  now  to  re-appor- 
tion it. 

The  charter  authorized  the  Comptroller  General  to  appoint 
Commissioners,  at  Columbia  and  Charleston,  or  elsewhere,  as 
he  might  decide,  to  open  subscriptions,  between  the  first  days  of 
April  and  July,  then  next  ensuing,  to  the  capital  stock  of  the 
People's  Bank,  and  seven  other  new  banks  named  in  the  statute. 
In  addition  to  the  duty  of  opening  subscriptions,  as  already 
stated,  they  were  invested  with  the  following  express  powers, 
and  Tio  other :  1.  To  require  $5,  on  each  share,  from  subscribers, 
in  specie  or  notes  of  specie  paying  banks.  2.  To  deposit  the 
same  in  such  banks  as  the  majority  of  the  subscribers  shall 
designate,  for  the  use  of  the  respective  banks,  on  the  first  meet- 
ing of  the  subscribers. 

The  charter  next  directed  the  Comptroller  General,  as  soon 
as  the  subscriptions  should  be  respectively  filled  to  the  amount 
of  the  capital  stocks  of  the  several  banks,  to  notify  the  subscri- 
bers to  meet,  who  should  "thereupoti  become  a  body  corporate, 
with  the  same  privileges  and  rights  as  the  stockholders  of  the 
banks  [the  Planters  and  Mechanics'  Bank,  the  Union  Bank,  and 
the  Commercial  Bank  of  Columbia,]  whose  charters  are  hereby 
renewed."    Hence  arose  the  implied  power  or  duty  of  the  Com- 
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missioned,  under  the  charter,  to  notify  the  Comptroller  General, 
that  the  subscription  had  been  filled  to  the  amount  of  the  re- 
quired capital.  The  charter  further  provided  that  it  should 
"not  be  lawful  for  any  person  to  subscribe  for  shares  in  the 
name  of  other  persons."  Hence  arose,  perhaps,  another  implied 
power  or  duty  of  the  Commissioners,  to  reject  subscriptions  by 
persons,  in  the  names  of  other  persons,  not  made  bona  fide  for 
the  benefit  of  the  latter,  but  in  fact  for  the  benefit  of  the  former, 
provided  the  Commissioners  should  come  lawfully  to  the  know- 
ledge of  the  fact.  There  are  no  other  implied  powers  or  duties, 
in  the  Commissioners,  to  be  deduced  from  the  Act  or  charter. 
All  the  other  powers  and  duties  are  expressly  conferred  on  the 
subscribers  themselves,  on  becoming  a  body  corporate  by  the 
mere  act  or  fact  of  meeting,  on  the  call  of  the  Comptroller 
General.  On  doing  that,  and  so  becoming  a  body  corpo- 
rate, the  charter  expressly  empowered  the  subscribers,  1.  To 
"make  all  by-laws,  not  inconsistent  with  the  laws  of  the 
land."  2.  "To  provide  for  the  election  of  officers."  3.  To 
provide  for  "the  division  of  the  capital  stock,  aforesaid" — i.e. 
for  the  apportionment  of  the  stock  in  case  of  excessive  sub- 
cription.  4.  To  provide  for  "  the  payment  of  the  subscriptions," 
or  future  instalments;  and  5.  To  provide  "for  all  arrangements 
to  put  into  operation  the  charters  hereby  granted."  A  proviso 
directed  "  that,  in  case  of  over-subscription  to  the  stock  of  any 
of  the  aforesaid  banks,  the  said  subscription  shall  be  reduced 
pro  rata,  but  no  subscription  of  five  shares  or  under  shall  be 
reduced" — but  the  duty  of  reduction  devolved  on  the  " body 
corporate,"  not  on  the  Commissioners,  as  incidental  to,  or  iden- 
tical with  the  express  power  of  the  former  to  divide  or  apportion 
the  capital  stock  among  the  subscribers. 

The  duty  of  the  Commissioners,  under  this  legislation,  was 
clear  and  simple.  They  had  only  to  open  the  subscriptions,  as 
directed;  to  require  $5  down,  on  each  share  subscribed;  to  de- 
posite  the  subscription-money  in  some  bank,  designated  by  a 
majority  of  the  subscribers,  at  the  time  of  subscription,  or 
"at  their  first  meeting;"  "to  the  use  of  the  People's  Bank,"  and 
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to  notify  the  Comptroller  General  that  the  subscription  had  been 
filled.  Having  done  this,  they  would  have  been  fundi  officio, 
and  have  ceased  to  exist  as  public  functionaries,  and  wonld 
have  escaped  their  present  annoyance.  Their  only  error  was 
in  depositing  the  subscription-money  to  their  own  credit,  instead 
of  u  to  the  use  of  the  People's  Bank,"  which  it  was  then,  and 
still  is  their  duty  to  do  ;  and  it  is  only  their  failure,  or  omission 
to  do  their  duty,  in  this  particular,  that  keeps  them  still  (for  that 
purpose  only,  however,)  public  functionaries — liable  to  manda- 
mus to  compel  them  to  pay  over  the  money  to  the  Bank,  or  as 
individuals  to  an  action  for  money  had  and  received  to  the  use 
of  the  Bank. 

Against  this  clear  and  obvious  construction  of  the  charter,  his 
Honor  Judge  O'Neall,  in  contravention  of  the  rule  that  implica- 
tion ceases  where  there  is  an  express  grant — of  the  maxim  "ex- 
pressio  unius,  exclusio  alterius  " — had  implied  the  power  of 
apportionment,  or  division  and  reduction  pro  rata  of  the  capital 
stock  among  the  subscribers,  in  the  Commissioners — thus  divest- 
ing the  "  body  corporate"  of  a  right  and  power,  expressly  con- 
ferred upon  them,  and  transferring  it  to  the  Commissioners. 

The  following  was  the  process  of  reaching  this  strange  result: 
By  the  1st  section  of  the  Act  under  consideration,  the  charter  of 
the  Planters  and  Mechanics'  Bank  was  renewed  for  the  term  of 
twenty-five  years,  and  certain  regulations  and  restrictions  were 
enacted  and  applied  to  that  Bank.  The  charter  of  the  Union 
Bank,  and  of  the  Commercial  Bank  of  Columbia,  were  also 
renewed,  for  the  same  term,  with  the  same  privileges,  and  sub- 
ject to  the  same  (C  regulations  and  restrictions,  as  are  herein  pro- 
vided in  relation  to  the  Planters  and  Mechanics'  Bank."  Eight 
new  banks  were  then  chartered,  and,  among  them,  "  The  Peo- 
ple's Bank;"  and  of  all  of  them  it  was  provided  as  follows: 
"Which  said  Banks  shall  have  and  possess  the  same  rights  and 
privileges,  and  be  subject  to  the  same  duties,  liabilities,  obliga- 
tions, regulations  and  restrictions  herein  provided  for  the  said 
Planters  and  Mechanics'  Bank,  and  Union  Bank  and  Commer- 
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rial  Bank ;"  and  that  the  capital  stock  of  each  should  be  divided 
into  shares  of  $25  each. 

The  charters  of  the  Planters  and  Mechanics'  Bank,  the  Union 
Bank,  and  the  Commercial  Bank  of  Columbia,  conflict  or  differ, 
in  several  particulars,  and,  among  other  things,  in  reference  to 
the  scale  of  voting ;  (and  his  Honor  erroneously  assumed  that 
the  People's  Bank  had  adopted  the  scale  of  voting  prescribed 
by  the  charter  of  the  Planters  and  Mechanics'  Bank ;)  and  the 
Act,  incorporating  the  Planters  and  Mechanics'  Bank,  in  refer- 
ence to  the  Commissioners  of  that  Bank,  after  appointing  Com- 
missioners for  Charleston  and  other  places,  prescribed  as  fol- 
lows: 

"And  the  above  named  Commissioners  [for  other  places] 
shall,  on  the  first  Monday  in  March  next,  forward  to  the  Com- 
missioners in  Charleston  a  correct  list  of  the  shares  subscribed, 
with  the  money  paid  on  such  shares  at  the  time  of  subscribing, 
for  the  purpose  of  apportioning  the  same.  The  Commissioners 
in  Charleston  shall  then  forward  to  the  Commissioners  [in  other 
places]  a  scale  of  the  said  apportionment,  and  shall  then  give 
at  least  one  month's  notice  of  their  intention  to  proceed  to  the 
election  of  thirteen  Directors,  from  among  the  stockholders; 
and  that  the  Directors,  so  first  chosen,  and  all  persons  then  being, 
or  who  hereafter  may  become  stockholders  in  the  said  company, 
be  and  the  same  are  hereby  incorporated  and  held,  deemed 
and  taken,  as  a  body  politic  and  corporate,  by  the  name  and 
style  of  the  Planters  and  Mechanics'  Bank  of  South-Carolina." 
8  Stat.  18. 

From  these  legislative  provisions  and  the  assumed  Act  of  the 
People's  Bank,  as  to  the  scale  of  voting,  his  Honor,  Judge 
O'Neall,  implied,  1st  That  the  charter  of  the  Planters  and  Me- 
chanics' Bank,  where  not  altered  by  the  Act  of  1852,  was  to  be 
considered,  or  supposed,  as  the  charter  of  the  People's  Bank. 
2d.  That  the  charter  of  the  Planters  and  Mechanics'  Bank 
having  given  the  power  of  apportioning  the  stock,  among  the 
subscribers,  to  the  Commissioners  of  that  bank,  in  Charleston, 
exclusively  of  the  country  Commissioners,  the  same  power  was 
19 
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to  be  considered  or  supposed  to  be  vested  in  the  Charleston 
Commissioners  of  the  People's  Bank. 

To  both  of  these  unnecessary  implications  several  conclusive 
answers  might  be  given. 

1.  Both  implications  were  against  the  express  language  of  the 
Act  of  1862,  chartering  the  People's  Bank,  and  in  so  many 
words  conferring  the  power  of  apportionment  on  the  stockhold- 
ers, as  "a  body  corporate,"  and  not  on  the  Commissioners. 

2.  There  was  nothing,  in  the  Act  of  1852,  to  countenance  the 
idea  that  the  charter  of  the  Planters  and  Mechanics'  Bank  was 
to  be  made,  exclusively,  the  charter  of  the  People's  Bank ;  but, 
on  the  contrary,  the  Act  plainly  conferred  on  the  People's  Bank 
"  the  same  rights  and  privileges,"  and  subjected  them  "  to  the 
same  duties,  liabilities,  obligations,  regulations  and  restrictions," 
as  were  therein  provided  "  for  the  said  Planters  and  Mechanics' 
Bank,  and  Union  Bank,  and  Commercial  Bank"  of  Columbia; 
and,  if  there  were  any  conflict  in  these  rights  and  privileges, 
duties,  &c,  the  People's  Bank  were  clearly  entitled  to  an  option, 
and  that  option,  exercised,  in  any  one  case  of  conflict,  between 
the  respective  charters  of  the  three  old  banks,  could  not  possibly 
be  extended  beyond  the  particular  case. 

3.  "  The  rights  and  privileges,  duties,  &c."  referred  to  in  the 
Act  of  1862,  were  conferred  and  imposed,  not  on  the  Commis- 
sioners of  the  respective  new  banks,  but  on  their  respective 
stockholders,  as  bodies  corporate. 

The  clause  in  the  Act  incorporating  the  Planters  and  Me- 
chanics' Bank  was  no  part  of  the  charter  of  that  bank.  The 
Commissioners  were  public  functionaries,  (not  officers  of  the 
bank,)  appointed  by  the  Legislature,  to  launch  the  bank  into 
existence,  and  enable  it  to  accept  the  charter — and,  having  done 
this  office,  they  were  fundi  officio.  They  were  only  appointed 
pro  hoc  vice,  and  with  the  performance  of  their  functions  their 
existence  ceased.  The  provisions  which  constitute  the  charter 
of  the  Bank  are  continuing  and  still  subsisting  provisions,  and 
do  not  include  the  mere  instrumentality  which  called  the  bank 
into  being,  or  set  it  in  operation. 
19* 
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The  reasoning  of  Judge  Frost,  on  this  point,  was  clear,  con- 
convincing  and  conclusive.    It  was  as  follows : 

"  The  Commissioners  cannot  derive  any  power,  under  that 
provision  of  the  charter,  which  declares  that  "  the  said  banks 
shall  have  and  possess  the  same  privileges,  and  shall  be  subject 
to  the  same  duties,  liabilities,  obligations,  regulations  and  restric- 
tions, herein  provided,  for  the  Planters  and  Mechanics'  Bank, 
and  Union  and  Commercial  Banks."  This  clause  clearly  refers 
to  the  restrictions,  regulations,  &c,  to  be  subject  to  the  Bank 
Act  of  1840,  to  be  liable  to  taxation,  <fcc,  which,  by  the  first 
section  of  the  Act,  were  imposed  on  the  Planters  and  Mechan- 
ics1 Bank,  and  by  the  seventh  section  were  imposed  on  the  Union 
and  Commercial  Banks,  in  precisely  the  same  terms  as  in  the 
eighth  section  they  are  imposed  on  the  eight  new  banks.  Be- 
sides, the  privileges,  &c,  of  the  Planters  and  Mechanics'  Bank 
are  granted  and  imposed  on  the  new  banks,  and  not  on  the  Com- 
missioners. Nor  can  the  Commissioners  derive  any  power  from 
that  clause  of  the  ninth  section,  which  declares  that,  on  the  first 
meeting  of  the  subscribers  they  shall  be  and  "  become  a  body 
corporate,  and  have  the  same  privileges  and  rights  as  the  banks 
whose  charters  are  renewed."  Whatever  rights  and  powers 
may  be  conferred  by  this  clause,  must  be  conferred  on  the  body 
corporate  of  the  People's  Bank,  for  they  are  the  same  which  the 
renewed  banks  possessed.  The  Commissioners,  under  this 
grant,  would  take  banking  privileges." 

"  It  is  needless  to  pursue  this  subject  further.  The  terms  of 
the  charter,  which  confer  on  the  corporation  the  power  "  to  make 
a  division  of  the  capital  stock,  as  aforesaid,"  are  too  clear  and 
explicit  to  permit,  by  any  implication,  a  transfer,  to  the  Com- 
missioners, of  the  power  of  the  corporation  to  make  an  appor- 
tionment of  the  stock.  The  Commissioners  have  fulfilled  their 
functions,  and  their  agency,  as  Commissioners,  has  ceased  and 
determined.  Their  agency  was  employed  to  give  existence  to 
the  Bank,  by  receiving  the  required  subscription  of  the  capital. 
The  stock  has  been  subscribed ;  the  subscribers  have  held  a 
meeting,  under  the  call  of  the  Comptroller-General,  and  'there- 
upon they  became  a  body  corporate.9 " 


292  APPEALS  AT  LAW. 

State  va.  Lehre. 

The  implication  of  Judge  O'Neall,  if  legitimately  pushed  to 
its  full  extent,  would  confer  on  the  Commissioners  of  the  Peo- 
ple's Bank  not  only  the  power  to  apportion  the  stock,  but  the 
power  also  to  elect  the  first  Directors  of  the  Bank.  For,  what- 
ever the  historical  proceedings  may  have  been,  under  the  charter 
of  the  Planters  and  Mechanics'  Bank,  that  instrument  is  so 
worded  as  to  lead  to  the  inference  that  the  first  election  of  Di- 
rectors was  to  be  made  by  the  Commissioners,  in  Charleston. 
After  appointing  Commissioners  to  open  subscriptions  in  Charles- 
ton, Georgetown,  Beaufort,  Columbia  and  Camden,  it  says, 
(sec.  1,)  "And  the  above-named  Commissioners,  for  George- 
town, <fcc,  shall,  on  the  first  Monday  in  March  next,  forward 
to  the  above-named  Commissioners  in  Charleston  a  correct  list 
of  the  shares  subscribed,  with  the  money  paid  on  such  shares, 
at  the  time  of  subscribing,  for  the  purpose  of  apportioning  the 
same.  The  said  Commissioners  in  Charleston  shall  then  for- 
ward to  the  Commissioners  in  Georgetown,  &c,  a  scale  of  the 
said  apportionment,  and  shall  then  give  at  least  one  month's 
notice  of  their  intention  to  proceed  to  the  election  of  thirteen 
Directors,  from  among  the  stockholders*  And  the  Directors,  so 
first  chosen,  and  all  persons  then  being,  or  who  hereafter  may 
become  stockholders  in  said  Company,  shall  be,  and  they  are 
hereby  incorporated  and  held,  deemed  and  taken,  as  a  body 
politic  and  corporate,  by  the  name  and  style  of  "  The  Planters 
and  Mechanics'  Bank  of  South-Carolina."  The  Commissioners 
were  to  give  notice  of  their  intention  to  proceed  to  the  election 
of  Directors,  from  among  the  stockholders,  and  it  would,  there- 
fore, seem  that  they,  the  Commissioners,  were  to  make  the  first 
election,  from  among  the  stockholders,  and  it  was  only  on  such 
first  election  that  the  Directors  and  the  then  and  future  stock- 
holders were  to  become  a  body  politic  and  corporate. 

The  3d  section  seems  to  regulate  future  elections,  and  directs 
"  that  there  shall  be  an  election  on  the  first  Monday  in  May,  in 
each  year,  by  the  said  corporation,  of  thirteen  Directors,  who 
shall  be  chosen  by  the  stockholders,  or  their  proxies,  from  among 
themselvesy  and  by  a  plurality  of  votes  actually  given"    The 
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first  election  of  Directors  was,  then,  to  be  made  by  the  Com- 
missioners, from  among  the  stockholders,  and  the  future  elec- 
tions, by  the  stockholders  from  among  themselves. 

If  this  construction  be  correct,  then  his  Honor  Judge  O'Neall's 
first  implication,  from  the  provisions  of  the  Planters  and  Me- 
chanics' Bank  charter,  stops  short  of  its  full  extent,  and  he 
must  give  the  Commissioners  of  the  People's  Bank  as  well  the 
power  to  elect  the  first  Directors,  as  to  apportion  the  stock  ! 

7.  Judge  O'Ne all's  second  implication  conferred  the  power 
of  apportionment  on  the  Charleston  Commissioners,  exclusively 
of  the  country  Commissioners ;  whereas,  by  the  Act  of  1852, 
whatever  powers  are  conferred  on  the  Commissioners  are  ex- 
pressly and  impliedly  conferred  on  them  as  a  whole.  And 
this  led  to  another  fatal  objection  to  the  application  for  a  man- 
damus. The  rule  asked  for  a  mandamus  to  the  Charleston 
Commissioners  only ;  and,  as  the  mandamus  must  necessarily 
follow  the  rule,  against  the  Charleston  Commissioners  only 
could  it  issue.  But  another  rule  of  the  law  of  mandamus  was 
that  the  application  for  the  rule  should  be  made  against  all 
those,  if  more  than  one,  whose  duty  it  was  to  execute  the  writ, 
if  it  should  ultimately  issue.  Tapping  on  Mand.  290,  (66  Law 
Lib.  339.)  See  also  Geter  vs.  Commissioners  Tobacco  Inspec- 
tion, (1  Bay,  348.)  Here  then,  was  another  conclusive  answer 
to  the  application  of  relators.  The  duties  imposed  by  the  Act, 
were  imposed  on  all  the  Commissioners,  and  the  mandamus 
must  go  to  all  or  none. 

8.  Mr.  Yeadon  then  proceeded  to  show  that  nothing  in  sup- 
port of  the  rule  could  be  made  of  the  fact  that  the  Commission- 
ers had  originally  and  actually  apportioned  the  stock.  It  was 
clear,  they  did  so  without  authority.  The  "  body  corporate," 
however,  which  was  expressly  vested  with  the  power  of  appor- 
tionment, had  ratified  and  adopted  the  scale  of  apportionment 
made  by  the  Commissioners,  and  thus,  and  thus  alone,  had 
given  it  legality  and  validity.  The  Commissioners  acted  as 
mere  agents,  anticipating  their  principals,  who,  subsequently, 
ratified  their  acts ;  and  the  principals,  not  the  agents,  are,  if 
any,  the  responsible  parties. 
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9.  He  next  undertook  to  show  the  Commissioners  had  acted 
strictly  according  to  the  Act  of  1852,  and  in  compliance  with 
the  written  advice  of  the  learned  counsel,  (Mr.  Petigru,)  who 
now  arraigned  them  for  misconduct;  and  that  they  had,  there- 
fore, violated  no  public  duty  or  private  right,  so  as  to  make  them 
liable  to  the  criminal  proceeding,  or  process,  of  mandamus, 
which  might  ultimately  lead  to  their  incarceration. 

1.  He  denied  that  they  had  been  invested,  by  the  Act  of  1852, 
with  any  power,  as  decided  by  Judge  O'Neall,  (another  im- 
plication, by  the  way,)  to  question  subscribers  under  power  of 
attorney,  or  other  written  legal  authority,  in  the  names  of  others, 
as  to  the  bona  fides  of  their  subscriptions,  and  to  reject  the  sub- 
scriptions of  those  refusing  to  answer.  It  might  be  admitted 
that,  on  arriving  lawfully,  either  by  the  voluntary  answer  of 
the  person  questioned  or  otherwise,  at  the  knowledge  of  the 
mala  fides  of  an  intended  subscription,  they  had  the  implied 
right  and  power,  and  it  was  their  implied  duty  to  reject  it.  But 
he  denied  that  they  had  the  right  to  exercise  inquisitorial  power 
in  invitum,  and  to  reject  subscriptions,  on  refusal  to  answer. 
At  first,  they  did  exercise  the  right  of  inquisition,  and  it  was 
acquiesced  in  by  several  persons,  whose  subscriptions  were  re- 
jected. At  length,  however,  a  wealthy,  distinguished  and  influ- 
ential gentleman,  (H.  W.  Conner,  Esq.,)  the  then  President  of 
the  South -Carolina  Railroad  Company,  (and  understood  to  be 
one  of  the  defeated  party  in  the  subsequent  election  for  Direct- 
ors,) appeared  on  the  scene,  with  a  considerable  list  of  powers 
of  attorney,  and,  on  being  questioned,  he  very  properly  took  the 
position  that  the  Commissioners  had  no  right  to  question  him  ; 
that,  having  presented  his  written  authority,  to  question  him  as 
to  its  bona  fides  was  impertinent  and  insulting.  And  so  it  was ; 
it  was  an  imputation  of  violation  of  the  law  of  the  State — nay, 
of  fraud — and  was,  of  course,  impertinence  and  insult,  unless 
done  under  warrant  of  law.  The  Commissioners  then  re-con- 
sidered their  original  determination,  and,  with  the  exception  of 
one,  (Col.  Lehre,)  acquiesced  in  Mr.  Conner's  view  of  the  matter, 
and  thenceforward  permitted  him  and  all  others,  producing 
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written  or  legal  authority,  to  subscribe,  unquestioned,  in  the 
names  of  others. 

The  charter  simply  provided,  at  the  end  of  the  9th  section,  as 
follows : 

"  And  provided,  further,  that,  in  case  of  over-subscription  to  the 
stock  of  any  of  the  aforesaid  banks,  the  said  subscription  shall 
be  reduced  pro  rata  ;  but  no  subscription  of  five  shares,  and 
under,  shall  be  reduced,  and  it  shall  not  le  lawful  far  persons 
to  subscribe  for  shares,  in  the  names  of  other  persons" 

In  this  clause,  no  power  was  expressly  conferred  on  the  Com- 
missioners, either  to  put  questions,  or  to  reject  on  refusal  to  an- 
swer, and  Mr.  Y.  denied  that  it  could  be  implied. 

Inquisitorial  power  was  one  of  too  high  and  offensive  a  nature 
to  be  exercised  without  an  express  grant ;  any  one,  disposed  to 
play  the  Torquemada  of  modern  times,  might  rightfully  be 
asked  to  show  his  authority.  The  same  might  also  be  said  of 
the  power  to  reject,  on  refusal  to  answer.  This  was  the  test ; 
suppose  Mr.  Conner  (as  was,  doubtless,  the  case)  to  have  had 
bona  fide  powers  of  attorney,  would  his  mere  refusal  to  answer, 
as  to  their  bona  fides,  the  Commissioners  showing  no  express 
authority  for  the  inquiry,  have  warranted  them  in  rejecting  his 
subscription  ?  On  the  contrary,  they  would  have  been  liable  to 
an  action  for  damages,  for  denying  him  the  right,  and  even  to  a 
mandamus  to  compel  them  to  allow  it. 

What,  then,  was  the  use  of  the  legislative  inhibition  of  mala 
fide  subscriptions,  in  the  names  of  other  persons  ?  Where  the 
illegality  of  the  subscription  was  not  disclosed,  by  the  subscri- 
ber, or  was  not  proved,  or  known  to  the  Commissioners,  by  other 
satisfactory  evidence,  it  amounted  simply  to  the  legislative  de- 
claration of  a  rule,  for  the  government  of  the  citizen,  obligatory 
on  his  good  faith,  honor  and  patriotism,  but  without  either  legal 
penalty  or  sanction,  and  without  any  power  in  the  Commis- 
sioners to  enforce  it  by  inquisition. 

If  the  Legislature  had  designed  to  arm  the  Commissioners  with 
power,  they  would  have  done  as  they  did  in  the  case  of  the  Bank 
of  Georgetown,  and  several  other  banks,  viz ;  require  an  oath  as 
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to  the  bona  fides  of  the  subscription.  The  charter  of  the  Bank 
of  Georgetown  says:  "  And,  provided,  also,  that  each  subscri- 
ber shall  declare,  on  oath,  that  the  stock  for  which  he  has  sub- 
scribed is  his  own  bona  fide  property ;  or,  where  subscriptions 
are  made  by  an  agent  or  guardian,  such  agent  or  guardian 
shall  declare,  on  oath,  that  such  stock,  to  the  best  of  his  know- 
ledge and  belief,  is  actually  the  property  of  such  person,  in 
whose  name  and  for  whose  benefit  such  stock  is  subscribed." 
8  Stat.  91. 

But  the  charter  of  the  People's  Bank  neither  authorized  an 
oath,  nor  a  pledge  of  conscience  or  honor,  to  be  exacted  by  the 
Commissioners,  and  they  might  just  as  well  have  implied  a 
right  to  make  an  inquisition  on  oath,  as  on  veracity  or  honor. 

2.  He  denied  that  subscriptions,  such  as  were  made  by  Mr. 
Cameron,  one  of  the  Commissioners,  were  within  the  prohibi- 
tion of  the  charter — subscriptions,  in  the  names  of  others,  to 
whom  he  had  advanced  the  money,  to  pay  the  first  instalment, 
on  an  agreement  to  share  the  profit,  on  a  sale  of  the  stock  above 
par— any  more  than  if  he  had  out  and  out  presented  his  prin- 
cipals with  the  subscription  instalment.  This  was  the  only  way 
in  which  the  poor,  who  had  rich  friends,  could  avail  themselves 
of  the  benefit  of  an  open  charter.  Every  one  had  a  right  to  sub- 
scribe, even  with  borrowed  money,  and  to  sell  the  stock,  either 
for  his  own  exclusive  benefit,  or  for  division  of  profit  between 
himself  and  the  lender,  pledging  the  script,  in  the  mean  time,  if 
necessary,  as  security.  The  object  of  the  law  was  not  to  pro- 
hibit such  real  transactions,  but  the  fictitious  subscriptions, 
often  in  fictitious  names,  which  attended  the  institution  of  the 
Bank  of  Charleston. 

3.  He  insisted  that  the  Commissioners  had  done  their  duty, 
not  only  according  to  their  sense  of  right,  but  in  strict  confor- 
mity with  the  written  advice  of  their  legal  adviser,  the  eminent 
counsel,  (Mr.  Petigru,)  who  was  now,  professionally,  their  prose- 
cut6r.  In  their  anxiety  to  be  right,  they  asked  his  written 
opinion,  on  their  duties,  as  Commissioners,  under  the  Act  of 
1862,  and,  among  other  things,  for  a  construction  of  the  clause, 
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declaring  "  it  shall  not  be  lawful  for  any  person  to  subscribe 
for  shares,  in  the  names  of  other  persons."  The  learned  coun- 
sel had  demanded  the  reading  of  his  opinion  and  instruction  to 
the  Commissioners,  on  this  point,  and,  on  its  being  produced 
and  read,  the  natural  exclamation  was,  "  O  that  mine  adver- 
sary would  write  a  book  !"  It  informed  the  Commissioners  that 
the  clause  was  not  to  be  literally  interpreted,  and  that  it  "  did 
not  prevent  a  person  from  subscribing  by  attorney,  nor  preclude 
trustees  or  executors  from  the  benefit  of  the  charter;"  and  went 
on  thus : 

"  He  who  presents  himself  as  the  attorney  or  agent  of  ano- 
ther person,  should  be  required  to  produce  written  authority 
for  so  doing ;  any  written  evidence  that  the  party  is  authorized 
to  subscribe  on  account  of  the  principal,  and  with  his  money,  is 
sufficient.  In  such  case,  the  agent  is  not  subscribing  in  the 
name  of  another  person,  but  the  principal  subscribes  in  his  own 
name,  by  his  agent ;  and  it  does  not  appear  that  the  Act  requires 
all  subscriptions  to  be  made  in  person,  but  the  certificate  must 
be  given  in  the  name  of  the  principal,  and  not  in  the  name  of 
the  agent  If  a  person  proposes  to  subscribe,  as  trustee,  he 
should  produce  the  deed  appointing  him,  and  declaring  the 
trust ;  if  as  guardian,  he  should  produce  his  letters  of  guardian- 
ship ;  if  as  executor  or  administrator,  his  letters  testamentary, 
or  letters  of  administration,  or  the  certificate  of  the  Ordinary." 

And  in  this  interpretation  his  Honor  Judge  O'Neall  had 
concurred.  But  the  learned  counsel  volunteered  not  a  word  on 
the  point  so  much  mooted  in  the  sequel,  and  the  cause  of  the 
present  controversy,  whether  the  Commissioners  had  inquisi- 
torial power,  and  a  right  to  reject  the  subscriptions  of  those  re- 
fusing to  answer— to  apply  the  peine  forte  et  dure  to  those 
standing  mute.  The  Commissioners  had  employed  a  skilful 
and  renowned  pilot,  to  aid  them  in  the  navigation  of  a  difficult 
sea,  and,  if  they  had  run  upon  a  rock,  or  had  got  amidst  shoals 
and  breakers,  it  was  because  the  modern  Palinurus,  true  to  his 
classical  prototype,  had  slumbered  at  the  helm. 

The  advice  of  their  counsel  had  been  strictly  followed  by  the 
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Commissioners;  they  had  admitted  no  subscriptions,  in  the 
names  of  others,  but  on  the  production  of  powers  of  attorney, 
or  other  legal  authority— while  it  is  in  evidence  that  the  Com- 
missioners of  the  Farmers'  and  Exchange  Bank  (the  subscrip- 
tions to  which  were  simultaneously  in  progress)  had  admitted 
subscriptions,  in  the  names  of  others,  not  only  without  question, 
but  without  exacting  the  production  of  written  authority — 
and  yet  the  latter  Commissioners  had  not  been  arraigned  for 
breach  of  duty,  and  the  latter  Bank  was  suffered  to  go  immedi- 
ately into  operation.  The  question  that  subsequently  arose,  as 
to  the  right  of  inquisition,  was  one  on  which  the  respondents 
were  inopes  consilii,  and  had  decided  and  acted  for  themselves, 
according  to  their  sense  of  right  and  propriety,  and  they  were, 
therefore,  not  fit  subjects  for  a  mandamus  and  its  penal  conse- 
quences. The  respondent,  (Mr.  Prevost,)  whom  Mr.  Y.  particu- 
larly represented,  was,  he  said,  (as  were  a  majority  of  the  others,) 
entirely  innocent  of,  and  had  no  part  in,  the  alleged  illegal  sub- 
scriptions. Mr.  Prevost  was  a  worthy,  upright,  and  enterpris- 
ing citizen,  who  had  earned  his  fortune  and  honorable  position 
in  the  community,  by  honest  industry  and  sagacious  manage* 
ment ;  the  office  or  function  of  Commissioner  was  conferred  on 
him  unsought,  and  accepted  by  him,  only  under  a  sense  of  pub- 
lic duty,  and  he  had  only  subscribed  for  five  shares,  in  his  own 
name,  and  for  none  in  the  name  of  any  other  person.  Col. 
Lehre,  too,  was  in  a  like  category,  and  was  even  a  dissentient, 
(the  sole  one)  from  the  majority,  as  to  the  right  of  inquisition 
although  he  had  since,  it  was  believed,  changed  his  original 
opinion  on  that  point.  Surely  such  men,  thus  acting,  could  not 
properly  be  made  the  subjects,  perhaps  the  prisoners  of  manda- 
mus. If  the  mandamus  was  grantable,  it  should  issue  against 
the  corporation,  for,  as  already  urged  and  shown,  it  was  only  as 
agents  of  the  corporation,  that  the  Commissioners  had  refunded 
the  surplus  subscriptions. 

10.  Next,  mandamus  was  not  the  proper  remedy,  in  matters, 
either  of  discretion  or  conscience.  If  the  Commissioners  should 
be  supposed  to  have  had  the  right  and  power  of  apportionment, 
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it  was  a  duty  involving  discretion,  judgment,  judicial  action, 
viz  :  the  power  to  construe  the  charter.  In  this  point  of  view, 
they  m&y  be  regarded  as  an  inferior  tribunal  or  jurisdiction,  and 
if  so,  they  have  given  judgment  according  to  the  lights  before 
them,  and  they  cannot  be  compelled,  by  mandamus,  to  exercise 
discretion,  in  any  given  shape,  or  in  any  particular  way  ;  that 
would  be  to  rob  them  of  their  discretion,  and  convert  them  into 
mere  ministerial  officers  or  automata.  In  Ex  parte  Morgan, 
2  Chitty,  250,  18  Eng.  C.  L.  Rep.  324,  the  Court  of  K.  B.  re- 
fused to  interfere,  by  mandamus,  to  compel  a  court  of  inferior 
jurisdiction  to  grant  a  new  trial  in  a  cause  before  it.  "Per  cu- 
riam. We  may  command  the  Judge  of  an  inferior  court  to 
give  judgment,  in  a  matter  fit  and  proper  for  his  cognizance ; 
but  we  cannot,  in  this  matter,  review  his  proceedings,  or  try, 
upon  affidavit,  any  alleged  irregularity  in  his  judgment.  It 
then  is  an  erroneous  judgment  given,  and  a  writ  of  error  will 
rectify  it,  if  error  lies,  but  we  cannot  tell  the  Judge  what  he  is 
to  do.  We  can  command  him  to  give  judgment,  but  we  cannot 
interfere  to  regulate  the  practice  of  an  inferior  court,  because 
every  inferior  court  is  the  proper  judge  of  its  own  practice." 

Again,  a  mandamus  will  not  be  granted,  tor  compel  or  inter- 
fere with  the  performance  of  a  conscientious  duty.  In  Rex  vs. 
The  Commissioners  of  Flockwood  Inclosure,  (Ibid.  262-325,) 
Lord  Ellenborough  said :  "  Have  you  any  case  that  shows  that 
this  Court  will  grant  a  mandamus,  where  a  conscientious  duty 
is  left  to  the  Commissioners  ?  It  would  be  subjecting  the  con- 
sciences of  the  Commissioners  to  a  mandamus" 

The  Commissioners  of  the  People's  Bank  performed  their  duty 
conscientiously,  and  were  studious  to  do  so ;  they  sought  the 
advice  of  eminent  counsel,  and  followed  his  advice  to  the  letter. 
On  the  difficult  question,  as  to  inquisitorial  power,  which  sub- 
sequently arose,  they  acted,  in  the  absence  of  legal  advice,  in 
accordance  with  their  best  judgment  and  their  sense  of  right ; 
and  neither  their  discretion  nor  their  consciences  can  be  ruled 
by  a  mandamus.  It  may  be  added  that,  if  the  Commissioners 
had  the  power  to  apportion  the  stock,  they  have  actually  ap* 
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portioned,  but  where  is  their  power  to  re-apportion  7  Their 
function  was  performed,  and  they  ceased  to  exist  as  public  func- 
tionaries ;  and  their  act  of  apportionment,  so  far  as  they  were 
concerned,  was  irrevocable. 

11.  Mr.  Yeadon  next  went  on  to  show  that  the  duty  de- 
manded of  the  respondents  was  impracticable;  that  it  was 
wholly  out  of  their  power  to  re-apportion  the  stock.  The  diffi- 
culties in  their  way  were  insuperable.  They  had,  finder  the 
authority  of  the  "body  corporate,"  paid  back  the  surplus  sub- 
scriptions to  numerous  subscribers.  It  was  in  proof  that  the 
stock  had  depreciated,  and  still  was  considerably  below  par. 
Their  difficulties  were  two-fold. 

1.  They  knew  not  what  subscriptions,  under  the  powers  of 
attorney,  were  bona  fide,  and  what  were  not  bona  fide — and 
they  were  without  compulsory  or  adequate  means  to  ascertain 
the  fact.  They  could  only  effect  that  end,  by  purging  the  con- 
sciences of  individuals  or  examining  witnesses ;  and  they  had 
no  authority  to  do  the  one  or  the  other.  Neither  had  they  the 
high  power  and  searching  process  of  a  Court  of  Equity,  to  purge 
the  conscience,  nor  the  power  and  process  of  subpoena  to  sum- 
mon and  compel  the  attendance  of  witnesses — nor  even  the 
power  to  administer  an  oath,  or  even  to  compel  answers,  with- 
out oath,  from  either  parties  or  witnesses — and  this  Court  could 
not  confer  such  powers  on  them.  They  may  call  spirits  from 
the  vasty  deep,  but  will  they  come  ?  They  were,  therefore, 
utterly  powerless  and  helpless — and  it  would  be  vain,  fruitless 
and  nugatory  to  direct  a  mandamus  to  them — except  it  be  to 
effect  their  imprisonment  by  way  of  punishment.  Even  Col. 
Lehre,  in  his  return  to  the  rule,  had,  with  his  usual  good  sense, 
alleged  the  utter  impossibility  of  complying  with  the  mandate 
of  the  Court.  He  modestly,  but  pointedly  says :  "  If  the  Court, 
however,  shall  come  to  the  latter  conclusion — that  is,  that  the 
subscriptions  are  objectionable  as  illegal,  then  I  respectfully  sub- 
mit, whether,  under  the  circumstances  of  the  case,  it  is  possible 
to  re-apportion  the  stock  ?  The  subscribers  are  scattered  over 
the  city  and  State,  and  the  Commissioners  have  no  power  to 
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bring  them  before  them,  that  they  may  determine  the  validity 
of  their  several  subscriptions.  Without  such  power,  it  appears 
to  me  the  re-apportionment  of  the  stock  would  be  impracti- 
cable." 

Besides,  it  was  also  in  evidence  that  a  large  portion  of  the 
stock  had  passed,  from  original  hands,  into  those  of  purchasers, 
and  many  of  them  bona  fide  purchasers  for  valuable  considera- 
tion, without  notice,  none  of  whom  were  parties  to  this  proceed- 
ing, and  as  to  whom  there  could  not  be  any  remedy. 

2.  Even  if  the  Commissioners  could  ascertain  the  facts,  so  as 
to  come  to  a  satisfactory  decision  as  to  the  bona  fides  or  mala 
fides  of  the  exceptionable  subscriptions,  they  are  wholly  without 
power  to  compel  parties,  to  whom  the  corporation  has  volunta- 
rily refunded  surplus  subscriptions,  to  return  the  money  and 
take  stock  at  par,  and  especially  a  depreciated  stock,  which  they 
can  buy  in  the  market  greatly  below  par.  Besides,  many  of 
the  original  subscribers  reside  out  of  the  State,  some  are  insol- 
vent, others  are  dead — and  the  obstacles  to  efficient  action  are 
numerous  and  insurmountable. 

No  principle  of  mandamus  was  better  settled  than  that  impos- 
sibility of  performance  is  a  good  return  to  a  writ  of  mandamus ; 
and  that  although  the  impossibility  has  supervened  the  issuing 
of  the  writ.    The  first  mandamus  is  always  si  poteris. 

The  mandatory  clause  of  the  writ  commands,  in  the  alterna- 
tive, that  is,  either  to  perform  the  act  or  duty  therein  stated,  or 
to  show  cause  why,  <fcc.  Tapping  on  Mandamus,  326,  346. 
(66  Law  Library,  371, 389.)  A  return  which  shows  a  legal  im- 
possibility to  perform  what  the  writ  commands  is  good.  Ibid. 
369.  (66  Law  Library,  400.)  If,  however,  the  return  attempt 
to  show  an  incapacity  to  obey,  by  reason  of  the  change  of  cir- 
cumstances, it  must  also  show  that  there  was  no  fraud  or  strata- 
gem on  the  part  of  defendant.  Ibid.  360.  (66  Law  Library, 
401.)  Impossibility  of  performance,  then,  being  a  good  return 
to  a  mandamus  si  poteris,  no  peremptory  mandamus  could 
issue  in  such  a  case;  and,  surely,  if  the  impossibility  appear  on 
the  return  to  the  rule,  even  the  mandamus  si  poteris  should  not 


303  APPEALS  AT  LAW. 

State  m.  Lehre. 

be  granted.  The  Court  will  not  issue  a  mandamus  for  punish- 
ment merely,  when  no  useful  purpose  or  object  can  be  answered. 
So  the  Court  will  refuse  to  issue  the  peremptory  writ,  (for  even 
that  is  matter  of  discretion,)  in  any  case,  in  which  it  is  clear  the 
writ,  if  issued,  cannot  have  any  useful  effect.  Ibid.  402.  (66 
Law  Library,  439.)  So  the  Court  will  refuse  a  mandamus  if  it 
will  ultimately  fail,  as  where  the  commission  of  the  public  func- 
tionary expired  four  days  after  the  delivery  of  the  first  writ  of 
mandamus,  and  the  defendants  had  no  time,  &c,  the  Court,  on 
allowing  the  return,  said,  "  that  a  peremptory  mandamus  could 
not  be  granted,  it  appearing  there  was  no  power  in  any  body  to 
execute  the  writ."  Ibid.  15,  16.  (66  Law  Library,  68.)  "The 
mandatory  clause  usually  does,  and  properly  should,  always 
contain  an  alternative  sentence,  which  was  formally,  when  the 
writs  were  in  Latin,  expressed  thus :  "Si  ita  est"  or  " si  veins 
constate  poterit,"  or  "vel  causam  nobis  significes  ;"  the  legal 
signification  of  which  sentence  is,  that  the  mandatory  part  is  to 
be  observed,  only  if  it  can  be  legally  commanded."  Ibid.  336. 
(66  Law  Library,  47.)  In  Regina  vs.  London  and  North- 
Western  Railway  Company,  (6  Eng.  Law  and  Eq.  Rep.  223,) 
Lord  Campbell  said :  "  In  this  case  we  are  of  opinion  that  the 
defendants  are  entitled  to  our  judgment.  The  objection  that  the 
power  of  the  Company  for  the  compulsory  purchase  of  lands  had 
expired  before  the  writ  of  mandamus  issued,  or  was  applied  for 
seems  to  us  to  be  clearly  decisive.  The  power  effectually  to 
obey  the  command,  in  the  writ,  having  expired  in  July,  ought 
we,  in  the  Queen's  name,  to  have  given  the  command  in  April, 
1850  ?  On  full  examination,  we  think  not  Generally,  the  writ 
suggests  facts,  showing  the  obligation,  and  the  possibility  of  per- 
formance." 

12.  Mr.  Yeadon's  next  position  was,  that  even  if  the  relators 
had  been  originally  entitled  to  mandamus  for  a  general  re-ap- 
portionment of  stock,  and  the  allotment  of  a  larger  proportion  to 
them,  they  had  released  or  forfeited  the  right  by  their  own 
acts — acts  of  acquiescence  in  the  alleged  illegal  apportionment, 
and  that  to  the  misleading  and  prejudice  of  innocent  persons 
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and  bona  fide  purchasers,  for  valuable  consideration,  without 
notice.  The  learned  counsel,  who  opened  the  argument  for  the 
prosecution,  was  in  error  in  his  attempted  limitation  of  the  prin- 
ciple, in  endeavoring  to  confine  it  to  acts  of  guilty  participation 
in  what  he  styled  the  vice  of  the  case — i.  e.,  the  unlawful  sub- 
scription, in  the  name  of  others,  for  one's  own  benefit.  He  had 
shown  no  authority  for  such  a  limitation ;  and  the  great  and 
leading  Pennsylvania  case  of  the  President  and  Directors  of 
the  Kishaeoquittas  and  Centre  Town  Turnpike  Company  vs. 
James  McConaby,  16  Sergeant  and  Rawle's  Rep.,  142,  conclu- 
sively established  the  doctrine  to  be,  as  he,  Mr.  Y.  had  stated  it. 
The  case  ran,  in  principle  and  in  facts,  almost  quatuor  pedibus, 
on  "  all  fours/'  with  that  before  the  Court,  and  presented  some 
very  curious  coincidences  with  the  latter. 

There  the  Commissioners  were  authorized  to  open  a  sub- 
scription for  six  hundred  shares,  and  on  filling  them  the  State 
of  Pennsylvania  was  herself  to  subscribe  a  large  sum  of  money 
to  the  enterprise.    Three  hundred  shares  were  wanting  to  com- 
plete the  subscription,  and  the  Commissioners  filled  up  the  whole 
number  by  further  subscriptions,  in  fictitious  names,  and  the 
subscribers  thus  fraudulently  secured  the  charter  and  obtained 
the  money  of  the  State,  organized  the  company  and  proceeded 
to  build  the  road.    One  James  McConaby,  a  subscrj] 
at  the  election  for  officers,  and  did  other  acts  in  ao 
the  charter,  probably  knowing  of  the  fraud.    He&hQf'refused     A«  m 
to  pay  up  his  subscription,  and  was  sued  for  it  by  tt»co«ft)c^flVlv)Vij 
He  succeeded  before  the  Circuit  Court,  but,  on  appijsf/tne  Cir-      — 
cuit  decision  was  reversed,  and  the  Appeal  Court  IfeldrtlgftS^ 
he  had  accepted  the  charter,  acted  on  it,  was  one 
in  the  charter,  advertised  the  election  for  managers,  anc 
by  proxy,  he  ought  not  to  be  heard  against  the  payment  of 
his  subscription — that  it  did  not  lie  in  his  mouth  to  object, 
nor  would  his  ignorance  of  the  fraud,  if  such  were  possibly 
the  case,  avail  him,  "  because  he,  by  his  own  public  acts,  had 
put  the  charter  into  motion,  and  had  encouraged  the  State  to 
pay  for  four  hundred  shares  and  the  individual  subscribers  to  pay 
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their  subscriptions" — that  he  had  been  probably  an  actor  in  the 
scene  of  fraudulent  deception,  and  then  sought  to  avail  himself 
of  it  to  the  injury  of  the  innocent,  and  that  he,  who  assisted  in 
putting  the  charter  into  action,  could  not  be  permitted  to  say  to 
those  who  had  innocently  advanced  their  money,  and  completed 
the  road,  that  the  charter  had  been  obtained  by  fraud  on  the 
subscribers  and  on  the  State.  "  He  should  have  informed  him- 
self of  the  fraud,  and  declined  to  act."  "  His  ignorance  of  it 
could  not  aid  him ;  but  it  was  his  duty  to  know,  and  the  Court 
would  not  protect  him,  particularly  as  his  course  was,  in  its 
consequences,  so  injurious  to  others.97 

The  Appeal  Court  added  that  it  was  not  "  to  scrutinize  the 
secret  motives  of  defendant,  but  it  was  candidly  admitted  by 
his  counsel,  in  the  argument,  that  it  arose  from  some  disap- 
pointment in  the  election  of  managers  and  officers  of  the  insti- 
tution; as  it  was  likewise  candidly  admitted  and  proved,  by 
plaintiffs  themselves,  that  three  hundred  subscriptions  were  fic- 
titious, which,  however  little  worthy  of  commendation,  appears 
not  to  have  been  clandestine  but  notorious;  not  confined  to  this 
corporation,  but  practised  generally.99  The  Court,  finally,  gave 
judgment  in  reversal  of  the  finding  below,  holding  that  the  de- 
fence set  up,  (that  of  illegal  and  fraudulent  subscriptions,)  could 
not  be  taken,  u  until  judgment  on  scire  facias,  to  declare  the 
charter  forfeited,  or  writ  of  quo  warranto,  at  the  suit  of  the  State, 
in  which  the  State  must  be  a  party  to  the  judgment  for  seizure 
of  the  franchise,"  adding  that  "  there  was  no  instance  of  calling 
in  question  the  right  of  a  corporation,  for  the  purpose  of  declar- 
ing its  charter  void,  but  at  the  instance  of  the  State  and  on  be- 
half of  the  government,  and  never  on  the  relation  of  an  indi- 
vidual." 

That  case  went  not  on  the  principle  that  the  defendant  had 
participated  in  the  vice  of  the  proceeding,  i.  e.,  in  the  fraudulent 
subscription  of  300  shares,  (although  the  probability  of  his  guilt 
in  that  matter  was  alluded  to  by  the  Court,)  but  on  the  princi- 
ple that,  knowing  the  alleged  illegality  and  fraud,  he  had  as- 
sisted in  putting  the  charter  into  motion,  encouraged  the  State 
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to  pay  for  400  shares,  and  the  individi*!  subscribers  to  pay  their 
subscription,  and  voted  for  manager  stand  officers—  and  he  who 
had  thus  acted  should  not  be  allowed,  because  disappointed  in 
the  result  of  the  election,  to  dispute  the  validity  of  the  charter 
to  the  injury  of  the  innocent  So  the  chief  relator,  in  the  case 
before  the  Court,  and  all  his  confederates,  knowing  the  alleged 
illegality  of  the  apportionment,  yet  assisted  in  putting  the  char- 
ter of  the  People's  Bank  in  motion,  and  subsequently  acquiesced 
in  the  apportionment,  by  voluntarily  receiving  back  their  sur- 
plus subscriptions,  and  voting  at  the  election  for  President  and 
Directors,  to  the  misleading  of  innocent  persons  and  purchasers; 
and  they  should  not  be  suffered,  in  this  form  of  proceeding,  and 
by  this  high  criminal  process,  because  defeated  in  the  election, 
to  dispute  the  legality  of  an  organization  and  of  acts,  in  which 
they  had  participated,  to  the  prejudice  and  injury  of  the  inno- 
cent. 

The  coincidences,  too,  in  the  Pennsylvania  and  South-Caro- 
lina cases  were  remarkable.  In  both  cases  the  alleged  illegality 
was  not  clandestine,  but  notorious ;  in  both  cases  the  parties 
complaining  were  participators  in  the  act  complained  of;  in  both 
cases  they  had  voted  in  the  election  for  officers,  and  were  dis- 
appointed in  the  result ;  and,  in  both  cases,  the  alleged  illegal 
subscriptions  were  not  confined  to  the  particular  corporation,  but 
were  practised  generally.  If  rumor  is  to  be  credited,  Mr.  Dulin 
played  the  same  game  at  Columbia,  and  was  compelled  to  a 
compromise.  Yet  he  and  his  confederates  were  clamoring  for 
justice,  and  assumed  to  be  the  champions  of  pure  morals!  They 
should  have  a  care,  for  justice  to  some  men  would  prove  their 
execution.  Let  them,  then,  at  least,  be  amerced  pro  /also 
clamore. 

13.  It  had  been  already  shown  that  a  mandamus,  at  the  re- 
lation of  the  citizen,  was  purely  matter  of  judicial  discretion — 
in  the  issuing  of  the  rule  to  show  cause,  the  granting  of  the 
mandamus  si  poterisy  and  even  in  the  final  award  of  the  pe- 
remptory mandamus,  presenting  the  alternatives  of  obedience  or 
the  jail.  But  the  discretion,  thus  lodged  in  the  judicial  tribu- 
20 
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nals,  was  not  to  be  exercised  arbitrarily  or  capriciously ;  but  it 
was  a  sound  discretion,  tB  be  applied  on  principle,  and  accord- 
ing to  established  rules  of  propriety,  challenging  general  assent 
and  approbation.  It  is  not  to  emanate  from  the  ipse  dixit — the 
sic  volo,  sic  jubeo  of  the  Judge.  In  Tapping,  287, 288,  (66  Law 
Lib.  33,)  it  is  laid  down  that,  in  matters  of  a  public  nature  or 
affecting  the  public,  a  rule  for  a  mandamus  is  ex  debitojustitice; 
but,  where  the  right,  or  power,  is  of  a  private  nature,  as  in  the 
case  of  many  offices,  <fcc,  in  which  the  public  are  not  primarily 
concerned,  it  is  discretionary  in  the  Court,  in  the  first  instance, 
either  to  grant  or  refuse  the  application ;  or  to  grant  a  rule  to 
show  cause  why  it  [the  mandamus]  should  not  issue — where, 
however,  the  granting  of  the  application  is  in  the  discretion  of 
the  Court,  such  discretion  is  and  must  be  governed  by  certain 
principles,  i.  e.  agreeably  to  the  justice  of  the  case,  and  as  the 
interests  of  the  parties  seem  in  its  judgment  to  require ;  thus,  as 
a  general  rule,  the  Court  will  always  refuse  the  writ,  unless  the 
defendant  have  acted  wrongly. 

The  same  principle  was  also  recognized  and  enforced,  by  his 
Honor  Judge  O'Neall,  in  the  case  of  the  State  vs.  Schnierle, 
(5  Rich.  299,)  in  reference  to  a  rule  for  a  quo  warranto,  on  the 
application  of  individuals,  to  try  the  validity  of  the  defendant's 
election  as  Mayor  of  Charleston  ;  (and  applications  for  a  man- 
damus stand,  in  point  of  discretion,  on  the  same  footing  with 
those  for  a  quo  warranto.)  His  Honor  there  said  "  that  the 
granting  or  refusing  of  the  rule  is  matter,  addressed  to  the  dis- 
cretion of  the  Judge,  is  not  denied.  It  is  said  that  it  is  a  legal 
discretion — that  I  admit ;  but  still  a  legal  discretion  is  to  be  ex- 
ercised, by  inquiring,  is  this  investigation  to  benefit  the  people? 
Will  it  have  any  practical  results,  which  cannot  be  obtained  in 
the  usual  manner,  the  ballot  box  ?  These  were  all  appealed 
to,  in  the  discretion  exercised.  So,  too,  the  public  convenience 
is  another  matter  which  ought  to  be  looked  to.  This  was  also 
done  in  the  judgment  below ;  legal  discretion  I  understand  to 
be  the  opposite  of  caprice.  One  rests  upon  reasons,  the  other 
upon  the  ( sic  jubeo  alone."  The  rule  was  accordingly  refused, 
20# 
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on  the  grounds,  among  others,  that  the  trial  of  the  case,  involv- 
ing the  investigation,  before  a  jury,  of  the  validity  of  some  sev- 
enty-nine votes,  would  probably  consume  the  whole  of  the  then 
ensuing  term  of  the  Court  of  Common  Pleas,  and  that  a  new 
election  for  Mayor  would  be  held  before  the  case  could  be  finally 
decided. 

Let  those  principles  be  applied  to  the  case  before  the  Court, 
and  the  mandamus  must  be  denied.  If  the  object,  really  sought 
by  the  Relators,  were  more  stock,  they  could  go  into  the  market 
and  buy  it,  in  any  reasonable  quantity,  below  par — if  their  in- 
direct object  was  a  new  election  for  President  and  Directors,  a 
new  election  would  be  held,  under  the  charter,  long  before  the 
cause  could  be  finally  decided.  For,  should  the  application  of 
the  Relators  be  granted,  the  litigation  would  not  end  here.  The 
writ  of  mandamus,  if  granted,  may  be  met  by  a  motion  to  quash 
for  defect  in  form,  by  a  special  return  for  defect  in  form  or  sub- 
stance, by  a  return  in  the  nature  of  a  demurrer,  or  by  a  traverse, 
taking  issue  on  any  of  the  material  facts,  necessary  to  be  alleged 
in  the  writ,  such  as  the  legal  right  of  the  Relators,  the  bona Jides 
of  the  numerous  subscriptions,  challenged  as  illegal,  or  even 
the  previous  demand  and  refusal. 

The  writ  of  mandamus  should  contain  allegations  of  all  such 
facts  as  are  necessary  to  show  that  the  prosecutor  is  legally  en- 
titled to  the  relief  he  prays,  otherwise  it  is  liable  to  be  quashed. 
It  must  aver  the  right  or  title  of  the  Relator,  the  power  or  duty 
of  the  defendant,  and  a  demand  or  refusal,  or  an  equivalent,  and 
the  absence  of  a  specific  legal  remedy.  (Tapping,  320-322* 
323,  66  Law  Lib.  366-367-368.) 

"As  the  prosecutor  is  supposed  to  know  his  own  title  best,  so 
he  is  bound  by  the  terms  in  which  he  alleges  it ;  therefore,  if 
the  title,  as  he  states  it,  be  denied  by  the  return,  it  is  enough  ; 
which  doctrine  is*  precisely  the  same  as  one  which  obtains,  as 
to  traverses  in  personal  actions,  namely,  that  "  a  party  may,  in 
general,  traverse  a  material  allegation  of  title  or  estate,  to  the 
extent  to  which  it  is  alleged,  though  it  need  not  have  been  al- 
leged to  that  extent" 
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"As  to  the  substance  of  a  return,  by  way  of  traverse,  it  is  a 
rale,  that  every  distinct  and  material  allegation,  contained  in 
the  writ,  must,  if  it  be  intended  to  contradict  it,  be  traversed." 
(Bid.  384-349,  66  Law  Lib.  391.) 

It  was  obvious,  then,  that  even  the  success  of  the  Relators,  in 
the  present  application,  would  be  attended  with  no  benefit  to  the 
public,  or  practical  good  effect  to  themselves,  and  would  only 
result  in  protracted  litigation  and  delays,  that  would  utterly  de- 
feat the  organization  of  the  new  Bank,  to  the  injury  of  all  con- 
cerned, and  to  the  defeat  of  the  object  of  the  Legislature,  in  giv- 
ing additional  banking  capital  to  Charleston.  The  Relators, 
then,  could  only  be  actuated  by  disappointed  malice  and  re- 
venge; and  every  public  and  private  consideration  combined - 
to  influence  the  Court,  in  the  exercise  of  a  sound  discretion,  to 
deny  an  application,  originating  in,  or  continued  with,  such 
motives,  and  fraught  with  such  evil  consequences,  private  and 
public.  His  Honor  Judge  CVNeall,  in  the  exercise  of  At*  dis- 
cretion, bad  ordered  the  rule  to  show  cause,  before  the  Court  of 
Sessions.  The  respondents  had  acquiesced,  and  had  shown 
cause,  before  Judge  Frost,  in  that  Court.  Judge  Frost  had 
heard  the  cause ;  and,  in  the  exercise  of  his  discretion,  had  pro- 
nounced the  cause  shown  amply  sufficient,  in  both  law  and  fact — 
and  this  Court  should  not  interfere  with  that  discretion,  unless 
convinced  it  was  capricious  or  unsound. 

14.  Mr.  Y.  urged,  to  the  Court,  that  they  should  not  allow 
the  blending  of  the  two  applications,  for  the  mandamus  and  the 
quo  warranto,  to  prejudice  the  respondents  to  the  former.  There 
was  no  natural  connexion  between  them.  At  Columbia,  the 
counsel  for  the  two  sets  of  respondents  had  consented  that  the 
two  cases  should  be  argued  together  before  Judge  O'Neall,  in 
the  hope  and  expectation  that  they  would  Jiave  gone  up  to- 
gether before  this  Court,  then  in  session  at  that  place,  for  im- 
mediate and  final  adjudication :  in  this  they  had  been  disap- 
pointed. On  Circuit,  before  Judge  Frost,  they  had  endeavored 
to  sever  the  cases,  but  the  tactics  of  the  enemy  had  again  pre- 
vailed*   The  objects  of  the  two  applications  were  entirely  dif- 
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ferent ;  that  of  the  one  was  to  obtain  additional  stock ;  that  of 
the  other,  to  set  aside  the  election  for  directors.  Either  might 
be  grauted,  and  the  other  refused ;  and  it  by  no  means  followed, 
as  stated  by  Judge  O'Neall,  that  the  granting  of  the  quo  war- 
ranto resulted,  as  a  corollary  from  the  award  of  the  mandamus. 
The  Court  may  order  the  mandamus  to  the  Commissioners,  if 
they  shall  find  warrant  for  so  doing,  and  yet  deny  the  quo  vwr- 
ranto,  on  many  of  the  grounds,  so  ably  and  eloquently  urged, 
by  the  counsel  for  the  President  and  Directors,  (A.  G.  Magrath, 
Esq.,)  such  as  the  want  of  proof  that  there  were  bad  votes  enough 
to  vitiate  the  election,  or  that  the  title  of  the  electors  could  not 
be  impeached  in  a  collateral  way,  or,  as  ruled  in  "  The  State 
vs.  Schnierle?  that  a  new  election  would  come  off  before  a  final 
decision  could  be  had  in  the  cause.  So,  too,  the  mandamus 
might  be  refused,  and  yet  the  quo  warranto  granted,  on  the 
ground  (were  it  tenable)  that  the  oath,  required  by  the  charter 
of  the  Planters  and  Mechanics'  Bank,  was  not  administered  to 
voters  at  the  election,  for  Directors  of  the  People's  Bank. 

15.  This  led  him,  he  said,  to  a  further  criticism  or  examina- 
tion of  Judge  O'Neall's  decision.  His  Honor,  it  would  be 
perceived,  from  reading  his  opinion,  had  been  oppressed  with  a 
sense  of  difficulty  and  perplexity,  at  every  step  of  his  progress 
to  the  result  at  which  he  had  arrived.  He  began  with  an  ac- 
knowledgment that  the  law  was  a  "  blind  one" — and  it  must  be 
confessed  it  was  one  of  the  most  slovenly  specimens  of  legisla- 
tion that  had  ever  emanated  from  our  State  Capitol.  It  was  a 
statute,  re-chartering  three  Batiks,  and  creating  eight  new  ones. 
"As  might  be  expected,"  said  his  Honor,  "  in  such  a  jumble, 
there  is  great  difficulty  in  construction.  Blind,  however,  as  the 
law  may  be,  I  am  compelled  to  endeavor  to  come  to  some  con- 
clusion, as  near  right  as  I  can."  His  Honor  then  remarked  that 
"  a  literal  reading  of  the  act  will  exclude  any  subscription,  in 
the  name  of  another  person,  whether  by  a  bona  fide  power  of 
attorney  or  not !"  He  ruled,  however,  that  "  this  was  clearly 
not  intended,"  and  that  bona  fide  subscriptions,  under  such 
powers  of  attorney,  for  other  persons,  were  not  in  violation  of 
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the  law,  but  good  and  valid.  Next,  he  held  that  the  Commis- 
sioners had  the  right  to  make  inquiry,  as  to  the  bona  fides  of 
such  subscriptions ;  that  they  were  wrong  in  ruling  otherwise, 
and,  after  enumerating  sundry  such  subscriptions,  in  part  proved, 
and  in  part  only  alleged,  to  have  been  not  bona  fide,  he  added : 
11  These  facts  make  it  plain  to  my  mind  that  the  law  has  been 
violated."  He  further  ruled  that  the  Commissioners  had  the 
right  to  reject  the  subscriptions  of  every  one,  presenting  powers 
of  attorney,  who  either  refused  to  answer,  as  to  their  bona  fides, 
or  avowed  that  they  were  for  his  own  benefit.  "Then,"  said  he, 
"  the  great  difficulty  with  me  has  been,  to  know  how  I  was  to 
reach  and  remedy  this  grievous  error."  Then  another  and  still 
greater  perplexity  embarrassed  him  : 

"Can  the  present  parties  complaining  make  the  question 
which  they  raise,  and  follow  it  up  to  the  consummation  which 
they  desire,  has  been  to  me  a  cause  of  more  perplexity  than  I 
usually  encounter.  That  they  have  voted  in  the  corporation, 
and  received  the  excess  of  their  subscriptions,  is  true.  Ordi- 
narily, this  would  be  such  a  concession  of  a  rightful  corpora- 
tion, that  it  could  not  be  got  over ;  yet,  it  seems  Mr.  Dulin  gave 
notice  that  he  would  object  to  any  allotment,  on  shares  subscri- 
bed under  powers  of  attorney,  in  the  name  of  other  persons,  for 
the  use  of  the  persons  so  subscribing ;  and  that  he  would  insti- 
tute legal  proceedings  to  correct  the  same.  There  is  no  doubt 
that,  in  a  subsequent  meeting  of  the  stockholders,  he  stated  his 
willingness  [and  also  intimated  and  implied  the  same  in  his  no- 
tice to  the  Commissioners]  to  abide  by  the  decision  of  the  ma- 
jority. This,  however,  cannot  bind  him — nor  do  I  know  that 
the  other  parties  complaining  are  concluded  from  agitating  the 
very  vital  question  of  subscriptions,  made  contrary  to  law,  and 
endeavoring  to  save  the  charter,  by  pruning  from  it  such  an  ob- 
jection. I  have,  therefore,  after  much  reflection,  come  slowly 
to  the  conclusion,  that  I  must  entertain  their  complaint." 

The  accumulation  of  his  difficulties  and  perplexities  still 
continued :  "  It  is  next  to  be  inquired,  whether  the  Commis- 
sioners were  bound,  before  apportioning  the  stock,  to  exclude 
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the  subscriptions,  contrary  to  law  ?  Then,  again,  arises  a  strange 
difficulty,  in  the  fact,  that  there  is  no  provision,  in  the  Act  of  the 
last  session,  authorizing  them  to  do  anything  about  the  appor- 
tionment of  the  stock." 

This  was  a  strange  difficulty  indeed :  one  would  have  sup- 
posed it  insuperable — insurmountable— but  his  Honor  surmount- 
ed it  And  how  ?  By  two  implications  against  an  express 
grant,  and  by  two  suppositions!!  This  would  appear  by  the 
following  passage : 

"  The  literal  reading  of  the  Act  is,  that  as  soon  as  the  sub- 
scription is  filled,  the  Comptroller  General  is  to  notify  the  sub- 
scribers to  meet  and  divide  the  capital  stock  into  shares  of  $25 
each  ;  and,  in  case  of  over-subscription,  the  subscription  shall 
be  reduced  pro  rata,  but  no  subscription  of  five  shares,  or  un- 
der, shall  be  reduced.  According  to  this,  there  would  be  no 
scale  of  voting ;  every  share  subscribed  would  be  entitled  to 
one  vote.  Indeed,  it  would  be  a  sort  of  mass  meeting,  until  the 
stock  should  be  reduced  and  divided,  and  even  then  each  share 
would  be  entitled  to  one  vote.  The  literal  reading  has  been 
overcome  only  by  construction.  The  charter  of  the  People's 
Bank  declares  it  shall  carry  to  the  stockholders  the  "  privileges 
and  rights"  of  the  Banks  whose  charters  have  been  renewed. 
The  stockholders  adopted  the  scale  of  voting,  given  by  the  char- 
ter of  the  Planters  and  Mechanics'  Bank,— and  hence,  I  suppose, 
it  may  be  considered,  by  the  law  and  their  act,  as  their  charter, 
when  not  altered  by  the  Act  of  1852.  By  the  first  section  of 
the  charter  of  that  Bank,  the  power  of  apportioning  the  stock 
among  the  subscribers  is  given  to  the  Commissioners  to  take 
subscriptions  in  Charleston,  and  hence,  I  suppose,  it  is  given 
to  the  Commissioners  here.  Having  come  to  this  conclusion,  I 
entertain  no  doubt  that  they  ought  to  have  excluded  every  share 
subscribed,  under  the  powers  of  attorney,  which  have  teen 
drawn  in  question  before  me." 

Then  came  the  very  climax  of  difficulty  and  perplexity : 

"  How  can  the  Commissioners  now  re-apportion  the  stock, 
they  having  refunded  to  most  of  the  subscribers  the  excess? 


312  APPEALS  AT  LAW* 

State  vs.  Lehxt. 

There  is  great  difficulty  here.  It  must,  however,  be  overcome. 
I  see  no  other  way,  than  to  exclude  the  illegal  subscriptions, 
ascertain  the  increase  upon  the  bona  fide  shares,  and  notify  the 
stockholders,  entitled,  to  pay  back  the  money  received." 

Having  thus  disposed  of  the  Commissioners,  his  Honor  de- 
spatched the  President  and  Directors  thus,  as  if  there  were  a 
Siamese  twin-ship  between  them :  "  The  next  question  is,  as  to 
the  election  of  the  President  and  Directors.  That  it  is  bad,  if 
my  previous  views  are  right,  is  plain.  They  have  been  elected 
by  illegal  votes,  and  by  an  illegal  corporation.  For,  until  the 
stockholders  are  legally  ascertained,  all  is  wrong." 

Thus,  because  a  grievous  error,  in  his  Honor's  estimation, 
had  been  committed,  and  because  it  must  be  overcome,  somehow 
or  other,  and  because  his  Honor  saw  no  other  way  out  of  his 
labyrinth  of  difficulty  and  perplexity,  irrespective  of  public  or 
private  injury,  or  of  the  estoppel  of  the  Relators  by  their  own 
act,  or  of  their  highly  objectionable  motives,  he  would  arm 
them  with  the  high  prerogative  writs  of  mandamus  and  quo 
warranto  I  With  all  due  deference,  said  Mr.  Y.,  was  there  not 
somewhat  of  the  sic  volo,  sicjubeo  here? 

Another  error  of  his  Honor,  respectfully  urged  Mr.  Y.,  was 
the  following :  "  That  the  charter,  by  this  violation  of  law,  may 
be  forfeited,  if  the  Legislature  think  proper  to  order  a  scire  fa- 
cias, is  a  consequence  greatly  to  be  feared." 

But  there  was  no  earthly  reason  to  apprehend  such  a  result 
In  the  first  place,  the  irregularities  of  the  Commissioners,  (if 
any,)  and  especially  their  honest  error,  (if  any,)  in  a  doubtful 
matter,  would  not,  in  point  of  law,  have  subjected  the  charter 
to  forfeiture,  to  the  prejudice  of  innocent  third  persons.  This 
was  settled  in  the  case  of  Kottman  vs.  Ayer,  (3  Strob.  92,)  and 
numerous  other  cases,  viz :  that  the  de  facto  principle  will  pro- 
tect third  persons  from  injury,  by  the  irregularities  or  miscon- 
duct of  public  functionaries ;  e.  g.  that  the  requisition  of  an 
oath  of  office,  from  a  magistrate,  was  only  directory,  and  that 
a  failure  to  take  it  shall  work  no  prejudice  where  the  rights  of 
third  persons  are  concerned. 
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This  principle  had,  too,  the  sanction  of  the  learned  counsel 
for  the  relators,  in  his  letter  of  instruction  and  counsel  to  the 
Commissioners.  "  In  Johnston  vs.  The  S.  W.  R.  R.  Bank,  (3 
Sbtrob.  Eq.  263,)  it  was  held,"  said  he,  "  that  the  irregularities, 
committed  by  the  Commissioners,  for  taking  subscriptions, 
(which,  in  that  case,  amounted  to  an  evasion  of  the  charter,) 
did  not  vitiate  the  organization  of  the  Bank." 

Were  the  law  even  otherwise,  there  is  no  manner  of  danger 
that  the  Legislature  would,  in  defeat  of  their  own  policy  and 
that  of  the  city  of  Charleston,  resort  to  a  scire  facias,  to  prevent 
the  additional  Bank  capital,  so  much  required  by  the  commer- 
cial wants  of  the  times.  They  would  no  more  do  it  than  did 
the  Legislature  of  Pennsylvania,  in  the  Eishacoquillas  case, 
where  doubtless  a  highly  useful  public  work  was  secured,  al- 
though accomplished  by  a  fraud  on  the  State. 

16.  Mr.  Yeadon  next  asked  the  attention  of  the  Court,  to  what 
he  termed  the  statistics  of  the  case.  The  Relators  were  but 
an  inconsiderable  fraction  of  the  subscribers  to  the  Bank,  a  lean 
and  meagre  minority,  in  numbers  and  in  stock,  seeking,  with- 
out legal  right  or  moral  justification,  and  with  selfish  or  mali- 
cious motives,  to  overrule  and  annul  the  action  of  a  large  and 
overwhelming  majority,  alike  to  the  prejudice  of  private  rights 
and  the  public  weal.  The  whole  number  of  shares  was  40,000, 
and  the  number  subscribed  for  by  the  relators  was  but  2,230 ; 
viz  :  Mr.  Dulin,  2,000  ;  Mr.  Fleming,  10 ;  Mr.  Charles  Witte, 
100;  Mr.  Austin  Canaday,  20;  and  Mr.  Samuel  McCaughrin, 
100  ;  so  that,  viewed  by  this  scale,  2,230  shares  were  seeking 
to  overrule  37,770  shares.  By  the  apportionment,  Mr.  Dulin's 
shares  had  been  reduced  to  1,166;  Mr.  Fleming's  to  6;  Mr. 
Witte's  to  68 ;  Mr.  Canaday's  to  12  ;  and  Mr.  McCaughrin's  to 
68  ;  in  all,  1,300:  so  that,  viewed  by  this  scale,  1,300  shares 
were  warring  against  38,700  shares.  The  amount,  paid  on 
each  subscription,  at  $}5  per  share,  was  $200,000,  of  which  the 
contents  had  paid  the  large  sum  of  $188,850,  and  the  non-conr 
tents,  or  malcontents,  the  comparative  pittance  of  $11,160; 
and)  if  the  whole  capital  were  paid  in,  the  contents  would  rep- 
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resent  the  vast  proportion  of  $967,500,  and  the  non-contents  the 
comparatively  trifling  sum  of  $32,500.  Already,  too,  had  this 
litigation  locked  up  the  large  amount  of  money,  paid  in,  so  far 
as  the  subscribers  were  concerned,  without  interest,  in  the  cof- 
fers of  the  Banks,  in  which  it  had  been  deposited  ;  and,  if  this 
litigation  were  to  be  protracted,  the  money  would  be  impounded 
much  longer,  to  the  injury  of  all  concerned.  All  these  were 
matters  well  worthy  the  serious  consideration  of  the  Court,  in 
an  application,  addressed,  as  the  present  one  was,  entirely  to  its 
discretion. 

17.  Everything  conspired  to  induce  the  Court  to  refuse  its 
aid  to  the  unrighteous  proceeding  of  the  Relators.  They  were 
themselves  grievously  in  fault.  They  were  violators  of  their 
own  pledges ;  (the  learned  counsel  for  the  Relators  had  endea- 
vored to  belittle,  or  excuse  Mr.  Dulin's  violated  pledge,  by 
styling  it  ((a  pollicitation,"  but  "a  rose  by  any  other  name 
would  smell  as  sweet,"  and  vice  versa;)  they  had  committed 
themselves  and  misled  others  by  irrevocable  acts ;  they  had 
done,  and  were  doing,  much  serious  mischief,  public  and  pri- 
vate ;  they  had,  by  this  very  proceeding,  greatly  depreciated 
the  price  and  value  of  the  stock,  to  the  injury  of  widows,  or- 
phans, societies  and  others,  who  had  subscribed  for  it;  and  their 
whole  course  was  calculated  to  defeat  the  policy  of  the  Legis- 
lature, in  giving  additional  banking  capital  to  Charleston,  to 
meet  the  wants  of  her  growing  and  expanding  commerce.  Yes, 
they  had  warred,  and  were  still  warring  against  the  best  inter- 
ests of  our  city,  the  queen  city  of  the  South,  by  practically  de- 
priving her  of,  or  delaying  her  in,  the  enjoyment  of  the  new 
monied  facilities,  which  the  collective  wisdom  of  the  State  had 
proffered  her,  for  securing  the  enriching  trade  of  the  far  and 
mighty  West,  now  ready  to  be  poured,  in  prodigal  profusion, 
into  her  lap,  through  those  railroad  connections  in  which  the 
whole  State  had  embarked,  and  in  which  his  Honor,  Judge 
O'Neall,  himself  had  so  zealously,  honorably  and  successfully, 
applied  his  patriotic  and  untiring  energies — and  all  for  what  ? 
That  they  may  have  a  new  election  for  President  and  Directors 
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of  the  •People's  Bank,  control  its  capital,  monopolise  its  dis- 
counts, and  dispense  its  patronage  ;  their  leader,  perhaps,  to  be 
crowned  its  money-king,  and  reign  supreme  over  a  pliant  Board 
of  Directors,  themselves  speeding  on  to  riches,  by  warring,  to 
the  knife,  against  the  interests  of  Charleston.  There  was  a 
tide  in  the  affairs  of  cities,  as  well  as  in  the  affairs  of  men, 
which,  taken  at  the  flood,  leads  on  to  fortune.  Let,  then,  their 
Honors  stay  their  hands,  and  not  stretch  them  out  in  aid  of 
those,  who  would  wade  to  fortune,  or  to  revenge,  ove>a  wide 
waste  of  public  and  private  injury. 

McCready,  for  the  Commissioners,  contended  (1)  that  de- 
mand and  refusal  were  necessary,  and  none  had  been  shown. 
The  protest  of  Dulin  was  not  a  demand  to  apportion  the  stock, 
King  vs.  Brecknock,  3  Ad.  &  El.  221.  (2)  The  rule  does  not 
show  how  the  apportionment  is  to  be  made.  It  is  wanting  in 
certainty,  Rex  vs.  Thetford,  8  East,  270 ;  King  vs.  Pancrass, 
3  Ad.  &  El  535.  (3)  The  Commissioners,  in  taking  subscrip- 
tions, were  invested  with  a  judicial  discretion.  They  exercised 
it  honestly.  Have  decided  that  the  persons  had  the  right  to 
subscribe ;  and  having  so  decided,  there  is  an  end  of  the  matter 
so  far  as  they  are  concerned.  The  Court  cannot  compel  them 
to  decide  in  any  particular  way.  No  power  is  given  to  the 
Commissioners  to  administer  an  oath,  or  examine  the  parties. 
All  that  they  could  do,  and  this  they  did,  was  to  ascertain  that 
the  powers  were  genuine.  Ex  'parte  Becke,  3  B.  &  Ad.  704; 
Ex  parte  Morgan,  2  Chit.  250 ;  Rex  vs.  London,  3  B.  &  Ad. 
255 ;  Rex  vs.  Flockwood,  2  Chit.  251.  (4)  The  Commissioners 
have  no  power  under  the  charter  to  make  an  apportionment. 
That  power  is  given  expressly  to  the  corporation.  The  sub- 
scribers when  assembled,  as  a  corporation,  are  "  to  provide  for 
the  division  of  the  capital  stock."  Rex  vs.  Collector  of  Cus- 
toms, 1  M.  &  S.  262.  (5)  The  Relators,  here,  had  acquiesced, 
and  were  precluded  from  questioning  the  validity  of  the  pro- 
ceedings. Ang.  <fc  A.  on  Corp.  708 ;  2  Wend.  256 ;  lb.  264. 
(6)  The  surplus  fund  had  been  paid  away,  and  the  Commis- 
sioners had  no  power  to  recall  it.    Regina  vs.  The  London  and 
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Northwestern  Railway  Company,  6  Eng.  L.  &  E.  Rep.  220 ; 
Johnston  vs.  Bank,  3  Strob.  Eq.  263.  (7)  But  tbe  parties  had 
another  remedy,  and  in  such  case  mandamus  will  not  be  grant- 
ed. King  vs.  Bank,  Doug.  526;  Shipley  vs.  Mechanics' 
Bank,  10  Johns.  R.  484  ;  Queen  vs.  Pitt,  10  Ad.  &  El.  272 ; 
King  vs.  Bank,  2  B.  &  Al.  622. 

Campbell,  for  Directors. 

Petigru,  in  reply,  cited  iSKw^  vs.  Carmarthen,  2  Bur.  969 ; 
iter  vs.  Z>a*e»,  2  lb.  2120  ;  Bui.  N.  P.  199;  Bac.  Abr.  Man- 
damus, D. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  On  the  application  of  the  Relators,  a  rule  was 
granted  against  the  Respondents,  in  the  first  case,  to  show  cause 
why  a  mandamus  should  not  issue,  directing  them  to  re-appor- 
tion the  stock  of  the  "  People's  Bank,"  agreeably  to  the  charter ; 
and  against  the  Respondents,  in  the  second  case,  to  show  cause 
"  why  one  or  more  information  or  informations,  in  the  nature  of 
a  writ  of  quo  warranto,  should  not  be  exhibited  against  them, 
for  exercising  the  offices  respectively  of  President  and  Directors 
of  the  People's  Bank,  and  the  franchises  of  a  corporation  under 
that  style  and  title." 

The  returns  of  the  Respondents  to  these  rules  were  heard,  at 
October  Term,  1853,  and  the  rules  were  discharged,  and  from 
that  judgment  the  Relators  have  appealed  to  this  Court. 

The  questions  presented  for  consideration  by  the  grounds  of 
appeal,  in  both  cases  involve  the  construction  of  an  Act,  incor- 
porating the  "  People's  Bank  of  South-Carolina,"  with  seven 
other  Banks. 

By  the  first  section  of  the  Act,  (12  Stat.  212,)  the  charter  of 
the  "  Planters  and  Mechanics'  Bank"  is  renewed,  and  subse- 
quent sections  impose  additional  liabilities  and  obligations. 
The  seventh  section  provides  for  the  renewal  of  the  charters  of 
the  Union  Bank  and  the  Commercial  Bank  of  Columbia,  "  with 
the  same  rights,  privileges  and  obligations,  and  subject  to  the 
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same  regulations  and  restrictions,  as  herein  before  provided,  in 
relation  to  the  Planters  and  Mechanics'  Bank." 

The  "  People's  Bank  of  South-Carolina,"  with  seven  other 
new  Banks,  is  incorporated  by  the  eighth  section,  which  provides 
"that  said  Banks  shall  have  and  possess  the  same  rights  and 
privileges,  and  be  subject  to  the  same  duties,  liabilities,  obliga- 
tions, regulations  and  restrictions  herein  provided,  for  the  said 
Planters  and  Mechanics'  Bank  and  Union  Bank  and  Commer- 
cial Bank." 

Sec.  IX.  "  The  Comptroller  General  shall  be  authorized  to 
appoint  fit  and  proper  persons  as  Commissioners,  at  Columbia 
and  Charleston,  or  elsewhere,  as  he  may  decide,  to  open  sub- 
scriptions, between  the  first  day  of  April,  and  the  first  day  of 
July  next,  to  the  capital  stock  of  the  eight  Banks,  respectively 
named  in  the  foregoing  section,  and  to  require  five  dollars  on 
each  share  from  subscribers,  in  specie,  or  notes  of  specie-paying 
Banks  of  this  State,  and  shall  deposite  the  same  in  such  Bank, 
as  a  majority  of  the  subscribers  shall  designate,  for  the  use  of 
the  respective  Banks,  on  the  first  meeting  of  the  subscribers. 
That,  as  soon  as  the  subscription  shall  respectively  be  filled  to 
the  amount  of  the  capital  stock  of  each  of  the  Banks  respectively 
herein  before  named,  it  shall  be  the  duty  of  the  Comptroller 
General  to  notify  said  subscribers  to  meet,  who  shall  thereupon 
become  a  body  corporate,  with  the  same  privileges  and  rights 
as  the  Stockholders  of  the  Banks  whose  charters  are  hereby 
renewed,  and  make  all  by-laws,  not  inconsistent  with  the  laws 
of  the  land,  to  provide  for  the  election  of  officers,  the  division 
of  the  capital  stock  as  aforesaid,  the  payment  of  the  subscrip- 
tions, and  all  arrangements  to  put  into  operation  the  charters 
hereby  granted.  Provided,  That  no  one  of  the  Banks  hereby 
incorporated  for  the  first  time,  shall  issue  any  bill  or  note,  or 
transact. business,  until  satisfactory  proof  shall  be  given  to  the 
Comptroller  General,  that  one-half  of  the  capital  stock  of  each 
Bank  has  been  paid  in,  one  moiety  thereof,  in  gold  or  silver, 
and  the  other  moiety  in  notes  of  specie-paying  Banks.  And, 
provided,  further,  That,  in  case  of  over-subscription  to  the 
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stock  of  any  of  the  foregoing  Banks,  the  said  subscription  shall 
be  reduced  pro  rata;  but  no  subscription  of  five  shares,  or  un- 
der, shall  be  reduced ;  and  it  shall  not  be  lawful  for  any  person 
to  subscribe  for  shares  in  the  name  of  other  persons." 

The  grounds  of  appearand  the  argument,  in  both  cases,  sug- 
gest a  preliminary  inquiry  into  the  corporate  powers  conferred, 
and  the  restrictions  and  liabilities  imposed  by  this  Act  upon  the 
"People's  Bank  of  South-Carolina." 

A  plain,  literal  construction  of  the  eighth  section  manifests 
the  intention  of  the  Legislature  to  confer  upon  the  new  banks  all 
the  general  powers  and  rights,  and  to  impose  all  the  restrictions 
and  liabilities  which  had  been  conferred  and  imposed  by  the  ori- 
ginal charters  of  the  Planters  and  Mechanics',  Union,  and  Com- 
mercial Banks,  together  with  the  additional  liabilities,  created  by 
the  other  sections  of  the  Act.  The  words  used  in  the  ninth 
section,  still  more  clearly  express  this  intention.  The  subscri- 
bers are  declared  to  be  a  body  corporate,  "  with  the  same  privi- 
leges and  rights  as  the  stockholders  of  the  banks  whose  charters 
are  hereby  renewed."  For  the  charters  of  the  new  banks  this 
language  expressly  refers  us  to  the  charters  of  the  old.  Where 
words  of  reference  are  employed,  even  in  a  subsequent  statute, 
they  will  make  a  thing  pass  as  well  as  if  it  had  been  particu- 
larly expressed.    ( Wheatly  vs.  Thomas,  T.  Raymond,  54.) 

It  is  objected  that  there  are  contradictory  provisions  in  the 
three  old  charters,  which  cannot  be  reconciled,  and  that  a  con* 
struction  of  the  Act,  which  clothes  the  new  banks  with  the 
charters  of  the  old,  may  be  within  the  letter,  but  not  within  the 
intention  of  the  Legislature.  It  is  generally  safer  to  adopt  that 
construction,  which  is  warranted  by  the  words  used,  than  to  con- 
jecture what  the  Legislature  meant.  (1  T.  R.  52.)  A  plain  in- 
terpretation of  the  language  employed  leaves  no  doubt  that  the 
intention  was,  as  it  is  expressed,  to  grant  to  the  new  banks  the 
corporate  powers  contained  in  the  old  charters,  which  were  re- 
newed, subject  to  the  restrictions  and  liabilities  imposed  by  this 
Act.  The  Relators  contend  that  the  charter  of  the  "  Planters 
and  Mechanics'  Bank"  was  the  standard,  which  the  clause  of 
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reference  intended  to  adopt  for  the  eight  new  banks.  It  might 
be  enough  to  say,  in  reply  to  this  view,  that  it  is  not  supported 
by  the  plain  reading  of  the  statute,  and,  if  such  were  the  inten- 
tion, we  can  say  of  the  Legislature,  quod  voluit  non  dixit.  (6 
East,  518.) 

Some  provisions,  in  the  several  charters  of  the  three  old  banks, 
may  differ,  and  rights  may  be  granted  to  one  and  withheld  from 
the  others ;  but  the  grant  of  all  corporate  powers,  necessary  to 
conduct  a  banking  institution,  will  be  found  substantially  alike 
in  all.  Where  differences  exist,  they  generally  relate  to  such 
powers  as  merely  regulate  the  machinery  of  Banks,  or  are  found 
in  by-laws,  which  must  necessarily  differ ;  but  a  decision  of  the 
questions,  made  in  the  argument,  does  not  involve  a  considera- 
tion of  such  contradictory  provisions  as  may  be  found  in  the 
three  charters  which  were  renewed. 

With  these  introductory  views  of  the  corporate  privileges, 
rights  and  liabilities  of  the  l<  People's  Bank  of  South-Carolina," 
I  proceed  to  consider,  first,  the  questions  made  by  the  Relators, 
in  their  appeal  from  the  judgment,  discharging  the  rule  to  show 
cause  why  a  mandamus  should  not  issue,  directing  the  Com- 
missioners to  re-apportion  the  stock  of  said  Bank  agreeably  to 
the  charter. 

The  object  of  the  application  for  a  writ  of  mandamus  was  to 
apportion  the  stock  subscribed  among  the  bona  fide  subscribers. 

The  ninth  section  of  the  Act  authorizes  the  Comptroller  Gen- 
eral to  appoint  Commissioners  to  open  subscriptions  to  the  capital 
stock  of  the  eight  new  banks,  and  adds,  that  "it  shall  not  be 
lawful  for  any  person  to  subscribe  for  shares  in  the  name  of  other 
persons."  It  is  alleged  by  the  Relators  that  persons  were  per- 
mitted to  subscribe  to  the  capital  stock  of  the  "  People's  Bank 
of  South-Carolina,"  in  the  names  of  other  persons,  but  for  the 
benefit  of  the  person  making  the  subscription,  and  that  the 
same  is  in  violation  of  the  Act  incorporating  said  Bank.  The 
performance  of  the  duty,  required  of  the  Commissioners,  by  the 
rule,  served  upon  them,  is  virtually  to  expunge  such  subscrip- 
tions, and  apportion  the  stock  among  the  remaining  subscribers; 
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wbich  suggests  the  previous  inquiry,  Were  those  subscriptions 
illegal? 

The  language  of  Judge  O'Neall  furnishes  a  satisfactory 
construction  of  the  clause  of  the  Act  relating  to  this  inquiry. 
"  A  literal  reading  of  those  words  will  exclude  any  subscriptions 
in  the  name  of  another  person,  whether  by  a  bona  fide  power  of 
attorney  or  not.  This  was  clearly  not  intended.  He  who  bona 
fide  subscribed,  under  a  power  of  attorney,  for  another  person, 
was  not  acting  in  violation  of  the  law."  The  restriction  applies 
to  those  who  subscribed  in  the  names  of  other  persons  ostensibly, 
but  really  for  their  own  benefit.  To  the  grant  of  valuable 
banking  privileges,  the  General  Assembly  has  imposed  condi- 
tions and  limitations ;  and  those  who' claim  the  benefits  of  the 
one,  should  not  be  relieved  from  the  restraints  of  the  other.  If 
such  be  the  plain  meaning  of  the  Act,  its  directions  should  have 
been  pursued.  Under  the  authority  given  to  the  Commission- 
ers, "  to  open  subscriptions,"  their  duty  was  not  limited  simply 
to  act  as  silent  witnesses  to  the  registry  of  names,  but  should 
have  been  extended  to  a  control  over  the  legality  of  the  sub- 
scriptions. Like  managers  of  elections,  they  should  have  re- 
quired those  who  claim  the  exercise  of  a  privilege,  to  comply 
with  the  conditions  which  are  imposed  by  law.  If  any  doubt 
could  have  been  entertained  respecting  their  duty  in  receiving 
subscriptions,  that  doubt  was  removed  by  a  satisfactory  con- 
struction of  the  Act,  in  an  opinion  obtained  at  the  request  of  the 
Commissioners ;  and  which,  for  a  time,  regulated  the  discharge 
of  their  duty  in  this  respect.  An  abandonment,  on  their  part, 
of  the  course  which  had  been  prescribed,  invited  capitalists  to 
the  violation  of  a  provision,  which  they  alone  could  have  pre- 
vented. If  the  Commissioners  entertained  reasonable  doubts, 
respecting  the  legality  of  any  subscriptions,  their  duty  was  to 
require  further  evidence  than  the  mere  production  of  a  power  of 
attorney,  to  remove  any  suspicions  which  attendant  circumstan- 
ces were  calculated  to  produce.  How  could  the  requisitions  of 
the  law  be  enforced  without  the  performance  of  such  a  duty  by 
those  who  were  charged  with  the  receiving  of  subscriptions? 
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The  Act  provides  "  that  in  case  of  over-subscription  to  the 
stock  of  any  of  the  aforesaid  banks,  the  said  subscription  shall  be 
reduced  pro  rata,  but  no  subscription  of  five  shares,  or  under, 
shall  be  reduced."  An  opportunity  to  compete  with  large  capi- 
talists was  secured  to  subscribers  of  limited  means.  It  con- 
cerned the  public,  that  a  policy,  indicated  by  the  General  As- 
sembly, should  have  been  carried  out ;  and,  unless  the  Commis- 
sioners, at  the  time  of  subscription,  enforced  the  law,  persons 
would  become  members  of  a  corporation,  enjoying  important 
banking  privileges,  contrary  to  the  plain  provisions  of  the  Act, 
by  which  the  charter  was  granted.  This  Court  is  of  opinion 
that  the  Commissioners  possessed,  and  should  have  exercised 
the  power  to  prevent  subscriptions,  made  contrary  to  the  express 
directions  of  the  Act.  That  subscriptions  were  made,  in  the 
names  of  persons,  "  who  had  no  interest  in  the  stock,  and  claimed 
no  control  over  it,"  is  proved  by  the  deposition  of  G.  W.  King, 
who  has  thereby  become  a  stockholder  in  the  "People's  Bank" 
for  425  shares,  in  express  violation  of  a  provision  of  the  charter; 
and,  if  he  was  not  restrained  from  proving  a  breach  of  law  by 
his  voluntary  affidavit,  his  readiness  to  satisfy  the  doubts  of  the 
Commissioners  will  be  presumed.  His,  however,  is  not  the  only 
case  shown,  and  it  is  not  surprising  that,  then  the  door  was 
thrown  open,  many  who  were  influenced  by  the  hope  of  large 
gains,  entered  and  evaded  an  important  provision  of  the  charter. 

In  rendering  a  ready  obedience  to  the  law,  and  in  a  willing 
observance  of  its  sanctions,  public  and  private  rights  can  alone  be 
protected  and  secured.  It  is  therefore,  a  subject  of  regret,  that  the 
Commissioners,  who  seemed  to  have  been  laudably  anxious  to 
know  their  duty,  had  not  pursued  the  course  which  they  first 
adopted. 

It  is  manifest  that,  when  the  subscribers  met  and  became  a 
body  corporate,  some  of  the  members  represented  stock,  which 
had  been  illegally  subscribed,  and  enjoyed  the  rights  and  privi- 
leges which  that  stock  conferred ;  and  the  important  question, 
suggested  by  this  admission,  is  whether  a  writ  of  mandamus 
against  the  Commissioners,  requiring  them  to  re-apportion  the 
stock,  shall  be  ordered  ? 
21 
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The  judgment  of  the  Court  on  this  question  will  not  require 
that  full  examination  of  the  law  of  mandamus,  which  was  so 
elaborately  made  by  the  counsel,  in  their  argument  of  the  cause. 

Before  an  application  for  a  mandamus  a  demand  must  be 
made  of  those  from  whom  the  performance  of  any  particular 
actor  duty  is  required,  otherwise  a  party  would  be  deprived  of 
"  the  option  of  either  doing  or  refusing  to  do  that  which  is  re- 
quired of  him."  (Tapping  on  Man.  283.)  The  notice  served 
on  the  respondents,  25th  April,  1853,  and  signed  by  R.  Dulin, 
is  the  evidence  offered  to  prove  the  demand.  The  objection  of 
R.  Dulin  to  the  legality  of  subscriptions ;  his  direction  not  to 
pay  over  the  money  received  from  subscribers,  and  the  expres- 
sion of  an  intention  to  adopt  legal  proceedings,  would  hardly 
authorize  the  conclusion,  that  his  purpose  was  to  demand  of  the 
Commissioners  that  they  should  "  apportion  the  subscriptions 
and  stock  among  the  bona  fide  subscribers,"  which  is  the  lan- 
guage of  the  rule.  So  much  of  the  notice  as  required  the  Com- 
missioners not  to  pay  over  the  money,  was  complied  with,  and 
showed  a  readiness,  on  their  part,  which  rebuts  the  presumption 
of  a  refusal,  if  a  distinct  demand  had  been  made  for  the  per- 
mance  of  any  other  act.  An  objection,  however,  for  want  of  a 
demand,  comes  too  late,  after  the  merits  of  the  case  have  been 
discussed.    (Tapping  on  Man.  287.) 

Admitting  that  the  relators  have  complied  with  the  legal  requi- 
sitions, which  are  necessary  for  the  obtaining  the  writ,  the  next 
inquiry  is,  are  the  respondents  the  persons  from  whom  may  be 
required  the  duty  of  re-apportioning  the  stock  of  the  "  People's 
Bank,"  agreeably  to  the  charter  ? 

The  ninth  section  provides  for  the  appointment  of  commis- 
sioners to  open  subscriptions  to  the  capital  stock  of  the  banks 
respectively  named ;  to  require  five  dollars  on  each  share,  from 
subscribers,  and  to  deposit  the  same  in  such  bank  as  a  majority 
of  the  subscribers  shall  designate,  for  the  use  of  the  respective 
banks,  on  the  first  meeting  of  the  subscribers. 

When  the  subscriptions  were  closed  and  the  money  deposited, 
the  duties  of  the  Commissioners  ceased,  and  as  officers  under 
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the  appointment  of  the  Comptroller  General,  they  were  fundi 
officio.  No  authority  is  given  to  them  to  apportion  the  stock  pro 
rata  in  case  of  over-subscription,  nor  can  it  be  inferred  from  the 
direction  to  receive  five  dollars  on  each  share  from  the  subscri- 
bers, and  to  deposite  the  same.  The  direction  is  not  to  deposite 
the  amount  paid  on  40,000  shares,  the  number  among  which 
the  capital  stock  is  to  be  divided  ;  but  the  aggregate  amount 
paid  on  each  share  subscribed,  for  the  use  of  the  respective  banks 
on  the  first  meeting  of  the  subscribers. 

The  subscribers,  at  their  first  meeting,  are  declared  to  be  a 
body  corporate,  and  they  are  then  to  receive  from  the  Commis- 
sioners a  list  of  the  subscribers,  with  certificates  of  deposite  for 
the  whole  amount  of  the  subscription.  It  is  on  the  corporation 
the  duty  devolved  to  reduce  the  subscriptions/?™  rata  ;  to  divide 
the  capital  stock,  and  to  make  "all  arrangements  to  put  into 
operation  the  charter  granted."  Rules  for  the  apportionment 
were  provided  by  the  Act,  and  the  labor  required  could  have 
been  performed  readily  without  the  intervention  of  the  Commis- 
sioners, whose  offices  terminated  when  the  subscriptions  were 
closed ;  and,  consequently,  they  are  not  the  persons  charged 
with,  or  from  whom  the  relators  can  require,  the  duty  of  re-ap- 
portioning the  stock  of  the  "People's  Bank." 

But  conceding  to  the  Commissioners,  the  power  of  making  an 
apportionment  of  the  stock  before  the  subscribers  became  a  body 
corporate,  it  does  not  follow  that  they  are  still  clothed  with  such 
power.  The  purposes  of  their  appointment  closed  with  their 
books  of  subscription  and  deposite  of  the  money,  and  their  offi. 
cial  characters  did  not  survive  the  existence  of  the  corporation. 
The  practical  difficulties,  enumerated  by  Judge  Frost,  and 
which  are  inseparable  from  the  exercise  of  such  a  power  by  the 
Commissioners,  if  they  possessed  it,  would  render  a  writ  of 
mandamus  nugatory  if  granted.  The  mandatory  clause  of  the 
writ  is  framed  in  the  alternative,  to  meet  such  a  contingency; 
and  if  the  return  made  to  a  mandamus  si  poteris,  disclose  facts 
and  circumstances,  showing  the  impossibility  of  performing  what 
the  writ  commands,  such  special  return  will  be  good  and  will 
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supersede  the  issuing  of  a  peremptory  writ.  A  majority  of 
this  Court  is  of  the  opinion  that  the  respondents  have  no  power 
to  re-apportion  the  stock  of  the  "  People's  Bank,"  and  that  the 
appeal  of  the  relators  from  the  judgment,  discharging  the  rule, 
be  dismissed. 

At  the  same  time,  and  on  the  application  of  the  same  relators, 
a  rule  was  served  on  E.  P.  Starr,  and  others,  to  show  cause 
why  an  information  in  the  nature  of  a  writ  of  quo  warranto  should 
not  issue  against  them  for  exercising  the  offices  respectively  of 
President  and  Directors  of  the  "  People's  Bank."  From  the 
judgment  of  the  Circuit  Court,  discharging  the  rule,  the  relators 
have  appealed  to  this  Court. 

A  mandamus  and  a  quo  warranto  information  are  sometimes 
concurrent  remedies,  and  it  was  fit  that  the  relators  should,  if 
practicable,  use  the  former  writ,  as  an  auxiliary  process,  to  purge 
the  subscription  list,  and  thereby  ascertain  the  legal  voters;  and 
it  Joes  not  necessarily  follow  that  a  decision,  discharging  the 
rule  in  the  mandamus,  will  conclude  the  application  for  a  quo 
warranto.  When  an  office  is  full  de  facto,  the  former,  and  not 
the  latter,  would  be  the  proper  remedy.  (2  T.  R.  259.)  The 
assumption,  on  which  the  one  is  issued,  is  that  what  ought  to 
have  been  done,  at  a  time  past,  has  not  been  done ;  (Tapp.  on 
Man.  10,)  the  other  calls  in  question  the  defendant's  title  to  the 
office,  which  he  claims  to  exercise. 

The  allegation  to  sustain  the  rule  for  a  quo  warranto,  against 
the  respondents,  is  that,  at  the  election  held  for  President  and 
Directors  of  the  "  People's  Bank,"  illegal  votes  were  cast,  and 
that  the  respondents  were  not  duly  elected,  or  that  the  election 
was  void. 

G.  W.  King's  deposition  alone  is  as  satisfactory  to  prove  that 
he  gave  illegal  votes,  as  it  is  conclusive  to  show  that  his  sub- 
scription was  a  palpable  violation  of  the  law.  It  was  contended 
in  the  argument,  that  there  was  no  corporation,  and  that  the 
election  is,  therefore,  void.  If  no  corporation  exist,  it  would  be 
nugatory  and  fruitless  to  proceed  any  further  in  the  quo  war- 
ranto, and  call  in  question  a  harmless  and  pretended  claim, 
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where  no  civil  right  is  in  controversy.  If  there  was  no  such 
corporation,  there  was  no  such  officer,  and  it  would  he,  as  was 
said  by  Lord  Ellenborough  in  Rex  vs.  Saunders,  (3  East,  1 19,) 
as  if  a  stranger  had  come  into  the  town,  and  claimed  to  be  Presi- 
dent or  Director. 

By  the  terms  of  the  charter,  the  subscribers  became  a  corpo- 
ration at  their  first  meeting,  and  in  that  character  they  must  be 
regarded.  A  quo  warranto  may  issue,  however,  although  the 
election  be  neither  void  nor  irregular,  as  where  the  person  elected 
did  not  obtain  a  majority  of  the  legal  votes.  If,  deducting  the 
illegal  votes  given  to  the  respondents,  they  had  not  a  majority ; 
or,  if  deducting  the  illegal  votes,  the  other  opposing  candidates 
for  President  and  Directors  were  elected,  it  would  follow  that 
they  were  not  duly  elected,  and  that  their  title  is  defective.  (2 
Nev.  &  Man.  487.)  These  facts,  so  necessary  to  maintain  the 
position  assumed  by  the  relators,  have  not  been  established. 

There  are  other  objections  urged  against  the  application, 
which  are  entitled  to  great  consideration,  where  the  judgment 
of  the  Court  rests  on  the  exercise  of  a  sound  discretion. 

A  corporator's  interest  makes  him  a  good  relator;  yet  by  his 
acts  he  may  forfeit  the  right,  although  the  defendant's  title  be 
defective.  In  the  case  of  the  King  vs.  Afortlock,  (3  T.  R.  300,) 
and  the  King  vs.  Stacey,  (I  T.  R.  1,)  the  rules  were  discharged. 
In  the  first  place,  the  relator  was  party  to  an  agreement  not  to 
enforce  a  by-law,  the  non-observance  of  which  was  the  ground 
of  his  application ;  and  in  the  other,  objection  was  urged  against 
an  election  at  the  instance  of  one  who  was  present  at,  or  con- 
cerned in,  the  election.  Corporators,  who  attend  and  vote  for 
the  election  of  officers,  are  not  competent  relators  to  question 
the  titles  of  those  elected,  if  they  knew  of  the  objection  on  which 
they  rely,  {Rex  vs.  Slythe,  6  B.  &  C,  240.)  "  It  has  generally 
been  considered,"  says  C.  J.  Abbott,  "a  rule  of  corporation  law, 
that  a  person  is  not  to  be  permitted  to  impeach  a  title,  conferred 
by  an  election  in  which  he  was  concerned,  or  the  titles  of  those 
mediately  or  immediately  derived  from  that  election." 

Numerous  acts  of  acquiescence,  on  the  part  of  thejrelators, 
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are  in  evidence,  which  directly  affect  their  competency.  They 
attended  a  meeting,  which  the  Act  declared  to  be  a  body  corpo- 
rate, participated  in  its  deliberations,  and  acquiesced  in  its 
decisions,  by  accepting  the  excess  of  their  subscriptions  and 
canvassing  and  voting  in  the  election  of  officers.  These  acts 
of  assent  and  co-operation,  with  a  full  knowledge  of  all  the  ob- 
jections to  the  validity  of  the  subscriptions  and  legality  of  the 
votes,  which  they  now  allege,  render  them  incompetent  relators. 
In  the  argument,  a  participation  which  disqualifies,  was  limited 
to  violations  of  the  express  provisions  of  the  charter.  The  prin- 
ciple does  not  rest  alone  on  a  complicity  in  guilty  acts ;  but  also 
on  a  concurrence  with,  and  an  agency  in,  those  proceedings  and 
arrangements,  which  are  necessary  to  put  into  operation  the 
charter  granted.  It  cannot  be  pretended  that  illegal  subscrip- 
tions were  not  received  by  the  Commissioners,  or  that  illegal 
votes  were  not  cast  at  the  election ;  but  it  has  been  long  held 
that  an  information  should  not  go,  of  course;  and  the  particular 
circumstances  of  these  cases  do  not  warrant  the  Court,  in  the 
exercise  of  a  sound  discretion,  to  grant  the  remedies  which  the 
relators  seek. 

The  judgment  of  the  Circuit  Court,  discharging  the  rules,  is, 
therefore  affirmed,  and  the  motions  are  dismissed. 

Motions  dismissed. 

Wardlaw,  Withers,  Whitner,  and  Mtjnro,  JJ.,  con- 
curred. 

Motions  dismissed. 
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The  State  vs.  Thomas  Motley. 
Same  vs.  William  Blackledge. 

Indictment  for  the  murder  of  a  slave  named  Joe,  the  property  of  a  person  unknown : — 
Held,  that  proof, 

1.  That  the  person  killed  was  a  negro,  was  prima  facie  evidence  that  he  was  a  Blare ; 

2.  That  he  called  himself  Joe,  and  was  so  called  by  the  prisoner,  was  sufficient  evidence 
of  his  name ;  and 

3.  That  he  was  a  stranger  to  the  witnesses  who  saw  him  alive,  and  his  owner  unknown 
to  them,  although  he  said  he  belonged  to  M. — and  that  his  remains  when  found  were 
in  suoh  a  state  that  they  could  not  be  identified,  was  sufficient  evidence  to  sustain  the 
allegation  that  he  was  the  property  of  a  person  unknown. 

So  much  of  a  confession  as  led  to  the  discovery  of  a  material  fact  may  be  given  in  evi- 
dence, although  the  party  was  induced  to  make  the  confession  by  persuasion  and 
hope  of  immunity.  t 

An  objection,  that  one  of  the  grand  jurors,  who  found  the  bill,  was  not  qualified  to  act 
as  a  juror,  comes  too  late  after  arraignment,  trial,  and  verdict. 

On  the  separate  trial  of  B.,  upon  an  indictment  against  M.,  Bn  and  R.,  for  murder,  the 
jury  found  "  the  prisoner  guilty"  :  the  Circuit  Judge  immediately  directed  the  ver- 
dict to  be  amended  by  the  foreman  by  inserting  the  name  of  the  prisoner  on  trial, 
and  as  amended  to  be  published  in  the  presence  of  the  jury  before  they  had  left  their 
box  :—3dd)  on  appeal,  that  suoh  procedure  was  proper. 

Before  O'Neall,  J.,  at  Colleton,  Fall  Term,  1863. 

This  was  an  indictment  against  Thomas  Motley,  William 
Blackledge  and  Derril  Rowell,  for  the  murder  of  a  slave  named 
Joe,  the  property  of  a  person  unknown. 

The  prisoners  severed  in  their  defence.  Motley  was  tried 
first,  and  Blackledge  next.  Howell's  trial  was  continued  to  the 
next  term,  for  want  of  time. 

On  the  trial  of  Blackledge,  it  was  shown,  that  a  negro  man 
calling  himself  Joe,  and  who  said  he  belonged  to  Manigault, 
was  taken  up  as  a  runaway  by  one  Graut,  on  July  4,  1853  ; 
that  during  that  night,  Rowell,  in  company  with  Blackledge, 
called  upon  Grant,  who  transferred  the  possession  of  the  negro 
to  Rowell,  he  undertaking  to  take  charge  of  him  until  Grant 
could  take  him  to  jail  at  Walterbo rough.  This  proof  was  not 
made  on  the  trial  of  Motley.  The  next  day,  July  5,  according 
to  the  testimony  on  both  trials,  the  negro,  unknown  to  any  of 
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the  witnesses,  was  seen  in  the  possession  of  the  three  prisoners. 
They  had  a  number  of  dogs  with  them.  They  called  the  ne- 
gro Joe,  and  he  answered  to  that  name.  They  said  they  had 
whipped  him  because  he  would  not  tell  his  master's  name;  but 
he  repeatedly  said  that  he  belonged  to  Manigault.  Three  wit- 
nesses testified  to  the  cruel  and  barbarous  treatment  to  which 
the  negro  was  that  day  in  their  presence  subjected  by  Motley 
and  Blackledge — two  of  the  witnesses  thought  that  the  treat- 
ment was  sufficient  itself  to  kill  him  ;  the  third,  that  if  sent  to 
jail  he  must  have  died.  A  physician,  who  heard  the  evidence, 
testified  that  the  negro  would  have  died  from  the  abuse  he  re- 
ceived, as  detailed  by  the  witnesses. 

The  witnesses  described  Joe  "  to  be  a  black  negro,  hair  very 
kinky,  about  five  feet  six  inches  high,  and  twenty-two  years  of 
age."  When  they  left  he  was  alive  and  in  the  possession  of  the 
prisoners.  Circumstances,  given  in  evidence  on  the  trial,  led 
to  the  belief,  that  after  the  witnesses  left,  the  negro  escaped,  or 
was  permitted  to  fly  by  the  prisoners,  was  pursued  by  them  with 
their  dogs; overtaken  and  killed  not  far  from  the  place  where 
last  seen  by  the  witnesses.  On  the  17th  or  ]  8th  of  July,  Motley 
and  Blackledge  were  arrested.  Blackledge,  by  persuasion  and 
hope  of  immunity,  was  induced  to  make  a  confession.  On  the 
trial  of  Motley,  the -witness  was  allowed  to  state  only  so  much 
of  the  confession  as  led  to  the  discovery  of  the  bones  and  hair 
of  a  negro  concealed  behind  a  log  in  a  swamp,  not  far  from  the 
place  where  Joe  was  supposed  to  have  been  killed.  These  re- 
mains were  not  identified.  The  bones  were  those  of  a  man 
whose  size  corresponded  with  that  of  Joe,  as  described  by  the 
witnesses.  On  the  trial  of  Blackledge,  his  confession  was 
brought  out  by  himself  without  objection  on  the  part  of  the  State. 
It  was  to  the  effect,  that  after  the  witnesses  left,  the  negro  es- 
caped, was  pursued  with  the  dogs  by  Motley  on  foot  and  Black- 
ledge on  horseback,  was  overtaken  and  killed  by  Motley,  and 
his  body  concealed  behind  the  log  where  his  bones  were  after- 
wards found. 
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In  Motley's  case  bis  Honor,  after  stating  the  evidence,  con- 
cludes bis  report  as  follows : 

"  The  law  of  the  case  was  fully  explained  to  the  jury ;  the 
fact  that  the  person  killed  was  a  negro  was  prima  facie  enough 
to  show  that  he  was  a  slave.  The  fact  whose  bones  those  found 
were,  was  left  to  the  jury.  They  were  told  if  they  believed  on 
the  proof,  that  they  were  Joe's,  then  the  corpus  delicti,  the  dead 
body,  would  be  established,  otherwise  not.  I  thought,  and  so 
said  to  the  jury,  that  the  prisoner  was,  on  the  facts,  guilty  of 
murder,  or  of  no  offence ;  for  there  was  no  provocation ;  the 
negro  was  humble,  as  one  of  the  witnesses  said,  as  a  dog.  He 
was  a  runaway,  but  he  was  in  the  prisoner's  possession,  and 
there  seemed  to  me  no  excuse  for  violence.  The  jury  were 
however  told,  that  they  could,  if  they  chose,  convict  of  killing 
on  sudden  heat  and  passion.  I  suffered  no  part  of  Blackledge's 
confessions  to  go  to  the  jury,  save  that  the  witness,  Pinckney, 
by  his  direction,  found  the  bones. 

"  The  jury  convicted  the  prisoner  of  murder." 

Motley  appealed,  and  now  moved  for  a  new  trial,  on  the 
grounds : 

1.  Because  it  was  not  in  evidence,  that  the  negro  Joe  was  a 
slave. 

2.  Because  the  bones  found  were  not  identified  as  the  bones 
of  Joe. 

3.  Because  the  evidence  against  the  prisoner,  Thomas  Mot- 
ley, reduced  the  charge  from  murder  to  manslaughter,  or  to 
killing  in  sudden  heat  and  passion,  inasmuch  as  the  negro  was 
pursued  as  a  runaway,  which  pursuit  was  lawful. 

4.  Because  his  Honor  permitted  part  of  the  confessions  of 
Blackledge  to  go  to  the  jury. 

5.  Because  the  verdict  is  in  other  respects  contrary  to  law 
and  the  evidence  in  this  case. 

In  Blackledge's  case,  his  Honor  concludes  his  report  as  fol- 
lows: 
"The  jury  were  instructed  to  inquire  whether  the  prisoner 
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was  an  actor  in  the  death  of  the  slave  ?  Did  the  negro  die 
from  the  treatment  he  received  from  the  prisoner  and  Motley, 
or  concurred  in  by  them  ?  If  so,  I  thought,  there  was  nothing 
in  the  case  to  reduce  the  killing  to  sudden  heat  and  passion. 
The  negro  was  humble  and  yielding  in  all  things ;  he  was  a 
runaway,  but  he  was  in  possession  of  the  prisoners,  and  so  far 
as  I  could  see,  they  acted  without  excuse  ;  still  the  jury  were 
told,  if  they  chose,  they  might  find  the  prisoner  guilty  of  killing 
on  sudden  heat  and  passion.  The  law  of  murder  was  fully 
and  carefully  explained.  The  difference  between  a  principal 
in  the  first  and  second  degree,  was  fully  explained.  Fley  and 
Rochelle's  case  was  taken  as  an  instance  ;  I  carefully  applied 
the  doctrines  to  this  case.  The  prisoner  was  not  indicted  as  an 
accessory  after  the  lact — he  was  simply  indicted  for  murder.  I 
did  not  think  it  was  necessary  to  consider  a  case  which  did  not 
arise,  neither  on  the  pleading,  nor  on  the  proof.  After  I  finished 
my  charge,  which  had  covered  the  whole  case,  Mr.  Tracey  asked 
me  to  charge  on  some  propositions  which  he  stated  ;  I  thought 
them  covered  by  what  I  had  already  said  to  the  jury,  and  so 
stated  to  him.  As  to  the  first  ground  in  arrest  of  judgment,  I 
know  nothing ;  it  was  first  brought  to  my  attention  in  the 
grounds  of  appeal,  which  I  received  about  two  weeks  after  the 
adjournment  of  the  Court  at  Walterborough. 

"  The  jury  returned  a  verdict,  t  We  find  the  prisoner  guilty ;' 
as  soon  as  read,  it  was  directed  to  be  amended,  by  being  writ- 
ten, '  We  find  the  prisoner,  William  Blackledge,  guilty.'  This 
was  signed  by  the  foreman,  and  published  in  the  presence  of 
all  the  jury  before  they  had  left  the  box. 

"The  case  of  the  State  vs.  Y<mcyy  (3  Brev.  142,)  certainly 
disposes  of  such  an  objection. 

"  The  person  killed  was  a  negro,  and  that  establishes  his 
status  as  a  slave  until  the  contrary  appears.  He  was  called, 
and  answered  by  the  name  of  Joe.  His  owner  was  unknown ; 
for,  although  he  constantly  said  he  belonged  to  Manigault,  yet 
the  witnesses  all  said  they  did  not  know  to  whom  he  belonged. 
No  one  had  claimed  him." 
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The  prisoner,  Blackledge,  also  appealed,  and  now  moved  in 
arrest  of  judgment : 

1.  Because  one  of  the  grand  jurors,  A.  H.  Jenkins,  who  found 
the  true  bill  on  the  indictment,  was  not  by  law  qualified  to  act 
as  a  grand  juror,  he  not  being,  at  the  time  of  the  indictment 
found,  nor  ever  having  been,  a  freeholder  in  this  State,  nor  oth- 
erwise qualified,  as  is  required  by  Act  of  1799,  to  be  a  grand 
juror. 

2.  Because  the  verdict  of  the  jury,  as  assented  to  and  pub- 
lished, was,  "  We  find  the  prisoner  guilty,"  and  the  words  "Wil- 
liam Blackledge'9  were  afterwards  interlined  after  the  word 
"  prisoner,"  and  against  objection  made,  but  the  jury  was  not 
asked,  after  the  alteration,  if  they  agreed  to  the  verdict  as  it 
stood  altered.  And  it  is  respectfully  submitted,  that  this  alter- 
ation, if  authorized  by  law,  was  so  informally  executed,  that 
the  verdict,  as  it  now  stands,  is  bad  ;  and  that,  on  the  verdict 
rendered,  no  judgment  can  be  passed,  for  uncertainty. 

3.  Because  the  indictment  is,  under  the  Act,  for  the  murder 
of  a  slave,  and  there  was  no  tittle  of  evidence  that  the  negro 
charged  as  murdered,  was  a  slave. 

4.  Because  if  the  Act  of  1740  is  relied  on  for  the  presumptive 
proof  that  a  negro  is  a  slave,  this  is  not  a  case  for  the  operation 
of  the  presumption  of  the  Act. 

5.  Because  the  indictment  is  defective,  if  the  presumption  of 
the  Act  is  relied  on,  inasmuch  as  it  is  not  in  a  form  to  render  the 
presumption  of  the  Act  available. 

6.  Because  the  name  of  the  negro  was  not  sufficiently  proved. 

7.  Because  of  uncertainty  in  the  proof  that  the  name  of  the 
owner  of  the  negro,  if  he  had  an  owner,  was  unknown  ;  and 
if  unknown,  that  reasonable  diligence  was  used  to  obtain  his 
name. 

And  failing  in  that  motion,  then,  he  moved  for  a  new  trial, 
on  the  grounds: 

1.  Because  his  Honor  refused  a  motion  for  a  continuance 
made  on  the  ground,  that  a  material  witness  for  the  defence 
was  absent,  and  on  a  showing,  respectfully  submitted  as  hav- 
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ing  been  sufficient,  that  due  diligence  had  been  used  to  procure 
her  attendance. 

2.  Because  his  Honor  told  the  jury,  in  his  charge,  (hat  there 
were  no  circumstances  in  the  case  that  could  make  the  offence 
manslaughter,  while  it  is  respectfully  submitted  that  there  were 
such  circumstances. 

3.  Because,  while  his  Honor  told  the  jury  that  one  might 
well  be  convicted  as  a  principal  who  was  not  actually  present 
at  the  time  an  offence  was  committed,  his  Honor  did  not  explain 
to  the  jury,  either  by  statement  or  illustration,  the  peculiar  com- 
bination of  circumstances  for  the  application  of  such  rule,  and 
the  case  required  such  an  explanation. 

4.  Because  his  Honor  did  not  charge,  and  refused  to  charge 
the  jury  under  what  combination  of  the  circumstances  proved, 
and  the  inference  of  the  jury  thereon,  the  prisoner  might  be 
found  "  not  guilty,"  while  it  is  respectfully  submitted  that  the 
case  called  for  such  a  charge. 

5.  Because  his  Honor  did  not  charge,  and  refused  to  charge, 
the  jury  on  the  difference  in  guilt  between  an  accessory  after  the 
fact  and  a  principal,  while  it  is  respectfully  submitted  that  the 
circumstances  proved  called  for  such  a  charge. 

6.  Because  the  charge  of  his  Honor  was  in  other  respects, 
and  the  verdict  of  the  jury,  contrary  to  the  law  and  the  evi- 
dence. 

Williams,  Brown,  Treadwell,  for  Motley,  cited,  on  his  first 
ground  of  appeal,  State  vs.  Harden,  2  Sp.  155 ;  State  vs.  Hill, 
2  Sp.  150 ;  Nelson  vs.  Whetmore,  1  Rich.  318 ;  State  vs.  Mem- 
ing,  2  Strob.  464 ;  State  vs.  Ckeaiwood,  2  Hill,  459 ;  Arch.  Cr. 
PI.  484 ;  Stale  vs.  Schroder,  Riley,  65 ;  Parris  vs.  Jenkins,  2 
Rich.  106;  2  Green.  Ev.  §  108,  111 ;  State  vs.  Scott,  1  Bail. 
270 ;  Ex  parte  Ferrett,  1  Mill,  194  ;  State  vs.  Hayes,  1  Bail. 
275 ;  on  the  second  ground,  3  Green.  Ev.  I  133,  note  2;  on  the 
third  ground,  3  Green.  Ev.  §  129 ;  2  Brev.  Dig.  129 ;  and  on 
the  fourth  ground,  I  Green.  Ev.  § 219. 

Carlos  Tracey,  for  Blackledge,  cited,  on  first  ground  in  ar- 
rest of  judgment,  7  Stat  291,  Act  1799 ;  Constitution,  Art.  1,  S 
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4 ;  and  read  affidavits  to  show  want  of  qualification  in  the 
juror.  On  the  second  ground  in  arrest  of  judgment,  he  cited, 
Bac.  Abr.,  Verdict,  O.;  on  third,  fourth  and  fifth  grounds,  he 
cited,  Bobart,  91 ;  2  Sp.  152 ;  lb.  129  ,'  1  Rich.  324 ;  Huger  vs. 
Barnwell,  5  Rich.  273 ;  4  Mass.  439 ;  6  T.  R.  286 ;  and  on 
sixth  and  seventh  grounds,  25  Eng.  C.  L.  R.  327 ;  2  Leach, 
862;  1  Gar.  &  K.  82  ;  2  East,  514 ;  1  Green.  Ev.  129 ;  State 
vs.  Harlan,  5  Rich.  470. 

Hayne,  Attorney  Genera),  contra,  on  first  ground  in  Motley's 
case,  said,  That  some  rule  on  the  subject  must  be  established 
for  such  cases  as  this,  where  no  proof  can  be  furnished  whether 
the  negro  killed  was  a  slave  or  a  free  man.  Unless  there  be  a 
presumption  one  way  or  the  other,  there  could,  in  such  a  case, 
never  be  a  conviction.  The  Act  of  1740  establishes  the  general 
rule  that  he  is  presumed  to  be  a  slave  ;  and  that  rule  has  al- 
ways prevailed  ;  on  the  fourth  ground,  he  cited  Joy  on  Conf. 
81,  §  11.  On  the  first  ground  in  arrest  of  judgment,  in  Black- 
ledge's  case,  he  cited,  1  Bail.  271 ;  State  vs.  Slack,  1  Bail.  330 ; 
Siaie  vs.  Williams,  2  Hill,  381 ;  State  vs.  Quarrel,  2  Bay, 
150;  State  vs.  OPDHscoll,  2  Bay,  153 ;  1  Tread.  234;  State 
vs.  Billis,  2  McC.  12 ;  and  on  second  ground,  State  vs.  Smart, 
4  Rich.  356. 

In  Motley's  case,  the  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  prisoner  was  indicted,  with  two  other 
persons,  William  Blackledge  and  Derrill  Rowell,  for  the  murder 
of  a  slave,  and,  having  been  convicted,  at  the  last  Fall  Term 
for  Colleton  District,  submits  a  motion  to  this  Court  for  a  new 
trial  on  grounds  which  I  will  consider  in  the  order  presented  in 
the  brief : 

First,  because  it  was  not  in  evidence  that  the  negro  Joe  was 
a  slave. 

The  indictment  charged  the  murder  of  a  slave  named  Joe, 
the  property  of  a  person  unknown.  This  being  a  proceeding 
under  the  statute,  it  was  a  material  allegation  that  the  deceased 
was  a  slave,  and  hence  proof  of  the  fact  was  also  necessary. 
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The  deceased,  when  living,  was  seen  only  by  witnesses  to 
whom  he  was  a  stranger ;  his  remains  when  found  afforded  no 
means  of  recognition  by  inspection.  The  evidence  relied  on 
was  that  "  Joe  was  a  blaek  negro,  hair  very  kinky,  about  5  feet 
6  inches  high,  and  22  years  of  age."  The  prisoners  had  him 
in  charge,  stripped  and  cruelly  treated  him.  They  had  dogs, 
accustomed  to  the  pursuit  of  fugitives,  and  had  doubtless  ap- 
prehended the  deceased  as  a  runaway.  Though  the  fact  is  not 
particularly  reported  in  this  case,  it  would  seem  to  be  a  just  in* 
ference  from  its  history.  Was  this  evidence  sufficient  to  sus- 
tain the  allegation?  Independent  of  the  strong  corroboration 
which  the  occasion  afforded,  the  arrest  and  possession,  the  con- 
duct of  the  prisoner  as  well  as  that  of  the  deceased,  this  Court 
concurs  in  the  opinion  expressed  by  the  presiding  Judge,  that  the 
fact  of  color  was  prima  facie  enough  to  show  that  the  deceased 
was  a  slave. 

In  this  State,  the  existence  of  two  distinct  races  and  condi- 
tions has  furnished  a  rule  on  this  subject.  This  has  been  in- 
corporated in  our  legislation  and  adjudged  cases,  and  has  been 
long  and  universally  acted  upon.  The  distinction  is  founded 
on  color,  and  the  presumption  of  freedom  or  slavery  goes  with 
it.  Although  the  A.  A.  1740  has  been  referred  to,  and  much 
commented  on  in  this  case,  the  rule,  I  presume,  had  its  founda- 
tion in  the  introduction  of  African  slavery,  and  dates  from  a 
period  whon  the  free  negro  was  less  common  amongst  us  than 
at  the  present  day.  The  earlier  legislation  too,  with  its  numer- 
ous regulations  in  reference  to  "  negroes  and  other  slaves,"  ac- 
cording to  the  parlance  then,  will  be  found  instructive.  The 
preamble  and  the  Act  of  1740,  (7  Stat.  397,)  are  alike  unequiv- 
ocal. The  former  recites  that,  "  whereas  slavery  has  been  in- 
troduced and  allowed,  and  the  people  commonly  called  negroes, 
&c,  have  been  deemed  absolute  slaves ;"  and  the  enactment 
declares  that  all  negroes,  &c,  then  or  after  in  this  Province, 
shall  be,  and  remain '  forever  hereafter,  absolute  slaves,  with 
certain  exceptions  therein  enumerated,  with  the  very  significant 
proviso,  that  if  any  negro,  &c,  shall  dispute  the  fact  of  slavery, 
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the  prima  facie  presumption  shall  be,  that  such  person  is  a 
slave,  and  the  onus  of  proof  will  lie  upon  him,  except  again  and 
alone  in  favor  of  the  Indian  in  amity,  when  the  burthen  shall 
lie  with  the  defendant.  From  that  day  to  this,  I  think,  it  may 
be  asserted  this  is  the  presumption  which  arises  upon  the  color. 
Though  I  am  not  aware  that  the  question  has  been  distinctly 
raised  in  our  Courts  in  the  present  form,  it  has  been  again  and 
again  collaterally  held  and  announced  in  a  series  of  cases. 

In  2  Speer,  155,  {State  vs.  Harden,  note,)  it  is  said  that  "  by 
law  every  negro  is  presumed  to  be  a  slave.  The  onus  of  prov- 
ing his  freedom  when  questioned  is  cast  on  him." 

In  1  Rich.  318,  (Nelson  vs.  Wetmore,)  the  Judge  said  if  the 
occurrences  had  transpired  where  slavery  did  not  exist,  other 
presumptions  might  have  arisen — but,  having  occurred  in 
North-Carolina,  "  there,  as  here,  the  African  blood  is  prima 
facie  evidence  of  slavery  J1  In  2  Speer,  129,  (State  vs.  Brown,) 
the  Judge,  delivering  the  opinion  of  the  Court,  said,  "  The 
legal  condition  of  all  persons  of  Hetty's  color  is  slavery;  and 
it  cannot  be  necessary  to  allege  a  knowledge  of  what  the  law 
presumes? 

In  the  case  of  Huger  vs.  Barnwell,  (5  Rich.  273,)  a  like  in- 
terpretation of  the  A.  A.  1740  was  treated  as  a  matter  not  to  be 
questioned. 

The  restraints,  as  of  right  imposed  on  the  liberty  and  actions 
of  this  class,  by  the  white  population  of  the  country,  resting 
alone  on  the  presumption  of  color,  as  a  matter  of  caution,  safety 
and  policy,  are  of  daily  occurrence  ;  and,  when  acts  are  done 
in  good  faith,  founded  on  such  presumption,  it  will  alwayB  avail 
as  a  legal  excuse.  In  this  particular  case,  the  prisoner  has 
nothing  to  complain  against  the  operation  of  the  rule.  He  has 
been  placed  in  no  greater  jeopardy,  to  say  the  least,  that  the  de- 
ceased should  be  regarded  as  a  slave  rather  than  a  freeman, 
and,  if  the  remaining  facts  found  by  the  jury  be  true,  the  sequel 
discloses  the  agency  whereby  presumptions,  as  to  this  particu- 
lar ground  of  inquiry,  could  alone  be  had. 

The  second  ground  invites  to  a  review  of  the  proof  of  the 
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carpus  delicti.  Although  the  jury  have  found  the  fact  against 
the  prisoner,  the  extreme  caution,  recommended  by  humane  and 
eminent  jurists  in  such  a  case,  entitle  him  to  this  review.  Here 
no  eye-witness  has  testified  to  the  killing,  and  the  mutilated  re- 
mains, when  discovered,  afforded  no  means  of  recognition  by 
those  who  had  seen  the  deceased  when  living.  No  precise  rule 
can  be  laid  down,  perhaps,  further  than  that  the  circumstances 
should  produce  an  assurance  of  moral  certainty.  These  I  do 
not  propose  to  re-state.  They  are  fully  stated  in  the  brief.  The 
painful  narrative  of  this  bloody  tragedy  may  well  satisfy  the 
mind  of  any  dispassionate  reviewer,  that  on  this  point  there  is 
no  roam  for  a  reasonable  doubt.  The  death  and  identity  of 
the  body  are  too  well  established,  by  a  train  of  circumstances, 
to  justify  a  disturbance  of  the  verdict  on  this  ground. 

The  third  ground,  that  the  evidence  reduced  the  charge,  from 
murder  to  killing  in  sudden  heat  and  passion,  requires  but  a 
passing  remark.  However  lawful  the  pursuit  and  apprehension 
of  a  fugitive  slave,  the  conduct  of  this  prisoner,  and  of  his  as- 
sociate in  guilt,  affords  an  exhibition  of  a  wicked  purpose  and 
gross  recklessness  of  human  life,  rarely  met  with.  The  brief 
id  examined  in  vain  for  any  evidence  of  provocation  on  the 
part  of  their  unfortunate  and  unoffending  victim,  or  for  the 
usual  indications  of  a  mere  purpose  to  reclaim  and  restore  a 
runaway  to  his  rightful  owner.  The  extraordinary  and  dan- 
gerous agencies  used  in  the  original  capture,  the  cruel  and  pro- 
tracted abuse  of  the  slave  when  in  their  power  and  possession, 
preclude  all  such  extenuation,  sought  to  be  inferred,  in  the  ab- 
sence of  proof,  because  of  an  alleged  attempt  to  escape.  How- 
ever such  disclosures  may  awaken  the  bitter  invective  and  cal- 
umny of  ignorant  and  deluded  opposers  of  our  institutions,  such 
means,  for  such  an  end,  will  never  find  vindication  nor  excuse 
amongst  ourselves. 

The  fourth  ground  complains  that  part  of  the  confessions  of 
Black  ledge,  (the  other  party  implicated,)  was  permitted  to  go 
the  jury.  His  confessions  were  made  by  persuasion,  and  the 
hope  of  immunity,  but  the  narration  was  stopped  on  objection. 
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The  witness  was  permitted  to  state  the  fact,  that  he  found  the 
bones  of  a  negro  man,  as  he  believed,  in  the  swamp,  behind  a 
log,  <fcc. ;  with  the  additional  fact,  that  they  were  found  by 
Blackledge's  direction.  The  fact  of  discovery  was  clearly  com- 
petent, no  matter  by  what  agency.  The  law  is  clear  that,  al- 
though such  confessions  are  to  be  excluded  as  a  whole,  yet, 
when,  in  consequence  of  information  obtained  from  the  prison- 
er, any  material  fact  is  discovered,  it  is  competent  to  show  that 
such  discovery  was  made  conformably  with  the  information 
given.    (1  Green.  Ev.  §  231.) 

The  reason  of  the  rule  is  obvious — confessions,  induced  by 
hope,  or  extorted  by  fear,  are  delusory ;  they  may  be  and  often 
are  false — but,  when  the  fact  discovered  shows  so  much  of  the 
statement  true,  the  reason  for  the  exclusion  ceases.  In  this  case, 
a  guilty  participation,  in  acts  of  violence  to  the  slave,  was  shown 
against  each.  The  prisoner  and  Blackledge  were  of  the  same 
party,  and  engaged  in  the  same  unlawful  enterprise.  On  the 
trial  of  the  prisoners,  it  was  competent  to  show  the  acts  of 
Blackledge,  otherwise  a  severance  would  lead  almost  invariably 
to  an  evasion  of  justice. 

If  Blackledge  had  shown  these  remains,  or,  had  been  traced 
to  the  spot  when  engaged  in  an  effort  to  conceal  them,  by  one 
on  the  watch,  or,  if  a  dog,  even  of  one  of  them,  had  retraced 
the  spot  and  disinterred  the  remains,  either  fact  would  have  been 
competent  in  this  investigation — any  act  of  Blackledge's,  show- 
ing his  knowledge  of  the  locality  of  these  remains,  was  com- 
petent This  did  not  necessarily  implicate  the  prisoner ;  but, 
the  fact  that  one,  charged  as  an  accomplice,  gave  information, 
which  led  to  the  discovery,  was  one  in  a  chain  of  circumstances 
entitled  to  be  heard  and  competent. 

I  have  thus  disposed  of  the  grounds  taken  for  a  new  trial. 

This  Court  has  felt  that  the  gravest  consideration  is  due, 
whenever  the  life  of  a  human  being  is  involved. 

Such  consideration  has  been  bestowed  on  the  prisoner's  case, 
and  finding  no  proper  ground  on  which  to  remand  his  case  to 
another  jury,  his  motion  for  a  new  trial  must  fail. 
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It  is  therefore  ordered  that  the  motion  of  the  prisoner,  Thomas 
Motley,  for  a  new  trial,  be  dismissed. 

O'Neall,  Wardlaw,  Withers,  Glover  and  Munro,  JJ., 
concurred. 

In  Blackledge's  case,  the  opinion  of  the  Court  was  also  deliv- 
ered by 

Whitner,  J.  The  consideration,  which  has  been  given  to 
the  several  grounds  of  appeal,  in  the  case  of  Thomas  Motley, 
dispenses  with  the  necessity  of  considering  such  of  them,  in 
this  case,  as  involve  the  same  questions. 

The  first  ground,  in  arrest  of  judgment,  raises  an  objection  to 
one  of  the  grand  jurors,  composing  the  panel  which  returned 
the  bill  of  indictment. 

I  shall  not  discuss  the  character  of  the  objection,  or  the  man- 
ner in  which  it  is  now  presented,  or  the  effect  that  the  disquali- 
fication of  a  single  juror,  in  such  a  panel,  might  have,  without 
reference  to  other  facts  that  might  claim  consideration. 

The  view,  entertained  by  this  Court,  disposes  of  the  objection, 
on  the  general  ground  that,  after  arraignment,  trial  and  verdict, 
it  comes  too  late  to  avail  the  prisoner.  The  infrequency  of  such 
an  objection  has  enabled  me  to  derive  but  little  aid  from  ad- 
judged cases,  there  being  none,  of  which  I  am  aware,  in  our 
own  State. 

It  must  be  conceded,  however,  as  a  part  of  our  fundamental 
law,  that  "  no  man's  life  can  be  taken  away  by  judicial  pro- 
ceeding, but  by  the  judgment,  on  oath,  of  twenty-four  men,  at 
the  least ;"  a  grand  jury  must  accuse,  twelve,  at  least,  of  whom, 
must  concur  in  finding  the  bill  of  indictment ;  a  petit  jurj,  con- 
sisting of  twelve,  must  concur  in  finding  the  truth  of  the  fact 
of  which  the  prisoner  is  accused,  before  a  verdict  of  guilty  can 
be  rendered.  These,  with  other  protections  which  are  thrown 
around  the  prisoner  by  the  law,  must  be  held  inviolate.  So, 
too,  it  is  to  be  conceded  that  grand,  as  well  as  petit  jurors,  ought 
to  be  probi  et  legates  homines.  Well-founded  objections,  im- 
22* 
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pugning  these  essential  safeguards,  are  entitled  to,  and  must 
receive  just  consideration,  when  presented  at  the  proper  time. 
It  has  been  held  that  such  an  objection  is  too  late,  as  to  a  petit 
juror,  after  verdict.  (State  vs.  Slack,  1  Bail.  330  ;  State  vs. 
Williams,  2  Hill,  381.) 

The  argument  is,  that  the  case  is  not  analogous.  That  spe- 
cial opportunity,  by  the  forms  of  proceeding,  is  afforded  for  ob- 
jection, and  so  the  accused  specifically  advertised.  But  this 
extreme  caution  is  founded  in  the  humanity  of  the  law,  and  is 
well  suggested  by  the  graver  consequences  that  attach  as  the 
cause  thus  proceeds  to  trial.  The  inquiry  by  the  grand  jury, 
however  important  and  essential,  is  ex  parte  and  preliminary. 
The  great  ends  to  be  attained  are,  doubtless,  to  bring  the  guilty 
to  punishment,  and  protect  the  innocent  from  the  annoyance  of 
false  accusation.  But,  although  the  law  has  interposed  this 
safeguard,  independently  of  the  defendant's  knowledge  as  to 
the  individuals  who  compose  the  grand  jury,  or,  it  may  be,  even 
of  the  fact  of  its  organization  at  the  time,  this  cannot  be  said 
up  to  the  time  of  the  trial.  He  is  entitled  to  a  copy  of  the  in- 
dictment, as  well  as  a  list  of  the  array  who  may  be  called  to 
pass  upon  his  trial,  three  days  before  it.  He  has,  therefore,  the 
means  of  information,  and  must  take  the  consequences  of  an 
omission  to  avail  himself  thereof.  The  proper  time,  therefore, 
to  urge  an  objection  of  the  kind  in  question,  must  be  when  called 
to  plead  to  the  indictment.  By  special  plea,  or  other  suggestion 
to  the  Court,  before  proceeding  to  the  trial,  such  objection  would 
assuredly  secure  consideration.  Cases,  in  the  English  books, 
bearing  on  this  point,  may  be  found,  though  of  rather  rare  oc- 
currence. (31  St.  Trials  543 ;  3  Inst.  34 ;  Cro.  Car.  134,  147 ; 
1  Jones,  198.) 

The  second  ground  refers  to  an  amendment  of  the  verdict, 
directed  to  be  made  by  inserting  the  name  of  the  defendant,  he 
having,  in  the  verdict  first  announced,  been  designated  as  "The 
Prisoner."  The  amended  verdict  was 'signed  by  the  foreman 
and  published  in  the  presence  of  all  the  jury  before  they  had 
left  the  box.    The  consent  and  approval  of  the  jury  was  mani- 
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fest.  The  effect  of  the  amendment  was  simply  to  furnish  that 
designation  by  a  reference  to  the  verdict  alone,  which  was  sus- 
ceptible of  ascertainment  by  reference  to  the  whole  record  ot 
the  proceeding,  amounting  to  a  certainty  that  well  might  have 
precluded  any  benefit  or  advantage  to  the  prisoner,  had  it  re- 
mained. Be  this  as  it  may,  the  amendment  was  in  accordance 
with  the  practice  of  many  years,  and  never,  perhaps,  called  in 
question  since  the  decision  in  State  vs.  Yancy,  (3  Brev.  142.) 
In  that  case  the  amendment  was  permitted,  some  days  after 
the  verdict  had  been  rendered,  though  certainly  the  better  prac- 
tice is  to  amend  before  the  dispersion  of  the  jury  or  any  entry 
on  the  journal. 

The  sixth  and  seventh  grounds  question  the  sufficiency  of 
the  proof,  as  to  the  name  of  the  negro,  and  as  to  reasonable  dil- 
igence in  discovering  the  name  of  the  owner.  The  verdict  of 
the  jury  is  perhaps  quite  a  sufficient  reply  as  to  both  points. 
The  proof,  necessary  to  ascertain  the  true  name  of  a  slave,  or 
the  diligence,  required,  to  be  deemed  reasonable  in  the  effort  at 
discovering  the  name  of  the  owner,  may  not  well  be  subject  to 
any  very  intelligible  rule.  The  slave  seems  to  have  been  called 
and  known  by  the  name,  alleged  in  the  indictment,  by  the  party 
having  him  in  custody,  of  whom  the  prisoner  was  one.  That, 
on  an  occasion  of  that  sort,  he  was  called  and  answered  by  such 
name,  would  seem  quite  sufficient  primafacie,  the  name  in  this 
investigation  being  used  but  as  a  means  of  designating  the  slave 
referred  to.  The  other  averment  would  have  been  fatal,  if  the 
proof  had  been  that  the  name  of  the  owner  was  known.  The 
negative  is  of  difficult  proof— the  affirmative  would  have  availed 
the  prisoner.  That  it  was  not  had  was  at  least  some  indication 
that  it  could  not  be  had.  But  it  may  be  observed,  that  the  mu- 
tilated remains  of  the  deceased  furnished  little  prospect  of  dis- 
covery, as  the  means  of  recognition  were  thereby  effaced.  The 
rule  may  well  be  relaxed  under  such  circumstances,  especially 
when  the  act  was  traced  to  the  hand  of  the  accused. 

No  other  grounds  have  been  relied  on  in  this  case,  except 
such  as  were  substantially  presented  in  the  former  case,  and, 
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tbey  being  ruled  unfavorably  to  Motley,  the  same  result  follows 
in  this  case  also. 

It  is  therefore  ordered,  that  the  motions  of  the  prisoner,  Wil- 
liam Blackledge,  in  arrest  of  judgment,  and  for  a  new  trial,  be 
dismissed. 

O'Neall,  Wardlaw,  Withers,  Glover  and  Munro,  JJ., 
concurred. 
Motions  dismissed. 
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Robert  C.  Jones  and  Wife,  vs.  Alexander  Sharpton. 

0 

Writ  in  Blander  by  husband  and  wife,  for  words  spoken  of  wife :  motion  for  leave  t 
amend  writ,  by  striking  oat  wife's  name,  so  that  husband  should  be  sole  plaintiff  for 
words  spoken  of  wife : — Motion  refused. 

In  snoh  ease,  wife  most  be  joined,  and  writ,  if  amended,  would  be  faulty. 

The  Court  has  power,  in  certain  oases,  to  grant  leave  to  amend  writs  of  capias  ad  reap.: 
semUe. 

Before  Munro,  J.,  at  Edgefield,  Spring  Term,  1854. 

This  was  a  motion  to  strike  out  of  the  writ,  which  was  in  slan- 
der, the  name  of  the  plaintiff's  wife,  and  to  amend  the  same,  by 
striking  out  and  inserting  so  that  the  writ  shall  read  as  follows : 
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"  To  answer  tfc  Robert  C.  Jones  of  a  plea  of  trespass  on  the 
case,  and-so-forth ;  and  also  for  certain  false,  malicious,  scanda- 
lous and  defamatory  words  of  and  concerning  Margaret  Jones, 
the  wife  of  the  said  Robert  C,  by  the  said  Alexander  Sharpton 
uttered  and  published,  to  the  damage  of  the  said  Robert  C.  Jones 
five  thousand  dollars." 

His  Honor  refused  the  motion  on  the  ground  that  there  was 
nothing  behind  the  writ  by  which  it  could  be  amended. 

The  plaintiffs  appealed. 

Thomson,  for  appellants. 

Carroll,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  motion  was  to  amend  a  writ  in  slander — 
the  same  charged  to  have  been  uttered  and  published  of  and 
concerning  the  rfife — by  striking  out  the  name  of  the  wife,  and 
inserting  such  words  as  would  make  the  husband  sole  plaintiff 
for  slanderous  words  alleged  to  have  been  spoken  of  the  wife. 
This  motion,  for  such  amendment,  was  refused,  and  this  Court 
is  asked  to  reverse  that  judgment. 

The  conclusive  question  presents  itself,  Why  grant  an  amend- 
ment which,  when  granted,  cannot  save  the  action?  The  writ 
would  be  as  faulty  as  before,  for  the  wife  must  be  joined  in 
just  such  an  action  as,  when  amended,  it  describes. 

♦We  do  not  enter  upon  a  discussion  as  to  the  power  of  the  Cir- 
cuit Court  to  grant  leave  to  amend  process  of  capias.  We  do  not 
renounce  the  exercise  of  that  power  within  the  limits  heretofore 
set  to  it  by  our  own  adjudged  cases,  or  by  any  practice  derivable 
firom  a  proper  source.  One  instance  of  its  exercise  will  be  seen  in 
Emmons  vs.  Bailey,  1  Strob.  422.  In  the  present  instance, 
however,  it  seems  clear  to  the  Court  that  the  Circuit  Court  was 
right,  and  the  motion  here  is  refused. 

O'Neall,  Wardlaw,  Whitner,  Glover  and  Munro,  JJ. 
concurred. 

Motion  refused. 
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Michael  Keenan  and  others  vs.  Sarah  Keenan  and  others. 

In  trespass  to  try  title,  a  plat  made  from  a  surrey,  without  notice  to  the  opposite  ride, 

may  be  giren  in  evidence,  upon  the  question  of  location  or  identity— the  surveyor 

fortifying  the  plat  by  his  oath. 
A  K.,  a  naturalised  oitisen,  died  intestate,  leaving  a  widow,  who  was  a  resident  of  this 

State  and  an  alien :  he  left  also  a  brother,  who  was  a  naturalised  oitisen : — Held,  as 

to  the  real  estate  of  8.  K.,  that  his  brother  was  his  sole  distributee—the  widow  being 

entitled  to  no  share. 
The  widow  of  S.  K.,  after  his  death,  made  application  and  became  naturalised  :—Meld, 

that  her  subsequent  naturalisation  did  not  operate  retro-actively,  so  as  to  divest  the 

brother,  and  vest  her  with  a  share  of  the  land. 
The  Act  of  1807  (5  Stat  574)  has  no  application  to  the  ease;  and  the  widow  cannot 

claim  under  the  Act  of  1828  (6  Stat  363)— the  intestate,  S.  &,  having  left  an  heir 

capable  of  taking  under  the  statute  of  distributions.(o) 

Before  Whitner,  J.,  at  Chester,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  This  was  trespass  to  try  titles.  The  plaintiffs  claimed  as 
heirs  at  law  of  Stephen  Keenan,  deceased.  They  were  the 
children  of  Samuel  Keenan,  deceased,  who  claimed  to  have 
been  the  brother  of  Stephen  Keenan,  Samuel  and  Stephen  being 
the  children  of  old  George  Keenan ;  all  of  whom  had  been  born 
in  Ireland. 

"  Old  George  Keenan  was  naturalized  24th  October,  1832. 
Samuel  Keenan    «  "        24ih  October,  1832. 

Stephen  Keenan    "  "        5th  April,  1838. 

"  It  was  in  proof  that  old  George  Keenan  had  other  children 
born  in  Ireland,  to  wit :  Jeanie,  a  daughter,  who  had  been  mar- 
ried to  Wilson  Rainey,  and  others  who  had  died  there;  and 
also  one  Ellinor  Keenan,  who  had  married  a  man  by  the  name 
of  Johnston.  She  was  born  in  America.  There  was  no  evi- 
dence as  to  the  time  or  place  of  Samuel  Keenan's  marriage,  or 
of  the  birth-place  of  his  children  ;  nor  was  any  question  raised 
on  the  Circuit  as  to  their  being  entitled  to  any  interest  that  may 

(a)  Vide  DenoUts  and  VVriacoU  yb.  Talvande,  2  MoM.  300. 
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have  vested  in  their  father,  Samuel  Keenan,  who  had  survived 
both  old  George  Keenan  and  Stephen  Keenan. 

li  George  Keenan,  and  his  reputed  wife,  Mary  Keenan,  lived 
together  in  Ireland  as  man  and  wife,  where  they  were  reported 
to  have  been  married  more  than  fifty  years  ago ;  had  removed 
to  this  country  at  least  as  far  back  as  1830,  and  so  lived  till  the 
death  of  old  George,  in  1837,  being  survived  by  his  widow, 
Mary  Keenan,  who  succeeded  to  his  personal  estates.  On  the 
cross-examination  of  an  old  Irish  gentleman  by  the  name  of 
John  Kearney,  who  had  known  old  George  and  his  wife,  Mary, 
and  the  children,  Samuel,  Stephen  and  Jeanie,  in  Ireland,  it 
was  proved  that  George,  before  his  marriage  with  Mary,  had 
lived  with  a  woman,  Nancy  Curry,  by  whom  he  had  two  chil- 
dren, one  of  them  a  son,  perhaps  still  living  in  Ireland,  the  other 
having  died  in  infancy— that  they  were  never  married — that  the 
marriage  of  George  and  Mary  was  said  to  be  a  Buckle  Beggar's 
marriage— that  this  sort  of  marriage  was  common  amongst  the 
poorer  classes,  and  always  in  private,  not  being  celebrated  in 
the  usual  form,  by  license  and  publication  of  the  banns.  He 
had  heard  one  old  woman  say  in  Ireland  that  they  had  all  been 
sworn  to  keep  it  secret,  except,  perhaps,  Mary,  the  bride. 

"  The  lands  in  question  belonged  to  Stephen  Keenan,  in  his 
lifetime ;  and  the  great  question  in  the  case  was,  whether  the 
defendant,  Sarah  Keenan,  the  widow  of  Stephen  Keenan,  was 
not  also  entitled,  under  the  laws  of  the  State,  to  an  interest  in 
her  deceased  husband's  real  estate.  She  was  a  native  of  Ire- 
land—left that  country  after  she  had  attained  full  age,  with  her 
widowed  mother,  and  had  been  in  this  country  some  fourteen 
years,  and  was  married  to  Stephen  Keenan  in  1839,  1840,  or 
1841,  witnesses  not  fixing  date  with  certainty.  Her  husband, 
Stephen  Keenan,  died  3d  April,  1847,  intestate,  and  Sarah 
Keenan,  with  another,  had  administered  on  his  estate,  and  ap- 
plied to  Equity  for  a  sale  of  these  lands,  to  pay  debts,  &c.  On 
the  intervention  of  Samuel  Keenan,  who  had  been  made  a  party, 
as  next  of  kin,  a  conditional  order  was  made  for  sale,  unless 
Samuel  Keenan  paid  a  sum  sufficient  to  discharge  the  debts. 
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This  being  done,  there  was  no  sale,  and  this  suit  was  brought 
against  Sarah  Eeenan  and  her  tenants,  she  having  refused  to 
permit  Samuel  Eeenan  to  enter  the  said  lands.  There  seemed 
to  be  no  serious  question  about  the  locus  in  quo,  as  the  record 
in  this  case  described  the  same  lands  referred  to  in  the  proceed- 
ings in  Equity,  in  which  Sarah  Keenan  was  complainant,  and 
Samuel  Eeenan,  the  ancestor  of  plaintiffs,  was  defendant 
Mr.  Adam  Walker,  a  surveyor,  had  made  a  survey,  at  some 
time,  of  these  lands,  and  I  permitted  the  plaintiffs  to  introduce 
this  witness  by  way  of  locating  the  lands  and  identifying  them 
as  the  same  tract ;  his  plat  of  re-survey  being  referred  to  and 
adduced,  though  he  could  not  say  that  this  defendant,  Sarah 
Eeenan,  had  any  knowledge  of  the  fact  of  his  re-survey.  On 
the  part  of  the  defence,  a  declaration  was  announced  to  havB 
been  made  by  Sarah  Eeenan,  of  her  intention  to  become  a  citi- 
zen of  the  United  States,  3d  November,  1849,  and  a  certificate 
was  adduced  of  that  kind.  Again,  a  declaration  of  her  inten- 
tion to  apply  for  naturalization,  4th  December,  1847,  and  her 
certificate  of  citizenship,  1st  November,  1853.  Her  notice  was 
recorded  in  the  Secretary  of  State's  office,  4th  December,  1847. 
The  counsel  also  proved  the  handwriting  of  Stephen  Eeenan 
to  certain  papers,  said  to  be  informal  wills,  of  certain  personalty; 
and  that  defendant  was  industrious  and  economical. 

"  Prom  a  hasty  review  of  the  different  Acts  of  Congress,  and 
of  the  State,  on  the  subject  of  aliens,  I  could  not  perceive  that 
any  provisions  were  made  beneficial  to  the  defendant,  Sarah 
Eeenan.  And  although  it  was  also  urged  that  the  action  of 
trespass  could  not  be  maintained  against  an  alien  in  possession 
until  office  found,  I  ruled  otherwise  in  the  case  made.  The 
jury  returned  a  verdict  for  the  plaintiffs  for  the  land  in  dispute, 
and  five  dollars  damages." 

The  defendants  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because  his  Honor  erred  in  admitting  in  evidence  in  this 
case,  the  plat  of  re-survey  made  by  Adam  Walker,  a  Surveyor, 
which  he  said  had  been  made  in  the  absence  of  and  without 
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any  notice  to  the  defendants ;  and  it  is  therefore  respectfully 
submitted  that  that  survey  was  not  admissible  in  evidence  in 
this  case. 

2.  Because  it  appeared  from  the  evidence  in  this  case,  that 
all  the  children  of  Samuel  Keenan,  the  ancestor  of  plaintiffs, 
except  one,  were  born  in  Ireland,  and  Samuel  Keenan  alone,  as 
appeared  by  the  proof,  had  been  naturalized ;  therefore  as  they 
were  all  aliens  but  one,  the  others  could  not  maintain  this  suit. 
See  the  evidence  of  John  Kearney,  Sen.,  a  witness  for  defend- 
ants. 

3.  Because  Samuel  Keenan  was  not  a  legal  heir  at  law  of 
Stephen  Keenan,  the  husband  of  the  defendant,  Sarah  Keenan, 
as  it  was  fully  proved  that  George  Keenan,  and  his  wife,  Mary 
Keenan,  as  she  was  called,  had  not  been  lawfully  married  in 
Ireland.  This  was  proved  by  John  Kearney,  Sen.,  and  the 
facts  stated  by  him  showed  that  the  marriage  in  Ireland  was  ille- 
gal— still  his  Honor  said  in  his  charge  to  the  jury,  that  he  did 
not  know  whether  that  marriage  was  valid  or  not,  as  the  laws 
of  Ireland  had  not  been  proved  before  him ;  whereas,  it  is  sub- 
mitted, the  Judges  of  this  State  are  presumed  judicially  to  know 
the  laws  of  the  Kingdom  of  Great  Britain,  of  which  Ireland  is 
apart. 

4.  Because  his  Honor  erred,  as  the  defendants  suppose,  in  his 
charge  to  the  jury,  in  saying  to  them  that  the  defendant,  Sarah 
Keenan,  not  having  been  naturalized  or  made  a  denizen  of  this 
State,  at  the  death  of  her  husband,  Stephen  Keenan,  could  not 
take  or  hold  lands  in  this  State,  though  she  is  now  and  had  been 
made  a  denizen  and  naturalized  as  soon  as  the  forms  of  law 
would  permit,  after  the  death  of  her  husband,  and  being  a  res- 
ident in  this  State  since  the  death  of  her  husband,  Stephen 
Keenan.  It  is  therefore  submitted  that  she  can  take  as  distrib- 
utee of  her  husband,  under  the  Acts  of  the  Legislature  of  this 
State,  especially  the  Acts  of  1807  and  1828,  aud  several  Acts 
of  Congress  as  to  aliens. 

5.  Because,  by  law,  the  defendant,  Sarah  Keenan,  under  the 
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case,  made  by  the  evidence  in  the  case,  can  take  and  hold  un- 
der her  husband. 

6.  Because  an  action  of  trespass  could  not  be  sustained  against 
the  defendant,  from  the  case  made  by  the  evidence. 

7.  Because  the  verdict  is  contrary  to  law  and  evidence,  and 
should  be  set  aside,  and  a  new  trial  granted,  as  the  defendant, 
Sarah  Keenan,  under  an  equitable  construction,  and  the  spirit 
of  the  Acts  of  the  Legislature  of  this  State,  and  the  Acts  of 
Congress  as  to  aliens,  is  clearly  enabled  to  take  and  hold  land 
of  her  husband. 

Eaves,  Thomson,  for  appellants. 
McAliley,  McClure,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  On  the  defendant's  first  ground  of  appeal  it  may 
be  sufficient  to  remark,  that  the  ruling  of  the  Circuit  Judge,  in 
permitting  the  re-survey  plat,  referred  to,  to  be  given  in  evi- 
dence, was  in  strict  accordance  with  all  our  adjudications  on 
that  subject,  commencing  with  Frean  ads.  Cruikskanks,  (3 
McCord,  84,)  in  which  it  was  held,  "  That  the  Act  which  au- 
thorises a  survey  in  trespass  to  try  title  is  not  imperative,  and 
was  never  designed  to  be  used  when  unnecessary ;  but  that 
either  party  may  resort  to  it,  when  he  has  no  other  sufficient 
evidence,  by  which  to  identify  the  land  ;"— and  as  to  the  argu- 
ment, of  its  operating  as  a  surprise  to  the  adverse  party,  drawn 
from  a  want  of  notice,  it  is  a  sufficient  answer  to  it  to  say,  that 
the  adverse  party  has  only  to  apply  for  a  rule  of  survey  himself 
under  an  order  of  Court,  and  the  objection  is  at  once  obviated. 

The  only  other  question  necessary  to  be  considered,  is  that 
which  arises  under  the  fourth  ground  of  appeal,  namely,  the 
right  of  the  defendant,  Sarah  Keenan,  to  a  distributive  share  of 
the  real  estate  of  her  deceased  husband,  notwithstanding  she 
was  an  alien  at  the  time  of  his  death.  It  appears,  from  the  re- 
port of  the  Circuit  Judge,  that  the  intestate,  Stephen  Keenan, 
under  whom  both  the  plaintiffs  and  defendants  claim  title,  was 
a  native  of  Ireland ;  that  he  immigrated  to  this  country  in  the 
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early  part  of  the  present  century  ;  that  in  the  year  1838,  he  be- 
came a  citizen  of  the  United  States,  and  that,  being  the  owner 
of  the  land  in  dispute,  he  departed  this  life  in  the  year  1847, 
intestate,  leaving  surviving  him  Sarah  Keenan,  his  widow,  and 
a  brother,  named  Samuel  Keenan,  who  was  also  a  native  of 
Ireland,  but  had  been  naturalized  in  the  year  1832  ;  that  the 
said  Samuel  hath  also  recently  departed  this  life,  leaving  the 
plaintiffs,  who  are  his  children,  surviving  him,  and  who  claim 
to  be  the  sole  distributees  of  the  real  estate  of  the  intestate,  Ste- 
phen Keenan.  It  further  appears,  that  the  defendant,  Sarah 
Keenan,  is,  likewise,  a  native  of  Ireland  ;  that  she  came  to  this 
country  after  she  had  arrived  at  full  age  ;  that  sometime  be- 
tween the  years  1839  and  1841,  she  intermarried  with  the  in- 
testate, but  at  the  time  of  his  death  was  still  an  alien ;  that  on 
the  3rd  of  November,  1847,  she  announced  her  intention  to  be- 
come a  citizen  of  the  United  States,  and  her  certificate  of  citi- 
zenship bears  date  1st  November,  1853. 

Whilst  it  was  conceded  in  the  argument,  that,  although  the 
defendant's  alienage  at  the  time  of  her  husband's  decease,  inca- 
pacitated her  from  taking  any  portion  of  his  real  estate,  it  was 
however  contended,  that  the  removal  of  that  disability,  by  her 
subsequent  naturalization,  in  effect  operated  as  a  complete  res- 
toration of  her  right  to  take  at  that  period. 

This  position,  it  will  be  seen,  is  neither  sustained  by  principle, 
nor  judicial  adjudication,  and  for  the  very  obvious  reason,  that 
if  our  naturalization  laws  were  to  have  the  retro-active  effect, 
which  is  contended  for,  the  inevitable  consequence  would  be, 
not  merely  to  vest  a  title  in  one  claiming  under  them,  but  to  di- 
vest a  title  out  of  another  upon  whom  the  law  had  already  cast 
the  inheritance.  In  Fish  vs.  Klein,  (2  Merv.  431,)  it  was  held, 
that  an  alien,  who  was  a  devisee  in  trust  to  sell,  and  who  joined 
in  the  sale  and  conveyance,  did  not  give  a  good  title ;  and  his 
subsequent  naturalization  by  Act  of  Parliament,  did  not  operate 
to  confirm  the  title. 

In  Vaux  vs.  Nesbity  (1  McC.  Ch.  352,)  it  is  said,  "  The  words 
of  our  statutes  for  naturalizing  aliens  are  evidently  prospective." 
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And  again,  Chancellor  DeSaussure  remarks,  "  Naturalization  is 
not  restrospective.  I  apprehend  this  would  be  too  full  of  in- 
convenience, for  many  years  might  elapse,  between  the  death 
of  the  ancestor,  and  the  naturalization  of  the  nearest  relation.9' 
"  Upon  the  whole,"  the  Chancellor  says,  "  I  am  satisfied  that 
an  alien,  becoming  a  citizen  in  the  most  regular  manner,  does 
not  acquire  a  right  to  inherit,  or  to  take  and  hold  land,  which 
belonged  to  his  ancestor,  who  died  before  he  became  a  citizen, 
so  as  to  divest  the  right  of  a  remoter  heir,  who  was  a  citizen  at 
the  time  of  the  death  of  the  ancestor."  In  Wightman  vs. 
Laborde,  Escheator,  (1  Spear,  525,)  it  is  said,  "The  effect  of 
naturalization  is  to  invest  the  alien  with  all  the  rights  of  natural 
born  citizens,  but  it  has  no  such  retro-active  operation  as  to  make 
an  alien  capable  of  taking  as  heir  of  one  who  died  before  nat- 
uralization. He  who  takes  as  heir,  must  take  at  the  instant  the 
last  owner  died.  There  can  be  no  abeyance.  The  succession 
is  cast  upon  the  next  of  kin  who  can  take,  passing  by  those 
nearest  in  blood,  but  who  cannot  take  on  account  of  alienage 
or  other  disability.  The  heir  must  be  capable  of  taking  at  the 
death  of  the  last  owner.  There  can  be  no  restoration  of  the 
right  of  succession  by  removing  the  disability." 

It  was  pressed  with  much  earnestness,  in  the  argument,  that 
if  the  defendant's  case  is  not  embraced  by  any  of  the  Acts  of 
Congress  on  the  subject  of  naturalization,  it,  however,  comes 
within  the  provisions  of  the  Acts  of  our  own  Legislature,  on 
that  subject ;  and  especially  the  Acts  of  1807  and  1828. 

In  reference  to  the  first-mentioned  Act— that  of  1807(a)  apart 
from  the  judicial  interpretation  given  to  it,  in  the  cases  of  Rich- 
ards vs.  McDaniel,  (2  Mill,  18,)  and  Wightman  vs.  Laborde, 
already  referred  to,  the  title  of  the  Act  is  of  itself  sufficient  to 
show,  that  it  has  not  the  most  remote  application  to  the  case 
under  consideration.  Its  title  is  as  follows :  "  An  Act  to  legalize 
titles  to  real  property  derived  from  or  through  aliens,  and  to 
enable  aliens,  under  certain  conditions  therein  mentioned,  to 

(a)  5  Stat  647. 
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hold,  convey,  and  devise  real  property."  The  following  is  a 
summary  of  its  provisions :  It  provides,  that  titles  derived  by 
contract,  grant,  or  deeds  of  conveyance,  from  or  through  aliens, 
shall  be  legalized  under  certain  provisions,  one  of  which  is,  that 
the  Act  shall  not  affect  descents  already  cast, — and  authority  is 
given  to  all  persons  holding,  or  who  shall  hold,  real  property  in 
the  State,  under  the  said  provisions,  to  convey  or  devise  the 
land  to  their  children,  although  born  before  the  grantors  or  de- 
visors acquired  titles,  under  the  Act.  Neither  does  the  de- 
fendants' case  derive  support  from  the  Act  of  1828(a) — its  sole 
object  being  to  protect  from  escheat,  and  at  the  same  time  to 
impart  to  an  alien  widow,  the  capacity  to  take  by  "  will  or  de- 
scent," the  lands  of  a  deceased  husband,  who  happens  to  die, 
leaving  no  one  capable  of  taking  the  same  under  the  statute  of 
distributions. 

Upon  the  whole,  we  are  entirely  satisfied  with  the  ruling  of 
the  Circuit  Judge  on  this  branch  of  the  case,  and  however  much 
we  may  regret  its  result, — for  it  is  certainly  one  of  extreme 
hardship — we  have,  been  wholly  unable  to  discover  anything 
in  the  present  condition  of  the  law,  to  mitigate  its  rigor. 

The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  and  Whitner,  JJ.,  con- 
curred. 
Glover,  J.,  absent  at  the  argument 

Motion  dismissed. 

(a)  6  Stat.  363. 
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Wm.  S.  Thomson  vs.  David  D.  Peake. 

The  Law  Court  oannot  notice  a  resulting  trust 

B.  entered  and  held  under  W.,  and  defendant  entered  under  B.    Plaintiff  purchased 

W.'s  interest  at  Sheriff's  sale  i—Hcld,  that  defendant  was  estopped  from  disputing 

plaintiff's  title. 
A  possession  by  sorer*!  consecutively  for  more  than  twenty  years,  though  neither  held 

for  that  period,  raises  the  presumption  of  a  grant. 

Before  Whitner,  J.,  at  Union,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  This  was  an  action  of  trespass  to  try  titles.  The  land  in 
dispute,  a  small  tract  of  inconsiderable  value,  was  sold  by  the 
sheriff,  as  the  property  of  Henry  White,  and  bought  by  plaintiff, 
5th  September,  1842,  under  a  judgment  and  ft.  fa.}  of  January, 
1842,  these  proceedings  being  regular. 

"  Plaintiff  produced  Sheriff's  deed,  7th  September,  1812,  and 
a  deed  from  Winney  Brown,  11th  November,  1831,  and  recorded 
3rd  June,  1840.  The  land  had  been  in  possession  of  one  person 
or  another  for  the  last  forty  or  fifty,  and  in  the  opinion  of  one 
witness,  sixty  years,  viz :  Thomson  Brown,  Harbin,  Thomas 
Smith,  Winney  Brown,  and  Henry  White,  consecutively,  no 
one  remaining  twenty  years,  and  their  possessions  not  connected 
by  any  paper  title,  except  as  between  Winney  Brown  and  White, 
the  former  having  possession  four  or  five  years,  and  the  latter 
from  November,  1831,  to  the  sale  by  the  sheriff.  White,  when 
the  deed  was  made,  was  a  minor,  eight  or  nine  years  of  age, 
the  child  of  Mrs.  Blassingame.  Her  husband,  Washington 
Blassingame,  and  herself,  and  the  child,  Henry  White,  entered 
the  place  when  the  purchase  was  made  from  Winney  Brown. 
Blassingame  acknowledged  the  title  of  Henry  White.  Whilst 
remaining  in  possession,  which  he  did  to  the  time  of  his  death, 
he  admitted  to  various  witnesses  that  the  land  belonged  to 
White.  After  his  death,  the  widow  still  continued  on  the  place, 
and  yet  remains.    Blassingame  was  an  insolvent  man.    The 

23 
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defendant  has  a  judgment  against  him,  and  in  February,  1842, 
purchased  the  land  for  $5,  sold  as  the  property  of  Blassingame. 
He  had  taken  no  deed  from  the  sheriff,  but  was  not  known  to 
have  asserted  any  claim  before  his  purchase  at  sheriff's  sale. 
Mrs.  Blassingame  had  acknowledged  herself  as  the  tenant  of  de- 
fendant, who,  in  1845,  placed  another  tenant,  one  John  Crocker, 
in  possession,  who  still  retains  the  possession.  A  suit  was 
brought  by  this  plaintiff,  September,  1845,  on  which  he  was  non- 
suited the  Spring  of  1850  or  1851,  and  this  suit  was  brought 
26th  September,  1851. 

"  I  refused  defendant's  motion  for  a  non-suit,  urged  on  the 
ground,  that  no  grant  had  been  produced,  or  such  possession  as 
authorized  the  presumption  of  a  grant,  and  that  title  had  not 
been  shown  in  Henry  White,  preferring  to  take  the  opinion  of 
the  jury,  whether  the  defendant  had  not  entered  under  plaintiff's 
title,  believing,  as  I  did,  that  at  least  enough  had  been  shown  to 
submit  the  case  to  the  jury.  The  defendant  offered  no  tes- 
timony. 

"  The  jury  were  informed  of  the  general  obligation  on  plain- 
tiffs in  such  actions,  to  show  title  in  themselves — that  a  tenant 
could  not  dispute  the  title  of  his  landlord— that  one  entering  into 
possession  under  a  plaintiff,  should  not  be  permitted,  whilst  in 
possession,  to  dispute  the  plaintiff's  title— that  though  he  might 
purchase  any  title  he  pleased,  he  was  bound,  bonafide,  to  restore 
the  possession  thus  acquired,  and  could  not,  at  least,  depend  on 
possession  alone,  unless  after  distinct  notice  of  holding  adversely 
acquiesced  in  subsequently,  long  enough  to  give  title  under  thfi 
statute— that  like  principles  held  good  as  applicable  to  sub-ten- 
ants, and  those  acquiring  possession  under  such  tenants — that 
it  was  not  necessary  for  plaintiff  to  trace  a  title  beyond  a  source 
common  to  defendant  and  himself— that  this  purchaser  at  she- 
riffs sale  had  acquired  the  title  of  White,  with  the  rights  inci- 
dent. 

"  The  jury  found  for  the  plaintiff  the  land  in  dispute,  and 
$15  damages." 

23* 
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The  defendant  appealed,  and  now  renewed  his  motion  for  a 
non-suit,  on  the  grounds : 

1.  Because  there  was  no  evidence  that  there  had  ever  been  a 
grant  from  the  State  for  the  land  in  dispute. 

2.  Because  the  plaintiff  showed  no  title  in  Henry  White,  under 
whom  he  claimed. 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial, 
Because  his  Honor,  the  presiding  Judge,  instructed  the  jury  that 
the  defendant's  possession  was  obtained  by  his  purchase  at 
sheriff's  sale,  of  Washington  Blassingarae's  interest  in  the  land, 
and  went  on  to  make  the  issue  before  the  jury,  as  between  White 
aud  Blassingame,  when,  in  fact,  the  defendant  respectfully  in- 
sists, the  evidence  was  not  sufficient  to  warrant  the  charge. 

Gfoudelock,  for  appellant. 

Thomson,  contra. 

Per  curiam.  The  instructions  of  the  Judge  below  to  the 
jury  are  such  as  meet  with  the  approbation  of  this  Court.  The 
legal  title  to  the  land  was  in  Henry  White,  under  whom  the 
plaintiff  claims.  The  most  the  defendant  claims  is,  that  there 
was  a  resulting  trust  in  Washington  Blassingame,  under  whom 
he  claims.  There  are  two  answers  to  this,  either  of  which 
are  fatal  to  him.  1st.  A  Lafr  Court  cannot  notice  a  resulting 
trust ;  2nd,  Blassingame  entered  and  held  under  White.  This 
estopped  him  from  denying  that  title,  and  of  course,  also,  the 
defendant,  who  entered  under  him.  The  fact  of  possession 
for  more  than  twenty  years  in  the  various  persons  successively 
occupying  the  land,  though  not  for  that  time  in  any  one,  is 
enough  to  raise  the  presumption  of  a  grant.  (McLeod  vs.  Ro- 
gers, 2  Rich.  19.) 

The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Munro, 
J  J.,  concurring. 

Glover  J.,  absent  at  the  argument. 

Motion  dismissed. 
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John  Carter  vs.  Alexander  Pinchbeck. 

In  trespass  quart  dau&um  Jregity  a  cropper  or  overseer,  who  was  to  receive  from  the 
plaintiff,  as  compensation  for  his  service*,  a  share  of  the  crop  planted  in  the  field  in 
which  the  trespass  was  committed,  is  a  competent  witness  for  the  plaintiff. 

Defendant  had  lioense  to  drive  his  wagon  over  plaintiff's  land  by  a  certain  route.  De- 
fendant's slave,  who  drove  the  wagon,  sometimes  went  by  that  route,  and  sometimes 
by  a  shorter  one,  through  plaintiff's  field,  and  this  was  an  action  of  trespass  for  haul- 
ing by  the  shorter  route  -.—Held,  that  the  presumption  was,  that  the  slave  went  the 
shorter  route  by  defendant's  direction,  and  the  onus  was  on  him  to  rebut  the  pre- 
sumption. 

Before  Whitnbr,  J.,  at  Chester,  Spring  Term.  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  This  was  an  action  of  trespass  quare  clausumf regit.    The 
defendant  had  purchased  a  mill  seat,  situate  in  the  middle  of 
plaintiff's  plantation,  and  had  permission  of  egress  and  ingress 
along  a  road  passing  by  plaintiff's  house  to  the  mill.    Having 
determined  to  remove  some  of  the  timbers  from  the  mill,  to  one 
he  designed  to  substitute  higher  up  on  the  same  stream,  his 
wagon  and  team,  under  charge  of  his  negro  driver,  was  em- 
ployed, in  the  Spring  of  1851,  in  hauling.    The  exact  localities 
were  very  imperfectly  understood  by  the  counsel  and  the  Court, 
and  the  witnesses  succeeded  badly  in  furnishing  such  descrip- 
tions.   After  a  very  tedious  examination,  having  reference  to 
what  afterwards  proved  an  inaccurate  diagram,  these  matters, 
with  others  arising  in  the  case,  were  committed  to  the  jury.    It 
appeared  in  evidence,  that  the  defendant  had  not  in  any  instance 
accompanied  his  wagon  in  person — that  several  of  the  loads  had 
passed  along  the  permitted  route — that  occasionally  the  wagon 
had  passed  through  the  field  by  a  nearer  route,  but  before  the 
crop  had  been  planted,  though  one  witness  testified  that  he  had 
seen  the  wagon  returning  empty  twice  through  the  field,  after 
the  corn  had  been  planted,  and  was  up.    Two  witnesses  testi- 
fied that  hogs  had  rooted  up  corn  in  this  ten  or  twelve  acre  field, 
perhaps  the  next  night  after  the  wagon  had  passed  through 
along  the  route  'permitted  to  be  travelled.    There  was  some 
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contrariety  in  the  testimony  as  to  the  fences,  though  the  weight 
of  evidence  showed  that  the  fences  were  very  inferior,  especially 
a  cross  fence  between  the  parties,  and  that  a  water-gap  was 
often  out  of  proper  condition.  There  was  no  road-way  in  the 
direction  the  wagon  had  taken,  when  taking  the  nearer  route, 
nor  could  I  at  all  learn  from  any  representation  offered  or  de- 
scription given,  how  this  travel  was  effected. 

"  The  first  ground  of  appeal  objects  to  the  competency  of  John 
Eirkpatrick,  who  cropped  with  plaintiff  in  1861,  and  received  a 
share  of  the  corn  made  on  the  field,  of  which  crop,  it  was  in  proof, 
there  was  a  fair  yield,  better  than  in  the  neighborhood  usually 
though  it  had  been  replanted  after  the  hogs  had  rooted  it  up. 

"  On  the  second  ground,  as  to  the  liability  of  the  defendant  for 
the  act  of  the  slave,  he  had  the  benefit  of  very  special  instruc- 
tions, as  favorable  as  he  could  have  required,  that  the  master 
should  be  held  only  to  answer  for  such  trespasses  as  were  com- 
mitted when  in  the  master's  employment,  and  by  his  direction. 
I  thought,  until  I  saw  the  ground,  that  this  view  had  been 
pressed  quite  to  the  satisfaction  of  defendant ;  for  really,  regard- 
ing as  I  did,  the  case  on  the  part  of  plaintiff,  without  any  spe- 
cial merit,  I  offered  the  jury  a  fair  opportunity  on  this  point,  to 
acquit  the  defendant  of  any  trespass  whatever.  So,  too,  I  thought 
at  most,  a  very  petty  trespass  had  been  committed.  I  intimated 
very  plainly  that  the  justice  of  the  case  could  not  suffer,  so  far 
as  plaintiff  was  concerned,  by  a  verdict  for  the  smallest  coin 
known  to  our  currency.  These  matters  I  felt  constrained  to 
submit  to  the  jury,  and  they  returned  a  verdict  of  thirty  dol- 
lars." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because  the  witness  on  the  part  of  the  plaintiff,  John  Kirk* 
patrick,  was  an  incompetent  witness,  as  the  suit  was  brought 
for  damage  done  to  the  crop,  and  he  was  interested  in  that  crop. 

2.  Because  defendant  was  not  responsible  for  the  acts  of  his 
slave,  in  driving  over  the  land  of  plaintiff  with  his  wagon,  if 
he  had  done  so  without  his  orders,  and  so  his  Honor  should 
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have  charged  the  jury ;  but  he  did  not  do  so,  but  said  to  the  jury 
he  did  not  think  the  defendant  was,  but  told  them  they  might 
infer  he  was,  liable,  when  there  was  no  legal  evidence  from 
which  such  an  inference  could  be  legally  drawn. 

Thomson,  for  appellant. 

Williams,  contra. 

The  opinion  of  the  Court  was  delivered  by 
O'Neall,  J.    The  grounds  of  appeal  are  susceptible  of  very 
brief  answers. 

1.  This  action  is  trespass  quare  clausum /regit.  Who  could 
bring  it?  No  one  but  the  owner.  A  cropper,  or  overseer,  has 
no  interest  in  the  soil,  or  in  the  crop  growing  on  it.  When  made 
and  gathered,  he  has  an  interest  that  the  share  to  which  he  may 
be  entitled  should  be  specifically  laid  off  to  him;  or  that  he  should 
receive  in  money  the  value  of  it.  In  the  growing  crop  he  has 
no  legal  interest ;  he  could  not  recover  for  damages  done  to  it 
by  a  stranger.  No  one  save  the  owner  of  the  land  could  sue 
for,  or  recover  for  such  injury.  It  is  plain,  therefore,  Kirkpatrick 
had  no  legal  interest,  which  could  render  him  incompetent.  He 
might  have  had  an  interest  in  the  question,  but  that  went  to 
his  credit,  and  of  that  the  jury  were  to  judge,  and  have  judged. 

2.  There  is  no  plainer  proposition  in  our  law,  than  that  a 
master  is  not  liable  for  the  acts  of  his  slave,  done  outside  of  his 
employment,  and  unauthorized  by  him.  But  in  this  case,  how 
does  that  rule  apply?  The  defendant,  I  understand,  justified 
the  trespass,  under  a  license  to  him  to  pass  over  the  plaintiff's 
land.  After  such  a  plea,  I  do  not  perceive  how  he  can  say  that 
his  slave  drove  his  wagon  and  team  over  the  .plain  tiff's  land 
without  his  authority.  But  waiving  that,  the  slave  was  in  his 
employment ;  he  drove  sometimes  the  way  licensed,  and  some- 
times a  shorter  way,  unlicensed.  What  is  the  proper  legal  pre- 
sumption ?  That  this  was  done  not  by  the  authority  of  the 
defendant  ?  Certainly  not.  The  presumption  is  the  other  way. 
The  slave  hauling  by  his  authority,  is  presumed  to  do  every 
thing  with  his  knowledge,  and  by  his  directions,  until  the  con- 


APPEALS  AT  LAW.  369 

Columbia,  May,  1864. 

trary  appears.  This  it  was  his  business  to  show,  and  failing  to 
do  it,  he  must  abide  the  consequences. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner,  and  Mtjnro,  JJ.,  con- 
curred. 

Glover,  J.,  absent  at  the  argument. 

Motion  dismissed. 


John  Colgan  vs.  Wesley  Philips,  AdnCr.  of  Joseph  Rear  den. 

In  an  action  on  an  open  account  for  goods  sold  and  delivered  to  the  infant  son  of  defend- 
ant's intestate,  who  was  living  with  his  father  when  the  debt  was  contracted,  plaintiff; 
after  proving  that  the  wife  of  intestate  had  been  his  general  agent,  offered  in  evidence, 
as  proof  of  an  admission  of  the  demand  by  the  intestate,  a  sealed  note  given  to  the 
plaintiff  by  the  wife,  in  her  own  name,  for  the  amonnt  of  the  account : — JEfc&Z,  that  the 
note  was  admissible  as  evidence  for  the  purpose  for  which  it  was  offered. 

Before  Munro,  J.,  at  Edgefield,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  This  was  an  action  of  debt.  There  were  two  counts  in  the 
declaration.  The  first  was  on  a  sealed  note  for  $107  42,  pay- 
able to  plaintiff  at  one  day,  and  bearing  date  April  15,  1853. 
The  note  was  executed  in  the  name  of  Nancy  Rearden,  the  in- 
testate's wife,  during  her  husband's  life  time,  and  was  given  by 
her  to  the  plaintiff  in  liquidation  of  an  open  account,  consisting 
chiefly  of  articles  of  clothing  furnished  to  the  intestate's  son,  a 
youth  of  about  sixteen  years  of  age.  The  second  count  in  the 
declaration  was  for  goods  sold. 
"In  order  to  establish  the  liability  of  the  defendant's  intestate  for 
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the  demand  in  question,  the  plaintiffundertooktoshow,  that  the 
former  had,  in  his  life  time,  constituted  his  wife  his  general  agent, 
if  not  for  the  transaction  of  the  whole,  at  least  for  a  considerable 
portion  of  his  business  ;  and  that  while  acting  in  that  capacity, 
which  she  did  through  a  series  of  years,  she  had  frequently  exe- 
cuted notes  in  her  own  name — although  none  were  proved  to  be 
under  seal — and  that  her  agency  in  all  such  transactions,  as 
also  the  mode  and  manner  of  their  execution,  had  invariably 
received  the  sanction  and  confirmation  of  her  husband.  On 
this  point,  the  proof  was,  I  think,  very  conclusive.  The  only 
proof,  however,  of  the  wife's  agency  in  this  particular  transac- 
tion, was  the  execution  of  the  note  in  her  own  name,  and  for  this 
purpose  it  was  offered  in  evidence  by  the  plaintiff's  counsel — I 
having  expressed  an  opinion  that  no  recovery  could  be  had  upon 
the  note  itself.  Its  introduction  for  that  purpose  was  objected  to 
by  the  defendant.  I  sustained  the  objection,  and  the  plaintiff 
having  no  other  proof  to  offer,  a  motion  for  a  non-suit  was  made 
in  behalf  of  the  defendant,  which  I  granted  upon  the  ground, 
that  however  clear  the  proof  of  the  wife's  agency  may  have 
been,  it  had  not,  in  the  contract  in  question,  been  exercised  in  a 
manner  that  could  render  her  principal  legally  responsible." 

The  plaintiff  appealed,  and  now  moved  this  Court  to  set  aside 
the  non-suit,  on  the  following  grounds : 

1.  Because  proof  of  agency  from  the  husband  to  the  wife  was, 
under  the  circumstances,  a  question  of  fact  for  the  jury,  and 
should  have  been  submitted  to  them. 

2.  Because  his  Honor,  it  is  respectfully  submitted,  erred  in 
holding,  that  the  note,  given  by  the  wife,  was  inadmissible  as 
evidence  to  show  an  affirmation  by  her  of  the  contract  of  pur- 
chase by  the  son. 

Moragne,  for  appellant,  cited  Prestwick  vs.  Marshall,  7 
Bing.  656;  Cotes  vs.  Davis,  Camp.  485 ;  Barlow  vs.  Bishop,  1 
East,  432 ;  McKinley  vs.  McGregor,  3  Whar.  369. 

Owens,  for  Abney,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  That  the  single  bill,  as  the  deed  of  a  feme 
covert,  is  void,  is  not  disputed.  Not  being  executed  in  the  name 
of  the  husband,  or  for  hitn,  from  anything  which  appears  on  its 
face,  prevents  it  from  being  set  up  as  made  by  his  agent,  and 
therefore  his  deed.  For,  as  is  said  in  Robertson  vs.  Pope,  I 
Rich.  504,  "  it  must  appear  from  the  deed,  that  the  sealing  and 
delivery  was  in  the  name  of  the  principal." 

But  in  this  case,  there  was  a  count  for  goods  sold  and  deliv- 
ered to  the  son  of  the  deceased,  a  minor,  living  with  his  parents. 

The  fact  that  the  deceased  had  constituted  his  wife  his  gene- 
ral agent,  was,  as  the  Judge  says,  conclusively  shown. 

The  single  bill,  although  void  as  such,  may  very  well  be 
regarded  as  a  written  memorandum,  by  the  wife  as  the  agent 
of  the  husband,  acknowledging,  the  justice  of  the  account  for 
the  goods  sold  to  the  son,  which  were  its  consideration,  and 
thus  may  charge  her  principal.  For  that  the  wife  may  be  the 
agent  of  the  husband  to  any  extent  which  he  may  please,  is  too 
clear  to  admit  of  doubt.  Story  on  Agency,  §  7.  Persons  deal- 
ing with  her,  had  the  right  to  consider  themselves  as  dealing 
with  the  principal.  Story  on  Agency,  § 165.  Looked  at  in  this 
way,  this  case  stands  before  the  Court  thus :  The  son  of  the 
deceased,  a  minor,  takes  up  goods  from  the  plaintiff:  when  the 
account  is  presented  the  deceased,  by  his  agent,  gives  a  void 
instrument  to  liquidate  and  discharge  the  demand.  This  is, 
beyond  all  doubt,  an  admission  of  the  liability  of  the  deceased 
to  pay,  and  hence  there  cau  be  no  doubt,  that  unless  the  effect 
of  this  statement  of  facts  should  be  altered,  by  showing  either 
that  the  authority  of  the  wife  was  less  than  is  conceded  in  the 
report,  or  that,  in  fact,  there  was  mistake  or  fraud  in  making 
the  single  bill  to  discharge  the  account,  the  plaintiff  will  be  en- 
titled to  recover. 

The  motion  to  set  aside  the  non-suit  is  granted. 

Wardlaw,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 

Motion  granted. 
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The  State  vs.  Stephen  Darby. 

If  proceedings  for  bastardy,  under  the  Act  of  1839,  (11  Stat.  16,)  are  commenced  before 
the  child  has  attained  the  age  of  twelve  years,  the  father  may,  npon  conviction,  be 
required  to  enter  Into  recognizance,  with  sureties,  for  the  payment  of  twenty-fire  dol- 
lars, annually,  for  the  maintenance  of  tihe  chWd, fromth&timt  of  its  birth,  until  it  anal  I 
attain  the  age  of  twelve  years. 

Before  Withers,  J.,  at  Newberry,  Spring  Term,  1854. 

This  was  an  indictment  for  bastardy.  The  child  was  born 
18th  February,  1840.  The  affidavit  for  the  arrest  of  the  de- 
fendant was  made  on  the  15th  April,  1851,  and  the  warrant  for 
his  apprehension  was  issued  on  the  28th  May,  1851.  A  true 
bill  was  found  against  him  at  Fall  Term,  1851 ;  and  on  the 
10th  November,  1851,  a  bench  warrant  was  issued,  and  he  was 
arrested  on  the  3rd  January,  1854.  At  Spring  Term,  1854,  he 
was  found  guilty,  and  the  following  order  passed : 

"The  defendant  having  been  convicted  of  being  the  father  of 
a  female  bastard  child,  born  of  the  body  of  Mary  Hogg,  on  the 
18th  day  Qf  February,  1840,  on  motion  of  Fair,  solicitor :  It  is 
ordered,  that  the  defendant  enter  into  recognisance,  with  two 
sureties,  in  the  sum  of  three  hundred  dollars,  conditioned  for 
the  payment  of  twenty-five  dollars  annually  from  the  time  of 
the  birth  of  the  child,  until  she  shall  attain  the  age  of  twelve 
years,  on  or  before  the  first  of  October  next,  and  in  default 
therein,  that  execution  issue  for  the  sum  of  three  hundred  dol- 
lars." 

The  defendant  appealed,  on  the  grounds: 

1.  Because  his  Honor  erred  in  not  ruling  that  the  defendant 
(after  the  said  child  had  attained  the  age  of  twelve)  could  not 
be  made  liable  for  her  support  up  to  that  time. 

2.  Because  the  order  is  in  other  respects  contrary  to  law. 
Jones,  for  appellant. 

Fair,  solicitor,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Four  cases,  all  in  manuscript  at  Columbia, 
which  have  been  brought  to  the  view  of  the  Court,  create  some 
confusion  in  the  subject  involved  in  the  present  motion.  In  the 
State  vs.  C&mpton,  (Mss.  vol.  3,  p.  611,  May  1827,)  the  warrant 
against  the  defendant  was  issued  three  years  after  the  birth  of 
the  child.  The  jury  having  found  him  to  be  the  father  of  the 
child,  he  was  ordered  to  enter  into  recognizance  for  the  annual 
payment  of  £5  for  the  maintenance  of  the  child,  until  it  should 
be  twelve  years  old,  the  first  year  to  be  computed  from  the  date 
of  the  recognizance.  Upon  appeal  by  the  solicitor,  it  was  held 
that  the  defendant  should  have  been  required  to  pay  the  instal- 
ments already  due,  computing  from  the  birth  of  the  child,  and 
to  enter  into  recognizance  for  payment  of  the  remainder,  of 
the  sum  of  £60,  in  instalments  of  £5,  payable  annually,  until 
the  child  should  attain  the  age  of  twelve  years.  The  argu- 
ments written  on  the  brief  are,  that  when  information  is  volun- 
tarily given  by  the  mother,  it  is  immaterial  whether  the  child 
is  likely  to  be  a  public  charge  or  not,  therefore,  the  object  in  re- 
quiring the  payments  is  not  indemnity  to  the  public  merely; 
and  the  gross  sum  of  £60  mentioned  in  the  Act,  seems  to 
imply  that  the  payments  shall  amount  to  that  sum.  Judge 
Johnson,  delivering  the  opinion,  says:  "  It  is  impossible,  I  think, 
to  misconceive  the  intention  of  the  Legislature  in  the  enactment 
of  the  law,  although  1  am  aware  that  the  practice  under  it  has 
been  various.  It  was,  I  think,  obviously  intended  to  operate 
both  as  a  penalty  on  the  guilty  father,  and  as  a  provision  for 
the  support  and  maintenance  of  the  child.  It  is  explicit  that  he 
shall  pay  £5  annually,  until  the  child  shall  attain  the  age  of 
twelve  years,  and  that  without  regard  to  the  circumstance, 
whether  it  has  been,  or  will  be  provided  for,  by  other  means. 
It  is,  therefore,  no  answer  to  the  demand  to  say,  that  the  child 
has  been  subsisted  by  other  means,  or  that  the  mother  or  others 
will,  or  can,  provide  for  it.  I  was,  on  the  first  view  of  the  ques- 
tion, struck  with  the  objection  arising  out  of  the  Act  limiting  the 
prosecution  for  penalties  imposed  by  law,  to  six  months  after 
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the  offence  committed,  in  cases  where  no  other  limitation  is  im- 
posed ;  but  that  is  clearly  concluded  by  (he  provision  of  this 
Act,  (1795,  5  Stat  270,)  that  the  prosecution  may  be  commenced 
on  information  given  at  any  time  after  the  birth  of  the  child." 
In  the  State  vs.  McCluney,  (Dec.  1829,  Mss.  vol.  4,  p.  486,) 
the  child  was  born  June,  1817,  the  bill  found  Spring  Term, 
1829,  and  the  case  called  for  trial  October,  1829.  (When  the 
information  was  given,  or  warrant  issued,  does  not  appear.)  A 
demurrer  upon  the  ground,  that  it  appeared  that  the  child  was 
upwards  of  twelve  years  old  at  the  trial,  was  sustained  by  Judge 
Huger  on  the  circuit,  and  his  opinion,  upon  appeal  by  the  soli- 
citor, received  the  concurrence  of  the  Court  of  Appeals — no  rea- 
sons whatever  being  given.  In  the  State  vs.  Day,  (July,  1836, 
Mss.  State  cases,  p.  51,)  the  child  was  born  in  1821— informa- 
tion given  and  warrant  issued  soon  afterwards.  The  defendant 
eluded  process,  so  that  he  was  not  arrested  until  1835 ;  and  at 
Fall  Term,  1835,  he  was  found  guilty,  and  ordered  by  Judge 
Earle  to  pay  the  annual  allowance  from  the  date  of  the  war- 
rant. Upon  appeal,  the  order  was  set  aside.  Judge  Johnson 
delivered  the  opinion  of  the  Court,  and  relied  upon  the  authority 
of  the  State  vs.  McCluney.  He  observes,  that  "according  to 
the  letter  of  the  Act,  the  father  is  only  bound  to  pay  £5  annu- 
ally, towards  the  maintenance  of  his  bastard  child,  until  it  shall 
have  attained  twelve  years  of  age,  and  the  policy  obviously 
was  to  compel  him  to  provide  for  its  support,  only  whilst  it  was 
incapable  to  contribute  anything  to  its  own  support,  and  unfit  to 
be  put  out  to  service."  In  the  State  vs.  Harmon  eU  al.  (May, 
1837,  Mss.  State  cases,  p.  83,)  upon  sci.  fa.  to  estreat  the  recog- 
nizance which  had  been  entered  into,  after  verdict  of  guilty  on 
an  indictment  for  bastardy,  the  defendants  contended  that  Har- 
mon, who  had  been  found  guilty,  was  liable  for  only  £5  a  year, 
commencing  from  his  conviction,  or  at  most,  from  the  time  in- 
formation was  given  against  him.  But  the  terms  of  the  recog- 
nizance were  large  enough  to  carry  the  liability  back  to  the 
birth  of  the  child.  Judge  (VNkall,  on  the  circuit,  considered, 
that  computing  from  the  time  of  conviction,  was  contrary  to  the 
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plain  reading  of  the  Act,  and  computing  from  the  time  of  the 
information,  was  inconsistent  with  a  former  decision,  {State  vs. 
Campion,)  and  so  the  recognizance  was  estreated  for  the  in- 
stalments counted  from  the  birth  of  the  child.  Upon  appeal, 
Judge  Evans,  delivering  the  opinion  of  the  Court,  held  that 
whatever  might  have  been  rightfully  required  by  the  sentence 
or  order  which  directed  the  taking  of  the  recognizance,  the  de- 
fendants were  concluded  by  that  judgment,  as  they  submitted 
to  it  without  appeal.  Occasion  was  however  taken  to  mention 
the  decision  in  Comp ton's  case,  and  to  declare  that  it  had  not 
been  over-ruled  by  the  cases  of  McCluney  and  Day  ;  and  thus 
the  authorities  were  collected  on  the  subject,  "  without  deciding 
on  the  true  construction  of  the  Act."  All  four  of  the  above- 
mentioned  cases,  it  will  be  observed,  were  decided  under  the 
Act  of  1795 ;  but  the  present  case  arises  under  the  Act  of 
1839,  (11  Stat.  16,  §  12.)  Upon  a  cursory  reading  of  the  two 
Acts,  the  latter  may  seem  to  be  only  a  condensation,  almost 
a  transcript,  of  the  former ;  but  there  are  some  differences  which 
may  well  justify  under  the  latter,  upon  a  point  which  was  very 
doubtful  under  the  former,  a  departure  from  the  result  which 
seems  to  have  been  hastily  attained  in  McCluney' s  case,  and 
upon  that  authority  to  have  been  adopted  in  Day's  case.  The 
Act  of  1795  does  not  plainly  contemplate  bastardy  as  a  criminal 
offence  ;  it  speaks,  of  accusation,  but  not  of  indictment  or  con- 
viction ;  and  it  directs,  for  the  decision  of  a  single  question,  a 
trial  by  jury,  "  either  in  the  Court  of  Sessions  or  Common 
Pleas." 

The  Act  of  1839  speaks  of  a  bill  of  indictment,  confines  the 
trial  to  the  Court  of  Sessions,  and  provides  for  acquittal  and 
conviction.  It  moreover  superadds,  that  "  Should  the  person 
accused  evade  or  resist  the  warrant  so  issued,  it  shall  be  the  duty 
of  the  constable  to  return  the  same  to  the  Clerk  of  the  Court,  as 
other  Session  papers,  with  a  special  note  thereof  by  way  of  return 
on  oath,  whereupon  a  bill  of  indictment  may  be  given  out,  and 
if  found,  a  bench  warrant  may  issue."  Now  is  it  to  be  held, 
that  if,  in  such  a  case,  a  bench  warrant  should  be  issued,  and 
the  defendant  should  be  successful  in  evading  the  process  of 
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the  law,  until  the  child  shall  have  nearly  or  entirely  attained 
the  age  of  twelve  years,  so  that  the  trial  cannot  be  brought  on 
before  that  event,  the  defendant  shall  thereupon  be  discharged  ? 
We  might  hold  so,  if  the  whole  purpose  of  the  law  is  to  save 
the  life  of  the  child,  until  it  reaches  the  age  of  twelve  years,  and 
the  Legislature  has  attempted  to  effect  that  purpose  only,  by 
compelling  the  father  to  provide  for  the  subsistence  of  the  child 
during  its  tender  years.    Under  such  a  view  it  might  be  said, 
that  the  purpose  was  effected,  and  the  contemplated  means  ren- 
dered unnecessary,  whenever  in  any  way,  or  through  any 
means,  the  prescribed  age  was  reached  by  the  child.    But  if  the 
obligation  imposed  upon  the  father  to  provide  a  certain  sum  for 
the  maintenance  of  his  bastard  child,  contains  the  obligation  to 
reimburse  those  who  have  made  the  provision  in  his  stead  and 
upon  his  default;  there  is  reason  in  bringing  within  the  policy  of 
the  law  the  prescribed  exactions,  taken  from  the  father  for  the 
purpose  of  reimbursing  others  who  have  been  at  the  cost  of 
past  maintenance  for  the  child,  no  less  than  those t  exactions 
which  may  be  directly  applied  to  its  future  maintenance.    And 
if  the  enactment  was  intended  to  operate  as  a  penalty  on  the 
father,  no  less  than  as  a  provision  for  the  child,  there  is  still 
plainer  reason  for  disregarding  the  age  of  the  child  at  the  time 
when  the  trial  is  to  take  place,  for  decision  of  the  facts  upon 
which  the  father's  liability  to  the  penalty  depends.     We  are  of 
opinion  that  if  proceedings  against  the  father  should  be  com- 
menced before  the  child  has  attained  the  age  of  twelve  years,  • 
he  may,  upon  conviction,  be  required  to  enter  into  recognizance, 
with  sureties,  for  the  payment  of  twenty-five  dollars  annually 
for  the  maintenance  of  the  child,  from  the  time  of  its  birth  until 
it  shall  attain  the  age  of  twelve  years.    The  indictment  should 
ascertain  the  time  of  the  birth.     The  death  of  the  child  may 
discharge  subsequent  liability  under  the  recognizance ;  but  upon 
a  fieri  facias  in  default  of  any  recognizance,  or  a  fieri  facias 
after  the  sci.fa.  upon  forfeited  recognizance,  the  instalments 
previously  payable  must  have  been  all  paid  before  satisfaction 
or  stay  of  the  execution  could  be  directed.    We  are  not  now 
called  on  to  determine  what  should  be  ordered  in  the  case,  which 
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has  been  urged  as  an  objection  to  our  conclusion,  of  a  father 
who  has  voluntarily  provided  for  his  bastard  child  to  the  extent 
required  by  the  Act,  during  several  years,  and  who  has  been 
indicted  and  convicted.  The  principle  of  reimbursement  would 
not  extend  to  such  a  case  ;  reason  for  mitigating  a  punishment 
would  exist ;  and  no  doubt  the  discretion  of  the  Judge,  whose 
duty  it  might  be  to  make  the  order  for  recognizance  to  be  en- 
tered into,  would,  upon  a  proper  showing  of  the  facts,  be  found 
sufficient  to  render  the  requirements  of  the  law  conformable  to 
the  justice  of  such  a  case. 

The  motion  is  dismissed. 

O'Neall  Glover  and  Munro,  J  J.,  concurred. 

Motion  dismissed. 
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The  State  vs.  John  P.  Sellers. 

A  jailer  fe  an  offieer  amenable  to  the  provisions  of  the  Act  of  1829  (6  Stat  390)  "  for 
the  punishment  of  the  official  misoonduot  of  district  officers."  (a) 

The  mode  of  appointment  enters  not  into  the  essentials  of  an  offioe ;  nor  does  the  dura- 
tion of  the  office. 

Without  misoondaot  on  his  parti  a  sheriff  is  not  liable,  crimxnalUert  for  the  jailer. 

A  jailer  indicted  for  offioial  misconduct  cannot  show  in  defence,  that  his  appointment 
was  not  in  writing,  as  required  by  the  Act  of  1839. 

An  offieer  who  has  assumed  the  duties  of  the  office  cannot  himself  dispute  the  validity 
of  his  own  appointment,  even  where  he  is  proceeded  against  criminaliter. 

The  Act  of  1829  includes  all  officers  whose  authority  does  not  extend  beyond  a  district, 
whether  it  be  limited  to  a  territorial  subdivision,  or  not 

It  cannot  be  said  that  an  officer's  authority  is  not  limited  to  a  single  district,  because 
special  oircumstanoes  may,  occasionally,  give  him  privileges  beyond  it. 

An  officer  whose  term  has  expired,  or  who  has  resigned,  or  been  removed,  may  be  in- 
dicted under  the  Act  of  1829. 

Furnishing  prisoners  under  his  charge  with  spirituous  liquors,  may  amount  to  official 
misconduct,  for  which  a  jailer  may  be  convicted  under  the  Act  of  1829. 

Before  Glover,  J.,  at  Chesterfield,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  defendant  was  indicted  for  official  misconduct  as  jailer, 
under  the  Act  of  1829  (6  Stat  390). 

"The  official  misconduct  alleged  in  the  first  and  second 
counts,  consisted  in  furnishing  the  prisoners  under  his  charge 
with  spirituous  liquors.  The  third  count  alleged,  that  the  de- 
fendant used  a  part  of  the  prison  as  a  kitchen,  by  which  means 
it  was  burnt,  and  the  fourth  count  charged  him  with  habitual 
drunkenness. 

"  The  defendant  was  appointed  jailer  by  the  sheriff  in  No- 
vember, 1852,  but  not  in  writing,  and  he  continued  to  act  in  that 
office  under  his  appointment,  'til  the  29th  of  March,  1853,  when 
the  jail  was  burnt.  Six  prisoners  were  then  in  his  custody,  who 
were  all  consumed  with  the  jail,  except  William  W.  Campbell; 
together  with  two  visitors. 

(a)  Tide  Act  1837,  6  Stat  577,  and  Aot  1844, 11  Stat  296. 
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"  The  fire  commenced  in,  or,  more  probably,  under  the  floor 
of  the  room  used  as  a  kitchen,  and  the  defendant  and  his  family 
were  rescued  with  some  difficulty. 

"  Four  nights  before  the  fire  one  of  the  prisoners  said  to  the 
sheriff,  that  '  they  could  get  out  by  setting  the  jail  on  fire,'  and 
asked,  ( if  they  did  get  out  would  they  be  put  back  V  Except 
this,  there  was  no  evidence  of  the  origin  of  the  fire— whether 
by  accident,  carelessness  or  design : — the  defendant  was  not 
implicated  ;  nor  did  it  appear  that  he  was  an  habitual  drunkard. 

"William  W.  Campbell  was  confined  fourteen  or  fifteen  days 
immediately  preceding  the  burning  of  the  jail,  and  in  that  time 
he  got  nine  gallons  of  spirituous  liquors,  which  the  defendant 
kept  below,  and  furnished  to  the  prisoners,  who  drank  in  the 
presence  of,  and  with  the  defendant  and  visitors.  They  some-' 
times  procured  liquor  without  the  knowledge  of  the  defendant, 
who  requested  them  not  to  drink  in  temperately.  They  fiddled, 
danced,  cursed,  played  cards,  and  made  a  noise  which  was 
heard  beyond  the  prison.  On  one  occasion,  three  of  the  prison- 
ers were  drunk  and  two  of  them  quarreled.  The  defendant 
once  drank  with  the  prisoners  to  excess,  and  was  affected.  The 
night  before  the  jail  was  burnt,  the  noise  was  greater  than  usual. 

"  The  jury  were  instructed,  that  the  charges  embraced  in  the 
3d  and  4th  counts  were  not  supported  by  the  evidence  ;  that 
the  defendant  was  jailer  under  the  appointment  of  the  sheriff, 
and  was  such  an  officer  as  the  Act  of  1829  contemplated,  and 
that  the  furnishing  of  spirituous  liquors  to  prisoners  in  his  cus- 
tody, constituted  '  official  misconduct.' 

"  The  defendant  was  convicted." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because  the  Court  charged  the  jury  that  the  defendant,  as 
jailer,  was  such  an  officer  as  could  be  indicted  under  the  Act  of 
1829,  for  official  misconduct,  although  he  was  not  appointed  by 
the  sheriff  in  writing,  nor  was  the  same  deposited  in  the  Clerk's 
office,  under  the  Act. 

2.  Because  the  Judge  charged  it  was  official  misconduct  in 

24 
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the  defendant,  to  give  spirituous  liquors  to  the  prisoners  under 
the  circumstances,  no  evil  to  the  State  or  the  people  of  the  dis- 
trict having  been  proved  resulting  therefrom,  as  indicated  by 
the  testimony  on  the  part  of  the  State. 

3.  Because  the  charge  of  his  Honor  was  in  other  respects  con- 
trary to  law. 

Clinton,  for  appellant,  cited  Taylor  vs.  Shrine,  2  Tread.  696; 
7  Johns.  R.  549;  State  vs.  Jeter,  1  McC.  233;  I  Mill,  464; 
11  Stat.  33. 

Mclver,  Solicitor,  contra,  cited  Arch.  Cr.  PL  438 ;  2  Stark. 
Ev.  374;  State  vs.  Maberry%  3  Strob.  144. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  defendant  has  contended  that  a  jailer 
is  not  an  officer  amenable  to  the  provisions  of  the  Act  of  1829, 
(6  Stat.  390,)  "for  the  punishment  of  official  misconduct  of  dis- 
trict officers." 

The  Sheriff's  Act  of  1839  (11  Stat.  33,  i  41,  42)  directs,  that 
when  the  sheriff  does  not  himself  exercise  the  functions  of 
jailer,  he  shall  appoint  "  a  proper  and  discreet  person"  to  be 
jailer,  by  writing,  which  shall  be  deposited  in  the  Clerk's  of- 
fice ; — that  the  jailer  shall  receive  and  keep  persons  committed, 
and  make  certain  reports  to  the  Court ;  and  that  the  sheriff  shall 
be  liable  for  the  jailer. 

A  jailer,  it  is  said,  is  not  a  public  officer,  but  the  servant  of 
the  sheriff;  he  is  appointed  by  the  sheriff,  removable  at  the 
will  of  the  sheriff,  and  for  him  the  sheriff  is  liable. 

Bac.  Abr.  "  Offices  and  Officers."  "  An  office  is  a  right  to 
exercise  a  public  function  or  employment,  and  to  take  the  fees 
and  emoluments  belonging  to  it."  Every  part  of  this  definition 
applies  to  the  place  of  jailer.  "  It  is  said  to  be  a  rule,  that 
where  one  man  hath  to  do  with  another's  affairs  against  his 
will,  and  without  his  leave,  this  is  an  office,  and  he  who  is  in 
it  is  an  officer."  No  public  employment  is  more  clearly  marked 
by  the  distinguishing  trait  of  an  office  here  mentioned,  than  the 
24* 


APPEALS  AT  LAW.  871 


Colombia,  May,  1854. 


ordinary  function  of  a  jailer.  "  Officers  ought  to  be  honest 
men,  legal  and  sage ;  and  this,  says  my  Lord  Coke,  was  the 
policy  of  prudent  antiquity,  that  officers  did  ever  give  grace  to 
the  place,  and  not  the  place  only  to  grace  the  officer."  "  Every 
man  is  a  public  officer  who  hath  any  duty  concerning  the  pub- 
lic ;  and  he  is  not  the  less  a  public  officer  where  his  authority 
is  confined  to  narrow  limits ;  because  it  is  the  duty  of  his  office, 
and  the  nature  of  that  duty,  which  makes  him  a  public  officer, 
and  not  the  extent  of  his  authority."  All  this  is  properly  ap- 
plicable to  a  jailer  under  the  Act  of  1839 ; — and  that  Act,  whilst 
regulating  the  mode  of  his  appointment,  and  making  some  spe- 
cial provisions  concerning  certain  duties  prescribed  for  him,  and 
the  connection  between  him  and  the  sheriff,  recognizes  him  as 
a  known  officer,  to  whom  the  common  law  had  assigned  duties 
and  privileges.    (Bac.  Abr.  "  Gaol  and  Gaoler.    D.") 

The  mode  of  appointment  enters  not  into  the  essentials  of 
an  office,  nor  does  the  duration  of  the  office.  Many  high  offices 
have  been  held  at  the  will  of  the  appointing  power.  The 
enactment  concerning  the  sheriff's  liability  for  the  jailer  gives 
to  persons  who  are  injured  by  the  acts  of  the  jailer,  recourse  to 
the  sheriff;  but  without  misconduct  on  his  own  part,  the  sheriff 
is  no  more  liable  criminaliter  for  a  jailer,  than  his  own  sureties 
are  liable  for  him.  It  was  especially  against  those  acts  of  mis- 
conduct, from  which  no  particular  individual  can  allege  special 
damage  to  himself,  that  the  Act  of  1829  was  intended  to  guard, 
by  subjecting  public  officers  to  indictment.  Great  scandal  to 
the  district  and  great  inconvenience  to  the  community  may  re- 
sult from  such  negligent  or  drunken  habits,  dishonesty,  abuse 
of  power,  or  other  misconduct  in  a  district  officer,  as  are  sub- 
jected to  punishment  in  the  mode  provided.  Many  good  men 
may  have  occasion  to  notice,  lament,  and  even  suffer  from  such 
misconduct ;  but  no  one  can  show  direct  damage  to  himself; 
all  are  reluctant  to  become  public  prosecutors,  and  proceedings 
under  the  Act,  are  alike  to  be  instituted  ex  mero  motu,  by  the 
Solicitor,  the  Grand  Jury,  or  the  Judge.  When  a  case  of  gross 
misconduct  has  been  established,  few  public  officers  better  de- 
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serve  the  reproof  of  the  Court,  and  the  penalties  of  the  law. 
The  sheriff  had  not  made  the  appointment  in  writing.  He  had, 
however,  made  an  appointment,  and  under  it  the  jailer  was,  and 
had  long  been,  in  the  exercise  of  his  office,  at  least  as  officer 
de  facto.  To  the  sheriff,  or  to  the  jailer  himself,  the  writing,  as 
the  required  evidence  of  the  appointment,  might  have  become 
material  to  sustain  a  plea  of  justification  in  certain  cases,  or  to 
acquit  the  sheriff  from  a  charge  of  misconduct  on  his  part,  in 
permitting  one  not  duly  appointed  to  exercise  the  office  of 
jailer.  But,  an  officer  who  has  assumed  the  duties  of  an  office, 
cannot  himself  dispute  the  validity  of  his  own  appointment. 
This  principle,  often  applied  in  civil  cases,  was  enforced  in  a 
criminal  proceeding  against  one  who  acted  as  constable,  (3 
Strob.  146 :  The  State  vs.  Maberry,)  and  is  essential  to  the 
protection  of  the  public,  against  the  misconduct  of  those  who 
usurp  office,  or  neglect  regulations  which  have  bfeen  made  con- 
cerning offices,  to  which  they  have  been  rightfully  appointed. 

The  Act  of  1829  is  confined  to  officers  "  whose  authority  is 
limited  to  a  single  election  or  judicialdistrict ;"  and  it  is  con- 
tended that  a  jailer  is  not  included — first,  because  his  authority 
is  not  limited  to  a  district,  but  extends  beyond,  as  for  instance 
in  the  fresh  pursuit  of  felons,  who  have  escaped  from  jail;  and, 
second,  because  his  authority,  if  limited,  is  confined  to  the  jai), 
the  prison-house  itself— and  the  Act  contemplates  only  those 
whose  authority  is  co-extensive  with  a  district.  The  Act,  as 
removal  from  office  was  looked  to,  was  framed  so  as  to  exclude 
those  officers  who,  under  the  State  Constitution,  (Art.  V.  §  3, 
and  Amendment  of  1828,)  can  be  removed  only  by  impeach- 
ment. It  clearly  includes  all  whose  authority  does  not  extend 
beyond  a  district,  whether  it  may  be  limited  to  a  territorial  sub- 
division or  not,  and  does  not  more  plainly  embrace  a  magistrate 
or  a  clerk,  than  it  does  a  jailer.  A  jailer  is  jailer  for  a  particu- 
lar district.  Special  circumstances  may  occasionally  give  to 
him  or  to  a  sheriff  certain  privileges  out  of  his  district ;  but  be, 
no  more  than  the  sheriff,  can,  on  that  account,  properly  say  that 
his  authority  is  not  limited  to  his  own  district. 
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The  second  section  of  the  Act  of  1829  enacts  that  "  it  shall 
be  the  duty  of  the  presiding  Judge,  before  whom  such  officer 
shall  be  tried,  to  cause  a  certified  copy  of  the  indictment  to  be 
immediately  transmitted  to  the  Governor,  who  shall,  upon  re- 
ceipt thereof,  declare,  by  proclamation,  his  office  vacant,  and  the 
same  shall  be  filled,  as  in  case  of  the  death  or  resignation  of  the 
incumbent."  It  is  said  that  this  jailer  has  been  removed  from  his 
office  by  the  sheriff,  and  his  place  filled  by  a  successor  appointed 
by  the  sheriff;  that  therefore  the  Governor  cannot  declare  his 
office  to  be  vacant,  nor  can  the  vacancy  be  filled,  as  in  case  of 
death  or  resignation ;  and  that  the  whole  second  section  shows 
that  the  Act  contemplated  only  those  offices  for  which  a  term 
was  prescribed  by  law,  and  which,  without  proclamation  under 
this  Act,  could  become  vacant  only  by  expiration  of  term,  death 
or  resignation.  It  has  not  been  contended,  but  with  equal  force 
might  be,  that  the  Act  was  intended  to  operate  only  during  the 
continuance  of  a  delinquent  officer's  term,  and  consequently, 
that  by  resigning,  an  officer  might  always  evade  punishment 
for  official  misconduct.  This  latter  proposition  would  impute 
extravagant  absurdity  to  the  Legislature,  and  it  helps  to  show 
the  true  meaning  of  the  Act.  The  first  section  provides  for 
punishment  by  fine  and  imprisonment  of  an  officer  convicted 
under  it;  the  second  provides  for  removal  from  office.  In  cases 
to  which  the  second  is  not  applicable,  the  first  loses  none  of  its 
efficacy.  The  evils  which  the  Act  was  intended  to  correct, 
may  exist  as  well  in  the  case  of  a  clerk  appointed  by  a  Judge, 
to  act  during  the  sitting  of  a  Court,  (11  Stat.  80,  §  42,)  or  in  the 
case  of  a  sheriff,  whose  term  of  office  expired  after  he  became 
liable  to  indictment  under  the  Act  of  1844,  (11  Stat.  296,)  or  in 
the  case  of  a  jailer  now  removed  from  office,  as  in  the  case  of 
an  officer  yet  exercising  the  functions  of  office.  The  other  pun- 
ishment may  be  awarded,  although  the  removal  from  office 
may  have  been  rendered  unnecessary.  The  cases  which  have 
been  suggested,  show  that  the  second  section  cannot  avail  to 
restrain  the  generality  of  the  first.  The  Governor's  proclama- 
tion may  have  been  intended  to  be  the  definite  and  orderly  de- 
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termination  of  the  office,  in  a  case  where  it  would  serve  that 
purpose ;  but  it  may  also  have  been  designed  to  be  a  notice  to 
guard  the  public  against  farther  assumptions  of  office  by  the 
convicted  officer,  or  as  a  disgrace  to  him,  in  itself  constituting 
part  of  the  punishment  to  which  his  offence  is  subject.  It  may, 
in  all  cases,  be  proper  for  the  Judge,  according  to  the  Act,  to 
cause  the  certificate  to  be  sent  to  the  Governor,  and  for  the 
Governor  to  issue  a  proclamation,  varying  its  terms  according 
to  the  state  of  the  case.  But  however  that  may  be,  the  salutary 
provisions  of  the  Act  would  be  strangely  defeated,  if  they  could 
be  extended  only  to  cases  where  vacancy  of  the  office  must 
result  from  the  conviction. 

The  defendant's  counsel  has  not,  in  this  Court,  urged  the  second 
ground  of  appeal,  but  still  he  has  submitted  it,  so  as  to  require 
an  adjudication.  The  specifications  of  misconduct  contained  in 
the  first  and  second  counts  of  the  indictment,  were  made  with 
such  terms,  "  unlawful — in  violation  of  his  official  duty,  &c." — 
as  left  to  the  Court  and  jury  inquiry  into  degree,  manner  and 
circumstances.  Whilst  every  possible  delivery  of  spirituous 
liquors  by  a  jailer  to  his  prisoners  need  not  have  been  held  crimi- 
nal, as  is  every  delivery  to  a  slave  by  one  having  no  permit,  the 
inquiry  ascertained  that  in  the  acts  alleged  and  proved  against 
the  defendant,  his  duty  had  been  violated. 

Our  jails  are  generally,  by  their  plan  and  situation,  ill  de- 
signed for  the  preservation  of  good  discipline  in  them,  and  our 
statutory  regulations  on  this  subject  are  very  deficient.  But  for- 
tunately, the  number  of  prisoners  is  not  often  great;  and  the 
propriety  of  that  discipline  which  keeps  apart  males  and  females, 
felons  and  debtors,  whites  and  blacks,  and  excludes  from  the 
use  of  the  prisoners  noxious  stimulants,  is  too  obvious  to  be 
neglected,  by  any  such  "  discreet  person  as  ought  to  be  jailer." 

Sometimes  rumors  of  abuses,  which  turn  a  jail  into  a  den  of 
iniquity  and  school  of  vice,  have  called  for  remarks  from  the 
bench  to  the  Grand  Jury,  and  such  abuses  must  be  expected  to 
come  from  the  commingling  of  prisoners,  and  furnishing  them 
with  spirituous  liquors.     Wherever,  by  these  or  similar  means, 
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used  by  himself,  or  connived  at  when  others  use  them,  the 
sheriff  or  jailer  allows  an  interruption  to  be  made  of  the  good 
order  which  should  prevail  throughout  a  prison,  his  conduct 
tends  to  bring  the  administration  of  public  justice  into  disgrace; 
and  when  carried  to  a  considerable  extent,  produces  a  state  of 
things  worse  than  would  be  the  turning  loose  of  all  prisoners 
committed  to  his  keeping.  In  the  case  before  us,  some  dark 
features  are  exhibited.  The  defendant  has  been  acquitted  of 
habitual  drunkenness  in  office :  but  once,  at  least,  he  drank  to 
excess  with  the  prisoners  in  his  charge.  He  kept  in  the  jail  itself 
a  quantity  of  spirituous  liquor — under  the  circumstances,  enor- 
mous. He  witnessed  scenes  of  debauchery,  to  which  the  use 
of  liquor  naturally  led  ;  and  there  is  too  much  reason  to  fear 
that  the -riotous  excess  which  he  indulged,  at  a  late  hour  of  the 
night,  were  in  some  way  connected  with  the  awful  destruction 
of  human  life  which  a  few  hours  afterwards  was  involved  in 
the  burning  of  the  jail. 

The  motion  is  dismissed. 

O'Neall,  Withers,  Whitner,  Glover  and  Munro,  JJ. 
concurred. 

Motion  dismissed. 
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Cullen  Lark  vs.  James  Cunningham. 

Though  a  father,  when  he  puts  slaves  in  the  possession  of  his  married  daughter,  may 
annex  conditions  to  the  delivery—as,  for  instance,  he  may  reserve  the  title  in  him- 
self—and they  will  be  binding  on  the  husband,  though  he  be  ignorant  of  them ;  yet, 
there  must  be  good  faith  in  the  transaction,  for  if  It  be  fraudulent,  as  against  the  hus- 
band, his  rights  will  rest  upon  the  delivery— the  conditions  being  void  as  to  him. 

A  father  put  slaves  in  the  possession  of  his  married  daughter,  and  took  from  her  a  paper 
by  which  she  promised  to  return  them  when  called  for,  and  such  paper  was  designedly 
concealed  from  the  husband.  The  jury  having  found  that  the  condition  annexed  to 
the  delivery  was  fraudulent  as  against  the  husband,  and  that  his  marital  rights  had 
attached,  the  Court  of  Appeals  refused  to  disturb  their  verdict. 

Before  O'Neall,  J.,  at  Laurens,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  This  was  an  action  of  trover,  to  recover  the  value  and  hire 
of  a  negro  man  slave,  Ben.  The  plaintiff  married  the  daughter 
of  the  defendant,  his  only  child.  When  they  went  to  house- 
keeping, in  March,  1851,  the  slave,  now  in  dispute,  went  home 
with  them. 

"  In  the  Spring  of  1851,  on  their  way  from  the  Poplar  Spring 
meeting  house,  defendant  said  to  Waldrop,  one  of  the  witnesses, 
'he  had  given  to  them'  [the  plaintiff  and  his  wife]  ca  negro 
boy  and  two  women,  and  if  his'  (the  plaintiff's)  'father  would 
do  as  well  for  them,  he'  (the  plaintiff)  'would  have  a  fine 
little  start.'  In  June,  1852,  while  the  negro  Ben  was  run  away 
from  the  plaintiff,  the  defendant  said  to  Austin,  che  thought 
Ben  could  be  got,  if  Cullen  would  trade  or  swap  him — he'  (the 
defendant)  'would  give  one  of  two  women  for  him.'  In  Octo- 
ber, 1852,  the  defendant  said  to  Spears,  that '  he  was  not  allowed 
to  go  and  see  his  daughter ;  he  and  Lark  had  fallen  out  about 
some  negroes,  which  he  had  given  to  them.  The  negro,  Ben, 
ran  away,  and  he,  the  defendant,  sent  another  in  his  place, 
whom  the  plaintiff  sent  back.  Lark  and  Pitts,'  he  said,  '  came 
in  pursuit  of  Ben ;  they  rode  down  to  the  field  where  he  was 
at  work.    On  seeing  them,  he  ran ;  the  plaintiff  rode  back  to 
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the  house,  demanded  the  slave,  and  cursed  him  (the  defendant) 
for  a  d — d  old  abolitionist.' 

"  On  the  part  of  the  defendant,  a  paper,  signed  by  his  daugh- 
ter, Mrs.  Lark,  was  given  in  evidence,  which  acknowledged 
the  receipt  of  four  slaves,  Ben  and  two  women  and  a  child, '  to 
be  returned  to  the  defendant  when  called  for.'  This  paper  was 
prepared  under  the  advice  of  James  H.  Irby,  who  was  applied 
to  by  the  defendant,  to  know  how  he  could  control  the  property. 
He  (the  defendant)  asked  him  (Irby)  if  a  receipt  from  his  daugh- 
ter would  have  that  effect.  Irby  told  him  it  would.  The  de- 
fendant said  he  did  not  wish  the  plaintiff  to  know  it,  to  prevent 
his  feelings  irom  being  wounded,  and  that  it  might  create  un- 
pleasant feelings  between  him  and  his  wife. 

"  John  Shell,  the  defendant's  overseer,  proved  that,  when  the 
property  went  into  the  possession  of  the  plaintiff,  the  defendant 
told  him,  c  the  property  was  for  the  use  of  his  daughter,  but  it 
was  to  remain  his '  (the  defendant's)  '  until  he  saw  fit  it  should 
be  otherwise.  The  defendant  said  he  had  made  an  arrange- 
ment to  that  effect,  and  that  he  acted  in  conformity  to  the  ad- 
vice of  counsel.' 

"  For  the  plaintiff,  in  reply,  it  appeared,  from  the  testimony  of 
David  Bell,  that  the  defendant  spoke  to  him  of  the  instrument 
of  writing  signed  by  his  daughter ;  he  said  that  the  plaintiff 
knew  nothing  about  it,  and  it  would  not  have  been  known,  if 
all  things  had  gone  right.  He  (the  defendant)  said  he  intended 
to  have  the  property  entailed,  if  it  was  in  the  plaintiff's  pos- 
session. A  conversation  took  place  between  the  defendant  and 
his  daughter,  at  the  house  of  Capt.  6.  W.  Sullivan.  She  asked 
her  father  if  it,  the  paper,  could  not  be  kept  from  her  husband ; 
she  said  she  was  afraid  if  he  knew  it  he  would  abuse  her. 
This  was  in  a  few  days  after  the  plaintiff  and  defendant  had 
fallen  out  about  the  negro,  Ben.  To  this  witness,  Sullivan, 
the  defendant,  in  August,  before  Ben  ran  away,  said  he  had 
reserved  the  title  to  the  negroes  he  had  placed  in  the  plaintiff's 


"  The  question  of  gift  or  no  gift,  was  carefully  submitted  to 


378  APPEALS  AT  LAW. 

Luke  vs.  OuurfnghftiiL 

the  jury.  In  speaking  of  the  concealment  of  the  paper  from  the 
husband,  which  it  was  argued  constituted  a  fraud  upon  him,  I 
said  to  the  jury,  it  was  difficult  for  me  to  conceive  how  that 
could  be  a  fraud  upon  him.  The  property  placed  in  his  pos- 
session was  the  defendant's,  and  not  his  wife's.  Still,  the  Court 
of  Appeals  (a)  had  pretty  strongly  intimated  an  opinion,  that 
that  such  a  paper  as  that  executed  by  the  wife  might  be  a  fraud 
on  the  husband.  It  was,  therefore,  an  inquiry  to  be  made  by 
them,  and  if  they  found  such  facts  in  the  case  as  satisfied  them 
of  the  fraud,  they  might  find  for  the  plaintiff". 

"  The  jury,  after  several  hour's  deliberation,  found  a  verdict 
for  the  plaintiff,  for  the  value  and  hire  of  the  slave,  $1200." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  Because  the  verdict  of  the  Jury  was  not  only  without  evi- 
dence, but  against  the  evidence  of  the  case,  and  the  charge  of 
his  Honor,  the  presiding  Judge,  upon  the  law  and  the  facts. 

2.  Because  it  is  respectfully  submitted  that  his  Honor  erred 
in  this,  to  wit :  in  saying  to  the  jury  in  regard  to  the  receipt,  that 
(( its  effect  would  be  destroyed,  as  against  the  husband,  if  they 
could  find  anything  in  the  case  that  satisfied  them  that  it  was 
a  fraud  upon  the  husband,  though  it  was  a  difficult  proposition 
of  law  to  his  mind,  that  merely  withholding  from  the  know- 
ledge of  the  husband  the  fact  of  the  existence  of  the  receipt 
could  be  considered  a  fraud,  when  the  slaves  included  in  the 
receipt  were  capable  of  rendering  him  service,  and  that  he  could 
not  regard  it  as  such  ;  but  inasmuch  as  his  brother  Withers 
had  thrown  out  a  remark,  by  way  of  illustration,  to  that  effect, 
in  delivering  the  opinion  of  the  Court  of  Appeals  in  this  case, 
that  he  felt  himself  bound  to  say  to  them  that  if  they  were  so 
satisfied  they  might  find  for  the  plaintiff;"  when,  in  fact,  there 
was  nothing  in  the  case  proved,  that  could  constitute  a  fraud 
upon  the  plaintiff,  and  the  remark  referred  to  in  the  opinion  of 
the  Appeal  Court  had  no  application  to  this  case. 

(a)  See  this  ease  Ante  p.  57. 
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3.  Because  the  defendant's  delivery  of  the  slaves  in  question 
to  his  daughter,  upon  terms  expressed  in  her  reeeipt  taken  by 
him,  was  no  fraud  upon  the  plaintiff— the  evidence  being  that 
the  slaves  were  capable  of  rendering  service. 

4.  Because  it  is  respectfully  submitted,  the  delivery  by  a 
father,  of  slaves  to  his  married  daughter,  taking  her  receipt  for 
the  same,  "  to  be  returned  when  called  for,"  without  the  know- 
ledge of  the  husband,  is  no  fraud  upon  the  husband. 

Irby,  Henderson,  Sullivan,  for  appellant. 
Young ,  Simpson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  On  the  first  trial  of  this  case,  a  receipt  given  by 
the  plaintiff's  wife,  without  his  knowledge,  admitting  that  the 
negro  in  controversy,  with  some  others,  li  was  to  be  returned 
when  called  for,"  was  offered  in  evidence,  and  rejected  by  the 
presiding  Judge.  For  error  in  this  ruling,  a  new  trial  was 
granted,  and  the  Judge,  who  delivered  the  opinion  of  this  Court, 
says,  "  Something  more  than  merely  his  ignorance  of  what  the 
father  said  or  did,  must  appear  to  make  it  a  fraud  on  his  marital 
rights ;"  and  he  supports  this  view,  not  only  on  the  authority  of 
cases  referred  to,  but  by  some  put  by  way  of  illustration,  and 
concludes,  that  in  the  cases  suggested,  the  husband  would  be 
liable  for  the  acts  of  his  wife,  except  by  showing  a  fraud  by 
concealment  or  otherwise.  It  is  admitted  that  the  husband 
would  be  bound  by  his  wife's  declarations,  whether  by  deed  or 
parol ;  and  although  conditions  and  limitations  may  be  annexed 
to  the  delivery  or  gift,  that  are  known  only  to  the  wife,  and  un- 
known to  the  husband,  yet  that  he  would  be  bound  by  them. 

He  claims  through  his  wife,  and  must  adopt  her  acts.  (Hen- 
son  vs.  Kinard,  3  Strob.  Eq.  371.) 

The  second,  third  and  fourth  grounds  of  appeal  submit,  that 
there  was  nothing  in  the  case  proved  that  could  constitute  a 
fraud  upon  the  plaintiff. 

Although  the  mere  ignorance  of  the  husband  that  conditions 
had  been  imposed  on  the  delivery  of  the  property,  would  not 
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defeat  such  conditions ;  yet  there  is  a  manifest  distinction  be- 
tween an  ignorance  on  his  part  and  a  designed  concealment  on 
the  part  of  the  parent.  The  former,  without  more,  would  not 
authorize  a  presumption  from  which  fraud  could  be  inferred ; 
whereas  the  latter  closes  all  the  channels  through  which  the 
husband  might  derive  a  knowledge  of  his  rights  to  the  property. 
Studied  concealment  is,  of  itself,  a  fact  from  which  an  intention 
to  deceive  may  be  inferred.  Suppose  the  delivery  of  slaves  to 
a  son-in-law,  coupled  with  a  secret  understanding,  designedly 
concealed,  that  a  loan  only  is  intended  ;  and,  acting  under  the 
presumption  of  a  gift,  which  the  law  authorizes,  he  shall  pur- 
chase real  estate,  and  incur  all  the  expense  incident  to  the  set- 
tlement of  a  plantation  :  the  parent,  in  the  mean  time,  stand- 
ing by  and  interposing  no  claim  till  a  large  investment  is  made 
in  lands  that  are  no  longer  valuable,  when  the  force  necessary 
for  their  cultivation  is  withdrawn.  Will  it  be  said  that  this  is 
not  a  fact  from  which  fraud  may  be  inferred  ?  It  is  not  unlike 
the  familiar  case  of  one  who  stands  by  and  sees  another  erect 
expensive  improvements  on  real  estate  under  color  of  an  appa- 
rently good  title,  without  interposing  his  better  title.  Other 
cases  may  be  readily  suggested,  which  will  justify  the  former 
opinion  delivered  in  this  case,  touching  the  effect  of  the  receipt, 
as  against  the  husband ;  and  how  far  circumstances  may  au- 
thorize the  conclusion,  that  there  was  a  design  to  conceal  what 
he  ought  to  know. 

The  concealment  connected  with  the  receipt  was  properly 
submitted  to  the  jury,  and  the  defendant  has  had  the  benefit  of 
strong  intimations  by  the  presiding  Judge  against  the  inference 
of  fraud  from  that  circumstance.  This  Court  would  have  been 
satisfied  if  the  verdict  had  been  for  the  defendant ;  but  can  see 
no  reason  to  order  a  third  trial. 

Motion  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner,  and  Munro, 
JJ.,  concurred. 

Motion  dismissed. 
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Catherine  C.  Freeman  and  Henrietta  Freeman  vs.  Joseph 
Jennings,  Eafr  of  Henry  F.  Freeman. 

The  Ordinary  had  admitted  to  probate,  in  solemn  form,  a  last  will  and  testament,  and 
and  an  appeal  was  taken  by  the  two  distributees.  One  of  the  appellants  assigned  all 
her  interest  to  a  trustee  for  the  other,  who  was  an  infant;  and,  on  motion,  the  Circuit 
Judge  gave  leave  to  strike  her  name  from  the  record,  with  permission  for  the  oanse  to 
proceed  in  the  name  of  the  infan  t  alone,  by  guardian  ad  litem.  At  the  trial,  the  party 
whose  name  had  been  stricken  from  the  record  was  offered  as  a  witness  for  the  infant 
appellant,  and  objected  to  as  incompetent,  because  liable  for  costs  which  had  accrued 
while  she  was  a  party  to  the  record.  The  objection  waB  overruled,  and  she  was  exam- 
ined : — On  appeal,  the  opinion  of  the  Circuit  Judge  on  both  points  was  sustained. 

A  motion  to  strike  from  the  record  the  name  of  a  party  is  addressed  to  the  sound  dis- 
cretion of  the  Court 

An  appeal  from  the  Ordinary's  decree  admitting  to  probate,  in  solemn  form,  a  last  will 
and  testament,  may  be  prosecuted  in  the  name  of  any  party  interested  who  is  dissat- 
isfied with  the  decree. 

If  pending  the  appeal  one  of  the  appellants  should  release  or  assign  his  interest,  and  his 
name  be  stricken  from  the  record,  the  other  appellants  may  go  on  with  the  cause . 

Where  a  motion  is  made  to  strike  a  party's  name  from  the  record,  it  may  be  required, 
as  a  condition,  that  the  oosts  should  be  paid;  but  if  no  such  condition  be  then  imposed, 
and  the  party  be  afterwards  offered  as  a  witness,  it  cannot  be  made  an  objection  to  his 
competency  that  he  was  liable  for  costs  whjah  had  aoorned  before  he  oeased  to  be  a 
party. 

Before  Munro,  J.,  at  Edgefield,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  This  was  a  suggestion  in  the  form  of  an  appeal  from  the 
decree  of  the  Ordinary  of  Edgefield  district,  admitting  to  pro- 
bate the  will  of  Henry  F.  Freeman,  deceased.  The  will  was 
executed  on  the  8th  of  June,  1851,  and  the  testator  departed 
this  life  on  the  1st  of  August  following.  The  will  was  admitted 
to  probate,  in  common  form,  the  7th  October,  1851,  and  the 
decree  of  the  Ordinary  admitting  it  to  probate  in  solemn  form, 
.bears  date  the  27th  July,  1852. 

"  The  testator  left  a  widow  and  an  infant  daughter,  born  since 
the  testator's  death,  who  appealed  from  the  decree  of  the  Ordi- 
nary, on  the  following  grounds : 

"  1.  Because  the  will  had  not  been  executed  with  all  the  form- 
alities prescribed  by  law. 
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"2/  Because  the  testator  was  under  age  at  the  time  of  exe- 
cuting said  will* 

"  3.  Because  undue  influence  had  been  practised  in  procur- 
ing the  execution  of  said  will. 

"  4.  Because  at  the  time  of  the  execution  of  said  will,  the  tes- 
tator was  laboring  under  partial  insanity,  or  an  insane  aversion 
to  his  wife. 

({ The  appellant,  Catherine  C.  Freeman,  having  executed  a 
release  of  all  her  interest  in  her  deceased  husband's  estate,  to 
W.  G.  Moragne,  Esq.,  in  trust  for  her  infant  daughter,  Henrietta 
Freeman,  on  the  opening  of  the  case,  a  motion  was  made  to 
strike  out'of  the^record  the  name  of  Catherine  C.  Freeman,  and 
to  permit  the  cause  to  proceed  in  the  name  of  the  said  infant 
Henrietta,  by  a  guardian  ad  litem;  which  motion  was  granted. 

il  During  the  progress  of  the  trial,  the  said  Catherine  C.  Free- 
man was  offered  as  a  witness  in  behalf  of  the  appellant.  Her 
competency  was  objected  to  on  the  ground  of  her  liability  to 
the  appellee — in  the  event  the  suit  should  be  decided  in  his 
favor — for  the  costs  that  had  accrued  while  she  was  a  party  to 
the  record.  This  objection  I  also  overruled,  and  she  was  per- 
mitted to  testify. 

"Neither  the  form  of  the  will,  or  the  competency  of  the  testa- 
tor, although  under  age,  to  dispose  of  his  personal  estate,  was 
seriously  contested. 

"  The  remaining  grounds,  undue  influence  and  partial  insan- 
ity, or  morbid  delusion,  were  submitted  to  the  jury  with  suita 
ble  instructions,  who  rendered  a  verdict  declaring  the  will  to  be 
null  and  void." 

The  executor  appealed,  and  now  moved  this  Court  for  a  new 
trial. 

Carroll,  Bauskett,  for  appellant. 
Moragne,  Spann,  contra. 

The  opinion  of  the  Court  was  delivered  by 
Glover,  J.    The  last  will  and  testament  of  Henry  F.  Free- 
man was  admitted  to  probate,  in  solemn  form  of  law,  by  the 
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Ordinary  of  Edgefield  district,  and  from  his  decree  an  appeal 
was  taken  by  the  widow  and  child  of  the  testator  to  the  Circuit 
Court  of  Law.  A  verdict  was  rendered  by  the  jury,  which 
found,  that  the  paper  propounded  was  not  the  last  will  and 
testament  of  Henry  F.  Freeman.  From  this  verdict,  the  execu- 
tor has  appealed  to  this  Court  for  a  new  trial,  and  also  to  reverse 
the  order  of  the  presiding  Judge,  permitting  the  name  of  Cath- 
erine C.  Freeman  to  be  struck  from  the  record. 

The  grounds  of  appeal  present  three  questions  for  considera- 
tion : 

1.  Was  the  order  of  the  presiding  Judge,  granting  leave  to 
strike  out  the  name  of  Catherine  C.  Freeman,  authorized  by 
law  and  according  to  the  practice  of  this  Court? 

2.  Was  she  a  competent  witness,  after  a  release  of  all  her  in* 
terest  in  the  testator's  estate  and  after  her  name  was  struck 
from  the  record,  without  the  payment  of  the  costs  which  had 
then  accrued  ? 

4.  Was  there  evidence  to  prove  either  the  general  or  partial 
insanity  of  the  testator,  or  the  exercise  of  an  undue  influence 
over  his  mind  ? 

1.  A  motion  to  strike  from  the  record  the  name  of  a  party,  is 
addressed  to  the  sound  discretion  of  the  Court,  and  will  not  be 
granted  if  it  shall  be  prejudicial  to  the  rights  of  other  parties 
(Hawkins  vs.  Lewis,  2  N.  &  McC.  141.)  In  Boyd  vs.  Boyd,- 
(3  Hill,  341,)  the  motion  was  refused  because  progress  had  been 
made  in  the  trial  of  the  cause,  and,  if  granted,  it  would  have 
operated  as  a  surprise  on  the  defendant,  who  could  not  have 
been  prepared  to  reply  to  evidence  which  was  not  anticipated. 
On  application  to  the  Ordinary  to  admit  to  probate,  in  solemn 
form,  a  last  will  and  testament,  he  is  required  to  cite  all  such 
persons  as  would  have  been  entitled  to  distribution  of  the  estate, 
if  the  deceased  had  died  intestate.  (11  Stat.  39,  sec.  xi.)  If 
any  one  of  the  parties  so  cited  shall  acquiesce  in  the  Ordinary's 
decree,  or  shall  assign  his  interest  to  the  others,  the  suggestion 
may  be  filed  and  the  appeal  prosecuted  in  the  name  of  such  as 
have  an  interest  and  are  dissatisfied  with  the  decree :  and  if,  at 
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any  time  before  the  trial  of  the  issues  presented  by  the  sugges- 
tion, one  of  the  parties  shall  release  or  assign  his  interest  and 
his  name  be  stricken  from  the  record,  it  will  not  operate  a  discoun- 
tenance or  abandonment  of  the  appeal.  The  question  l>efore  the 
Ordinary  involves  the  validity  of  the  will,  without  reference  to 
the  respective  interests  of  the  litigants,  and  an  appeal  from  his 
judgment  may  be  prosecuted  by  any  one  or  more  of  the  parties 
cited,  and  such  was  the  course  of  practice  adopted  in  Means 
and  Means,  (5  Strob.  157.)  A  verdict  rendered  on  issues  sug- 
gested in  an  appeal  from  the  Ordinary,  concludes  all  who  are 
interested  as  devisees  or  legatees. 

2.  It  is  objected  that  Catherine  C.  Freeman  was  an  incompe- 
tent witness,  because  she  was  liable  for  costs  which  had  accrued. 
A  party  to  a  suit  cannot  be  a  witness,  on  account  of  his  interest 
in  the  event  of  the  suit,  and  in  the  costs,  unless  his  interest  be 
removed,  and  the  costs  be  paid.  In  Willings  $•  Francis,  and 
another  vs  Consequa,  (Peters  C.  C.  R.  301,)  one  of  the  plaintiffs 
assigned  all  his  interest  in  the  subject  in  controversy  to  his  co- 
plaintiffs  and  paid  the  costs,  and  it  was  decided,  that  he  was 
competent.  Numerous  cases  may  be  found  in  the  Pennsylva- 
nia Reports,  sustaining  this  practice,  (Steele  vs.  Phoenix  Ins. 
Co.,  3  Binn.  312;  North  $*  ah  vs.  Turner,  9  Sergt.  &  R.  244.) 

The  argument  in  support  of  this  ground  assumes,  that  Cath- 
erine C.  Freeman  was  a  party  to  the  suit  when  she  was  offered 
as  a  witness ;  but  she  was  not  then  a  co-plaintiff.  Her  name 
had  already  been  stricken  from  the  record,  and  an  objection  to 
her  competency  then  would  equally  apply  to  all  persons  not 
clothed  with  the  character  of  parties  to  the  suit.  When  her 
name  was  taken  from  the  record,  it  may  have  been  proper  that 
terms  should  have  been  imposed.  If  an  amendment  be  in  matter 
of  substance,  or  after  the  general  issue  is  entered,  or  a  special 
plea  pleaded,  the  plaintiff  must  pay  costs  or  give  an  imparlance, 
at  the  instance  of  the  defendant.  -  (1  Tid's  Pr.  707.)  It  does 
not  appear  from  the  report,  that  the  payment  of  costs  was  re- 
quired when  the  amendment  was  made  ;  but  that  the  motion 
was  made  when  Catherine  C.  Freeman  was  offered  as  a  wit- 
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ness,  and  after  she  had  ceased  to  be  a  party.  The  principle 
established  by  the  cases  cited  in  argument  is  limited  in  its  ap- 
plication to  those  who  are  parties,  and  does  not  embrace  this 
case. 

The  Court  should  be  satisfied,  that  all  the  steps  taken  to  re- 
store the  competency  of  persons  interested  are  in  good  faith 
and  intended  to  divest  their  interest,  and  are  not  collusive.  The 
assignment  in  this  case  appears  to  have  been  made  with  a  bona 
fide  purpose,  and  a  responsible  guardian  ad  litem  of  the  infant 
co-plaintiff  has  been  appointed  to  prosecute  the  appeal. 

3.  Respecting  the  testamentary  capacity  of  Henry  F.  Free- 
man, much  evidence  was  offered  which  satisfied  the  jury  that 
he  did  not,  when  he  executed  his  last  will  and  testament,  pos- 
sess a  sound  and  disposing  mind  and  memory ;  and  this  Court 
is  not  prepared  to  say  that  their  verdict  is  not  sustained  by  the 
evidence. 

Motion  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Munro,  JJ., 
concurred. 
Motion  dismissed. 


25 
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James  T.  Bryan  vs.  Edward  Moore. 

In  owes  in  domestic  attachment  within  the  higher  jurisdiction  of  the  Court,  the  plain- 
tiff's attorney  is  entitled,  under  the  fee  bill  of  1827,  to  ten  dollars,  "in  addition  to 
the  common  008 to." 

Bat  in  such  oases  within  the  sum.  pro.  jurisdiction,  he  is  not  entitled  to  the  ten  dollars 
in  addition,  but  only  to  the  common  costs  allowed  in  sum.  pro.  cases. 

Before  Whitner,  J.,  at  York,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  This  was  a  sum.  pro.  brought  to  recover  money  alleged  to 
have  been  illegally  collected  and  paid  on  a  taxation  of  costs  by 
the  former  clerk  of  York.  The  items  of  taxation  were  not  en- 
dorsed either  on  the  original  record  or  the  fi.  fas.  The  pro- 
duction of  these  records  showed,  that  six  cases  had  been  issued 
in  domestic  attachment  against  the  present  plaintiff,  as  defendant, 
at  the  suit  of  sundry  plaintiffs  attaching  creditors.  One  case 
was  over  the  process  jurisdiction.  The  remaining  five  within 
that  jurisdiction — two  of  these  being  for  sums  under  fifty  dol- 
lars, and  the  other  three  each  for  sums  over  fifty  dollars. 
These  cases  were  all  prosecuted  to  judgment,  fi.fas.  lodged,  the 
money  made,  and  with  the  view  of  settling  the  question,  the 
point  presented  by  way  of  rule  before  a  Judge  on  circuit,  who 
declined  to  entertain  the  question,  unless  raised  at  the  instance 
of  the  debtor,  who,  it  is  said,  had  left  the  jurisdiction,  and  has 
in  no  way  since  been  heard  of,  except  as  evidenced  by  this  suit 

"  The  sum  of  $22  was  taxed  for  attorney,  in  the  case  over 
the  process  jurisdiction — $13  each  in  the  two  cases  under  fifty 
dollars,  and  $15  each  in  the  cases  over  that  sum.  These  sums 
%  were  collected  and  paid  over  by  the  sheriff  recently.  It  would 
seem  the  clerk  had  allowed  the  common  costs  of  a  writ  in  case, 
and  of  cases  in  summary  process,  and  the  additional  sum  of  $10 
under  the  item  in  the  fee  bill  "  all  cases  of  attachment  in  addi- 
tion to  common  costs,  $10."  I  was  not  satisfied  of  any  such 
error  or  excess  as  would  bring  the  plaintiff  within  the  jurisdic- 
26* 
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tion  of  this  Court,  and  on  an  intimation  of  such  opinion,  the 
plaintiff  accepted  a  non-suit,  with  leave  to  moye  the  Court  of 
Appeals  to  reverse  that  order." 

The  plaintiff  appealed,  on  the  grounds  : 

1.  Because  the  defendant  was  not  entitled  by  law  to  the  sum 
often  dollars,  in  addition  to  common  costs,  on  each  or  any  of 
the  cases  of  attachment  set  forth  on  plaintiff's  process,  as  said 
attachments  were  domestic  attachments  and  are  not  within  the 
provisions  of  the  Act  of  1827. 

2.  Because  defendant  was  not  entitled  by  law  to  ten  dollars 
in  addition  to  common  costs  on  such  of  said  cases  of  domestic 
attachment  as  were  brought  for  the  recovery  of  sums  within 
the  summary  process  jurisdiction. 

3.  Because  the  defendant  was  not  entitled  by  law  to  the  costs 
allowed  by  the  Act  of  1827,  for  commencing  and  prosecuting  a 
summary  process,  on  each  or  any  of  said  cases,  inasmuch  as 
no  such  process  was  in  fact  commenced  by  him  as  plaintiff's 
attorney  in  said  attachments,  but  the  same  were  commenced  as 
required  by  law,  by  process  issued  by  a  magistrate. 

Smith,  for  appellant. 
Witherspoor^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  Six  cases  had  been  instituted  by  way  of  do- 
mestic attachment  against  the  present  plaintiff,  and  prosecuted 
to  judgment  and  execution.  The  amount  sued  for  in  each  of 
five  of  those  cases,  placed  it  in  the  summary  jurisdiction  of  the 
Court  of  Common  Pleas,  some  of  the  five,  above,  others  below, 
fifty  dollars ;  one  of  the  six  was  in  the  higher  jurisdiction.  As 
usual  in  our  practice,  the  five  cases  were  disposed  of  on  the 
summary  process  docket,  the  other  in  the  higher  jurisdiction. 
Ten  dollars  are  claimed  in  each  of  the  cases,  in  addition  to  ordi- 
nary costs,  for  plaintiff's  attorney,  as  taxed  costs,  by  virtue  of 
the  following  provision  in  the  existing  fee  bilJ,  (6  Stat  333,)  to 
wit :  "  For  cases  in  attachment,  in  addition  to  common  costs, 
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ten  dollars/' — referring  to  the  attorney's  costs.  The  question 
is,  whether  the  Jaw  allows  to  the  plaintiff's  attorney,  in  such 
cases  as  present  this  question,  the  extra  sum  of  ten  dollars. 
This  Court  is  of  opinion  that  the  charge  is  well  founded,  as  to 
that  of  the  six  cases  which  belonged  to  the  higher  jurisdic- 
tion ;  and  that  the  like  charge  is  not  permitted  by  the  fee  bill, 
or  otherwise,  as  to  any  of  the  cases  which  belonged  to  the  sum- 
mary process  jurisdiction.  Touching  the  larger  case,  there  is 
no  room  for  doubt  under  the  language  quoted  "  for  all  cases  of 
attachment,"  although,  perhaps,  there  might  have  been  a  ques- 
tion started  under  the  fee  bill  of  1791,  where  a  magistrate  has 
issued  a  summons ;  for  the  language  used  in  1791,  was  "on 
writs  of  attachment,"  &c.  It  might  have  been  plausibly  urged 
that  this  looked  to  a  proceeding  by  process  issuing  alone  from 
the  office  of  the  Court  of  Common  Pleas.  The  difference  in  the^ 
language  of  our  present  law  is  obvious.  The  other  inquiry  is," 
Can  the  five  cases  referred  to  be  ranged  under  the  clause  of  the 
fee  bill,  "  for  cases  in  attachment,  in  addition  to  common  costs, 
ten  dollars  ?"  It  appears  very  clearly,  that  they  cannot ;  for 
there  is  another  clause  of  that  bill  referring  to  attorney's  costs, 
as  follows:  "  For  commencing,  defending  and  prosecuting  every 
case  in  summary  process,  where  the  amount  sued  for  does  not 
exceed  fifty  dollars,  two  dollars ;  in  all  cases  exceeding  fifty 
dollars,  four  dollars ;  the  two  last  exclusive  of  subpoena  writs, 
and  commissions,  and  inclusive  of  all  other  charges."  It  seems 
a  necessary  conclusion,  that  this  language  leaves  the  other 
clause  cited,  applicable  only  to  a  class  of  cases  in  attachment 
distinct  from  that  "in  summary  process." 

The  Court  was  led  to  inquire  whether  the  fee  bill  contempla- 
ted cases  instituted  by  process  from  a  magistrate;  whether 
cases,  thus  instituted,  pertained  to  any  docket  at  all;  or  whether 
the  Court  had  any  other  office  to  perform,  except  to  condemn 
the  property  attached. 

In  all  cases  of  attachment  for  a  sum  over  twenty  dollars,  the 
process  issued  by  the  magistrate  is  required  to  be  returned  to  the 
Court  of  Common' Pleas,  for  the  district  wherethe  same  may 
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be  issued,  and  of  course,  that  Court  has  to  deal  with  it  as  in  other 
cases ;  that  is,  to  try  the  cause,  and  all  collateral  issues  growing 
out  of  it — to  render  judgment,  <fcc. 

This  would  lead  to  the  entry  of  cases  on  a  docket,  and  the  ap- 
propriate docket,  reference  being  had  to  the  several  jurisdictions 
of  the  Court.  For  by  the  law  of  magistrates,  (11  Stat.  18,  sec. 
18,)  if  the  attachment  exceed  the  sum  of  twenty  dollars,  "  the 
same  shall  be  directed  to  the  sheriff,  unless  it  be  within  the 
summary  jurisdiction  of  the  Court,  in  which  case  it  may  be 
directed  to  either  the  sheriff  or  a  constable  of  the  district."  This 
provision  seems  to  contemplate  distinctly  the  action  of  the  Court, 
in  regard  to  its  summary  and  superior  jurisdiction.  If  the  case 
thus  reaches  the  summary  process  docket,  although  an  attorney 
did  not  "commence" it,  yet  one  "prosecutes"  or  "defends"  a 
"  case  in  summary  process,"  and  for  such  services  he  is  entitled 
to  the  specified  fee,  and  that  exclusively  of  any  other.  When 
a  case  reaches  a  docket  of  higher  jurisdiction,  it  is  in  the  class 
of  "cases  of  attachment,"  and  the  attorney  is  entitled  to  the 
extra  sum  of  ten  dollars.  Any  other  view  would  deprive  an 
attorney  of  any  costs  at  all  in  summary  process  cases  by  do- 
mestic attachment,  and  that  for  the  only  reason,  that  he  did  not 
institute,  and  could  not,  the  proceeding. 

Such  reasoning  leads  to  the  conclusion,  that  a  new  trial  should 
be  had,  and  it  is  adjudged  accordingly. 

O'Neall,  Wardlaw,  Whitner  and  Munro,  JJ.,  con- 
curred. 

Motion  granted. 
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The  State  vs.  John  Pettis. 

There  exist,  in  this  State,  two  olssses  of  public  ways— (1)  Public  highways ;  (2)  Neighbor- 
hood roads,  or  private  paths.  These  last  have  either  been  laid  out  by  public  authority, 
or  the  right  to  the  use  of  them  has  been  acquired  by  grant  or  prescription,  by  those 
residing  in  a  particular  neighborhood ;  they  are  not  under  the  jurisdiction  of  the 
Commissioners  of  Roads,  and  are  kept  in  repair  by  the  voluntary  labor  of  the  resi- 
dents of  the  neighborhood;  the  public,  however,  has  the  right  to  their  use,  and  for 
their  obstruction  an  indictment  is  the  remedy. 

The  erection  of  a  gate,  continued  for  more  than  twenty  years,  by  the  owner  of  the  soil, 
across  a  neighborhood  road  or  private  path— which  gate  is  opened  and  shut  at  pleasure, 
and  hinders  no  one  from  the  use  of  the  road — does  not  amount  to  an  extinguishment, 
though  it  may  to  a  modification,  of  the  public  easement 

Before  Munro,  J.,  at  Barnwell,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  defendant,  who  was  the  overseer  of  Angus  Patterson, 
was  indicted  for  obstructing  a  highway  leading  through  Mr. 
Patterson's  plantation.  The  road  in  question  leads  from  the 
Augusta  and  Charleston  road  to  a  point  on  the  Edisto  river, 
called  the  Old  Quarter  Landing.  The  landing  was  on  the  land 
of  Mr.  Patterson,  and  was  formerly  much  used  for  landing 
goods  brought  up  the  Edisto  in  boats ;  but  since  the  construc- 
tion of  the  South-Carolina  Railroad,  it  has  been  used  only  as  a 
place  for  the  deposit  of  timber.  There  was  formerly  a  post- 
office  and  store  at  this  point.  There  were  two  roads  running 
off  from  the  Augusta  and  Charleston  roads ;  they  were  distant 
about  half-a-mile  apart  at  the  points  where  they  left  the  Augusta 
road ;  at  a  distance  of  less  than  one  mile  they  intersected,  and 
thence  formed  a  common  track  to  the  landing,  which  was  one 
and-a-half  miles  from  the  Augusta  road.  There  was  no  proof 
that  either  of  these  roads  was  laid  out  by  public  authority. 
It  was  shown  that  they  existed  from  1812,  and  had  been  kept 
up  by  those  using  them.  Mr.  Patterson  became  the  owner  of 
the  plantation  over  which  they  passed,  by  purchase,  in  1824. 
The  road,  from  the  point  of  intersection  to  the  river,  ran  through 
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his  enclosed  field.  The  working  on  them  since  his  ownership 
was  such  as  filling  up  breaks  in  the  road,  and  other  slight  inju- 
ries, which  was  done  for  the  convenience  of  individuals  using 
it.  There  was  no  proof  of  working,  at  any  time,  by  concert. 
More  than  twenty  years  before  this  prosecution  was  commenced, 
Mr.  Patterson  had  erected  a  gate  across  the  road,  at  the  point 
of  intersection,  the  gate  constituting  part  of  his  enclosure.  The 
gate  was  opened  by  those  using  the  road,  and  who  passed 
through  with  their  timber  without  hindrance.  The  road,  since 
the  erection  of  the  gate,  was  used  by  the  neighborhood  alone 
for  hauling  timber.  During  the  last  summer,  the  defendant,  at 
the  instance  of  his  employer,  locked  the  gate,  whereupon  this 
prosecution  was  commenced.  The  reason  assigned  was,  that 
the  timber-carts  tore  up  the  soil  to  a  very  considerable  extent, 
by  means  of  the  foot,  a  piece  of  wood  that  supports  the  tongue. 
The  timber-haulers  on  the  Savannah  river  were  compelled  to 
abandon  this  kind  of  vehicle  and  use  the  balance-cart,  as  the 
former  tore  up  the  roads  so  badly,  that  the  Commissioners 
threatened  prosecution.  The  balance-carts  were  found  to  work 
equally  well  with  those  having  the  foot.  The  prosecutor  and 
others  have,  since  the  indictment  was  preferred,  been  allowed 
freely  to  enter,  and  have  done  so  with  balance-carts ;  and  Mr. 
Patterson  declared  his  willingness  to  allow  the  free  use  of  the 
road,  save  with  the  cart  with  the  foot.  I  should  mention,  that 
occasionally,  when  the  road  was  boggy,  the  carts  were  com- 
pelled to  go  over  the  cultivated  soil,  whereby  it  was  torn  by  the 
foot.  The  jury  were  instructed  as  to  what  was  necessary  to 
constitute  a  public  road  of  the  kind  contended  lor;  and  that  upon 
the  testimony,  this  evidently  was  once  a  ll  private  path,"  as  they 
are  denominated.  But  that  the  owner  of  the  soil  having  put 
up  and  kept  a  gate  across  the  road  for  more  than  or  fully  twenty 
years,  in  derogation  of  the  rights  of  the  public,  was,  in  my 
opinion,  a  bar  to  any  right  the  public  may  have  ever  had,  and 
constituted  a  bar  in  this  case.  That  a  gate  being  an  indictable 
obstruction,  after  the  lapse  of  twenty  years,  a  right  to  do  so 
would  be  presumed.    Holding  this,  I  thought  it  unnecessary 
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to  instruct  the  jury  upon  the  point  made  by  the  defendant  in 
his  second  ground  of  appeal.    The  defendant  was  convicted." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds : 

1.  Because  it  was  abundantly  proved,  and  uncontradicted, 
that  the  proprietor  of  the  plantation  through  which  the  road 
passed,  had,  more  than  twenty  years  before  this  indictment  was 
preferred,  erected  and  kept  up  gates  across  the  road,  in  deroga- 
tion of  the  rights  of  the  public ;  whereby  it  is  submitted,  that 
if  the  said  road  ever  was  a  public  highway,  a  right  to  obstruct 
it  after  the  lapse  of  twenty  years  would  be  presumed. 

2.  Because  the  defendant's  refusal  to  permit  the  prosecutor 
and  others  to  pass  said  road  was  on  the  ground  that  the  manner 
of  their  passage  involved  a  trespass  on  his  soil,  in  tearing  it  up 
with  the  feet  of  their  carts,  and  this  he  had  a  legal  right  to 
prevent. 

3.  Because  the  verdict  was  contrary  to  the  law,  evidence  and 
the  direct  charge  of  the  presiding  Judge. 

Owens,  for  appellant 
Bellinger,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  There  appears  to  have  existed  in  this  State,  for 
more  than  a  century,  two  distinct  classes  of  public  ways,  the 
first  of  which  consists  of  such  highways,  or  thoroughfares,  as 
lead  to  market  towns,  or  other  places  of  public  resort — are  laid 
out  by  the  public  authorities,  and  kept  in  repair  by  the  public 
labor ;  and  are  in  all  respects  subject  to  the  jurisdiction  of  the 
Commissioners  of  Roads. 

Those  embraced  within  the  second  class  are  distinguished 
by  the  name  of  Neighborhood  roads,  or  as  they  are  styled  in 
the  early  Acts  of  our  Legislature,  private  paths.  This  latter 
name  would  seem  to  import  that  the  ways  in  question  are  tech-" 
nically  private.  They  are  nevertheless  public,  alike  in  their 
origin,  as  in  their  use ;  for  while  some  of  them  have  been  ori- 


APPEALS  AT  LAW.  893 

Columbia,  May,  1864. 

ginally  laid  out  by  public  authority,  as  will  be  seen  by  refer- 
ence to  the  case  of  the  State  vs.  Mobley,  (1  McM.  44,)  the 
right  to  the  use  of  others  has  been  acquired,  either  by  grant  or 
prescription,  by  those  residing  in  a  particular  neighborhood. 
And  although  they  are  exempt  from  the  jurisdiction  of  the  Com- 
missioners of  Roads,  and  are  kept  in  repair  by  the  voluntary 
labor  of  those  for  whose  immediate  use  and  accommodation 
they  are  kept  open,  the  public  at  large  have  nevertheless  a  right 
to  their  use,  and  for  their  obstruction,  like  the  more  public  high- 
ways in  the  first  mentioned  class,  the  only  remedy  is  by  an  in- 
dictment for  a  nuisance ;  see  the  State  vs.  Sartor,  (2  Strob.  60). 

As  the  verdict  of  the  jury  has  established  that  the  road  in 
question  is  one  of  those  public  ways,  falling  within  the  last 
mentioned  class,  and  that  the  same  has  been  obstructed  by  the 
defendant  in  the  manner  stated  in  the  report,  the  question  pre- 
sented for  the  consideration  of  the  Court  is,  Whether  the  erec- 
tion of  a  gate  by  the  owner  of  the  soil  subject  to  such  easement, 
for  more  than  twenty  years  prior  to  the  prosecution,  although 
during  all  which  time  no  one  had  been  hindered  or  prevented 
from  passing  through  it,  amounts  to  an  extinguishment  of  the 
right  of  the  public  to  its  use. 

It  is  quite  clear  that  an  easement,  founded  either  in  express 
grant,  or  depending  for  its  existence  upon  evidence  of  prescrip- 
tion, may  be  lost  or  extinguished  by  a  tortious  interruption  of 
its  exercise  by  the  owner  of  the  soil  charged  with  such  ease- 
ment, provided  such  interruption  be  continued  for  a  sufficient 
length  of  time  to  legalize  the  right  under  the  statute  of  limita- 
tions. But  it  is  equally  clear,  that  the  interruption  that  will 
have  the  effect  of  extinguishing  such  right,  must  be  of  a  per- 
manent character,  and  such  as  is  wholly  inconsistent  with,  or 
is  adverse  to,  its  exercise.  (Bawen  vs.  Team,  6  Rich.  298.) 
But  if,  on  the  contrary,  the  obstruction  which  is  relied  upon  as 
evidence  of  the  means  by  which  such  right  is  sought  to  be 
overthrown,  be  of  such  a  nature  as  to  interpose  no  permanent 
barrier  to  its  free  and  uninterrupted  exercise — as  was  the  case 
here — the  only  effect  it  can  possibly  have,  if  acquiesced  in  by 
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the  public  for  a  sufficient  length  of  time,  will  be  merely  to  modify 
the  right ;  but  it  can  by  no  manner  of  means,  however  long  it 
may  be  acquiesced  in,  have  the  effect  either  to  extinguish  the 
right  or  to  bar  the  remedy — and  to  this  point  the  case  of  Barn- 
well vs.  Magrath  (1  McM.  174)  is  a  direct  authority.  In  that 
case,  the  obstruction  complained  of  was  identically  the  same 
as  in  this,  and  the  Court,  in  expressing  its  opinion,  holds  the 
following  language:  "  The  only  question  on  this  part  of  the  case 
is,  Whether  the  erection  of  a  gate  across  the  way,  which  was 
opened  and  shut  at  pleasure,  is  such  an  obstruction  as  would 
have  the  effect  to  extinguish  the  right  of  way ;  and  we  are 
clearly  of  opinion  it  is  not.  It  is  a  modification  of  the  right, 
which  may  be  prescribed ;  but  it  is  not  an  obstruction  that  pre- 
vents the  use  of  the  way." 

We  are  therefore  of  opinion,  that  the  verdict  of  the  jury  is 
well  sustained  by  the  law,  and  that  the  defendant's  motion  must 
be  dismissed. 

And  it  is  so  ordered. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Glover, 
JJ.,  concurred. 

Motion  dismissed. 
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Chamberlain  fy  Bancroft  vs.  B.  F.  Madden. 

A  sealed  note  given  by  the  ostensible  partner,  individually,  does  not  extinguish  the 
original  cause  of  action  as  against  a  dormant  partner— the  connexion  being  unknown, 
at  the  time,  to  the  creditor. 

Before  O'Neall,  J.,  at  Laurens,  Spring  Term,  1864. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  In  this  case  the  plaintiffs,  merchants  in  Charleston,  sued 
Madden  &  Thomas  on  an  account  for  goods  sold  and  deliv- 
ered.   Pending  the  suit,  Thomas  died ;  the  action  went  on 
against  Madden. 

"  The  business  was  carried  on  in  the  name  of  Thomas  alone. 
The  attempt  was  to  charge  Madden  as  a  dormant  partner;  and 
such  was  the  finding  of  the  jury,  on  proof,  which  very  well 
warranted  their  conclusion.  For 'the  account,  Thomas  gave 
his  own  note,  under  seal.  The  defendant  contended  this  dis- 
charged him.  I  thought  otherwise.  His  liability  was  not  known ; 
the  single  bill  was,  therefore,  not  taken  in  discharge  of  the  lia- 
bility of  the  firm.    The  jury  found  for  the  plaintiffs." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  ground : 

Because  his  Honor  erred  in  charging  the  jury,  that  the  sealed 
notes  of  S.  C.  Thomas,  which  were  admitted  to  have  been  given 
by  the  said  Thomas  in  payment  of  the  accounts,  upon  which 
the  action  was  brought,  could  not  operate  as  an  extinguishment 
of  said  accounts. 

Young,  Simpson,  for  appellant. 
Sullivan,  Henderson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Munro,  J.  The  only  question  for  the  consideration  of  the 
Court  in  this  case,  is,  Whether  the  sealed  note  executed  by  the 
ostensible  partner,  Thomas,  in  his  individual  name,  for  the 
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goods  purchased  of  the  plaintiffs,  extinguished  the  original 
cause  of  action  as  against  the  defendant  Madden,  who  at  the 
time  of  the  sale  was*  a  dormant  partner  of  Thomas,  although 
his  connexion  with  the  latter  was  unknown  at  that  time  to  the 
plaintiffs.  In  determining  this  question,  we  deem  it  unneces- 
sary to  do  more  than  merely  to  affirm  the  doctrine  announced 
in  the  case  of  Watson,  Crews  fy  Co.  vs.  Owens  fy  Co.}  1  Rich. 
Ill,  where,  upon  a  similar  state  of  facts,  the  following  points 
were  ruled :  1st.  That  the  note  of  a  dormant  partner,  not  being 
the  note  of  the  partnership,  did  not  express  or  represent  the  lia- 
bility of  all  the  partners  for  the  account  sued  on,  but  being  a 
different  security  and  not  a  satisfaction,  it  fulfilled  the  descrip- 
tion of  a  collateral  security.  2d.  That  a  dormant  partner  can- 
not discharge  himself  from  liability  to  pay  the  debt  of  a  creditor 
through  the  medium  of  his  ostensible  partner  by  any  acts  of 
his  during  the  concealment  of  the  dormant  partner,  and  this, 
too,  for  the  very  conclusive  reason  that  is  assigned  for  it  in  the 
case  of  Robinson  vs.  Wilkinson,  (3  Eng.  Excheq.  R.  417) — 
the  authority,  by*the-way,  upon  which  our  own  decision  above 
referred  to  mainly  rests — u  That  if  it  were  otherwise,  and  the 
action  be  not  maintainable,  a  door  is  widely  opened  to  defraud 
creditors  by  means  of  dormant  partnerships ;  for  if  the  plaintiffs 
had  originally  known  that  the  defendant  had  been  a  dormant 
partner,  they  would  not  have  dealt  with  the  ostensible  partner 
alone."  We  are  therefore  satisfied  that  there  is  as  little  room 
to  question  the  correctness  of  the  ruling  of  the  Circuit  Judge  on 
the  law  applicable  to  the  case,  as  there  is  to  doubt  the  correct- 
ness of  the  finding  of  the  jury  upon  the  facts. 
The  motion  is  therefore  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Glover, 
J  J.,  concurred. 

Motion  dismissed. 
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Henry  Luther  vs.  Nathaniel  Arnold. 

Plaintiff  in  replevin  may  give  his  bond  to  the  sheriff;  for  prosecuting  the  rait  with  effect, 

Ac.,  before  suing  out  his  writ  of  replevin ;  sembU  (a.) 
If  after  giving  bond  the  writ  is  sued  out  in  time  fertile  pleadings  to  be  perfected  at  or 

before  the  term  next  ensuing  the  distress,  it  is  within  time* 

Before  O'Neall,  J.,  at  Edgefield,  Fall  Term,  1853. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  follows  : 

"  The  defendant  in  this  case  issued  his  distress- warrant  some 
time  in  the  month  of  May,  1853,  by  virtue  of  which  certain 
goods  and  chattels  in  the  possession  of  Luther,  the  plaintiff, 
were  distrained  for  rent.  The  plaintiff  executed  his  replevin 
bond  in  the  usual  form,  and  retook  the  goods  in  possession,  but 
did  not  issue  his  writ  until  the  7th  of  September  following}  in 
time  for  the  next  Court,  to  which  term  also  he  filed  his  declara- 
tion. 

"  The  defendant  moved  to  set  aside  the  writ,  upon  the  ground 
that  plaintiff  should  have  issued  his  writ  sooner  after  the  exe- 
cution of  his  replevin  bond,  in  accordance,  as  it  was  said,  with 
the  policy,  the  letter  of  the  law  upon  this  subject,  and  the  reple- 
vin bond  given  in  this  case.  I  refused  the  motion,  there  being 
nothing  in  the  law  prescribing  the  time  when  the  writ  should 
issue — although  the  said  writ  is  made  returnable  immediately — 
as  was  done  in  this  case. 

"  The  defendant  appeals  from  my  decision  upon  the  ground 
that  the  law  upon  this  subject  requires  the  plaintiff  in  replevin 
to  commence  his  action  sooner  than  was  done  in  this  case,  upon 
the  grounds  above  indicated.9' 

Spann,  for  appellant. 

Moragne,  contra. 

(a)  By  the  Aot  of  1839,  S  55,  (11  Stat.  36,)  the  bond  must  be  "conditioned  for  prose- 
cuting the  suit  with  effect,  and  without  delay,  and  for  duly  returning  the  goods  and 
chattels  distrained,  incase  a  return  should  be  awarded."  See  also  Mil.  Oomp.  229 
etseq.  B. 
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The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  correctness  of  the  ruling  below  is  hardly- 
questioned  here.  It  has  been  suggested  that  the  writ  in  replevin 
must  precede  the  replevin  bond.  No  such  ground  is  made  by 
the  case.  Indeed,  the  appeal  itself  concedes,  that  the  bond  may 
be  given  first.  Such  unquestionably  is  the  rule  where  replevin 
is  much  more  common  than  it  is  with  us.  Archbold's  Land- 
lord and  Tenant,  288,  thus  states  the  mode  of  replevying  goods : 
"  Having  obtained  the  consent  of  two  responsible  house-keepers 
to  join  in  the  replevin  bond,  give  their  names  to  the  officer 
whom  you  intend  to  employ.  After  satisfying  himself  as  to  the 
responsibility  of  the  sureties,  he  will  give  you  a  certificate  to 
that  effect.  Take  this  to  the  office  of  the  under  sheriff  or  re- 
plevin clerk,  who  will  immediately  prepare  the  replevin  bond, 
and  if  the  party  and  sureties  be  in  attendance,  it  may  then  be 
executed.  A  precept  to  your  officer  to  replevy  the  goods  directed 
to  your  officer  will  then  be  given  to  you,  and  your  officer  will 
thereupon  replevy  them." 

This  authority  would  seem  to  be  enough  to  justify  us  in  say- 
ing, that  the  replevin  bond  may  be  given  to  the  sheriff  before 
the  writ  issues.  This  is,  however,  unnecessary  to  the  case  be- 
fore us.  The  only  question  made,  is,  Within  what  time,  after 
the  execution  of  the  replevin  bond,  must  the  writ  of  replevin 
issue  ?  The  Act  of  1808,  5  Stat.  565,  requires  the  writ  to  be 
"returnable  immediately"  but  says  nothing,  when  it  shall 
issue.  The  condition  of  the  bond  is  to  appear  at  the  next  term 
and  prosecute  the  suit  with  effect  and  without  delay.  Arch- 
bold's Landlord  and  Tenant,  259. 

This,  taken  in  connection  with  the  provisions  of  our  Act,  that 
the  writ  shall  be  returnable  immediately,  and  that  the  declara- 
tion must  be  filed  within  one  month  after  the  issuing  of  the  writ, 
(Murphy  vs.  Sumner ,  1  Hill,  216,)  would  seem  to  require  (when 
the  distress  is  made  in  time)  that  the  plaintiff  in  replevin  (the 
tenant)  should  sue  out  his  writ  in  time  for  the  pleading  to  be 
perfected  at  or  before  the  term  ensuing  the  distress.  That  was 
done  in  this  case. 
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The  motion  is  therefore  dismissed. 

Wardlaw,  Withers,  Whitner,  Glover  and  Munrq,  JJ., 
concurred. 

Motion  dismissed. 


John  Wilson,  assignee,  vs.  J.  W.  Wright 

J.  gave  his  negotiable  note  to  W.,  who  indorsed  it  before  due  and  for  valuable  considera- 
tion to  N.  N.  sued  J.  and  W.  separately,  as  drawer  and  indorser,  and  recovered  judgj 
mentfl.  W.  paid  the  judgment  against  himself,  and  took  an  assignment  from  N.  of 
the  judgment  against  J.: — On  rule  to  show  cause  why  satisfaction  should  not  be  en- 
tered of  the  judgment  of  N.  against  J.,  htl&>  that  the  payment  by  W.  of  the  judg- 
ment against  himself  was  no  satisfaction  of  the  judgment  against  J.;  and  that  W.,  as 
assignee,  might  enforce  the  judgment  against  J. 

Where  separate  judgments  are  recovered  against  the  drawer  and  indorser  of  a  promis- 
sory note,  and  the  indorser  pays  up  the  judgment  against  himself,  and  takes,  at  the 
same  time,  an  assignment  of  the  judgment  against  the  drawer,  this  latter  judgment  is 
not  extinguished,  but  may  be  enforced  by  the  assignee. 

On  a  rule  to  show  cause  why  satisfaction  of  a  judgment  should  not  be  entered,  the  Law 
Court  will  take  notice  of  and  enforce  the  equitable  rights  of  the  parties :  sembU. 

The  terms  of  the  Act  of  1849  (11  Stat.  556)  providing  for  the  protection  of  a  surety 
making  payment  of  a  debt  secured  by  judgment,  are  large  enough  to  cover  the  case 
of  an  indorser  paying  a  judgment  against  himself,  there  being  one,  also,  against  the 
drawer. 

If,  in  such  case,  the  drawer  should  have  a  defence,  available  against  the  indorser,  but 
not  against  the  indorsee,  upon  affidavit  of  the  facts  the  Law  Court  might  order  an 
issue ;  or  he  might  go  into  Equity,  and  there  obtain  relief :  itmbU. 

Before  Whitner,  J.,  at  Laurens,  Fall  Term,  1853. 

This  was  a  rule  upon  John  Wilson,  the  assignee  of  Jesse  W. 
Norris,  to  show  cause  why  satisfaction  should  not  be  entered  of 
a  judgment  and  JS. /a.  for  $1500,  of  Jesse  W.  Norris  against 
J.  D.  Wright,  upon  the  ground  of  payment.    The  facts,  as 
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agreed  upon,  are  as  follows :  The  note  upon  which  the  judg- 
ment was  founded  was  given  by  the  defendant  and  one  Robert 
McCann,  payable  to  the  assignee,  John  Wilson,  or  bearer,  for 
fifteen  hundred  dollars,  on  or  before  the  first  of  January,  1852. 

Before  the  note  became  due,  it  was  transferred  and  indorsed 
to  Jesse  W.  Norris,  by  the  payee,  John  Wilson,  who  brought 
suit  upon  it  against  J.  D.  Wright,  as  one  of  the  makers,  and 
also  against  John  Wilson,  the  indorser,  and  obtained  judgments 
against  both ;  against  the  first  in  the  Court  of  Common  Pleas 
for  Laurens  district,  and  against  the  latter  in  Anderson  dis- 
trict. 

After  the  judgments  were  obtained,  Wilson,  the  indorser,  paid 
to  Norris,  the  indorsee,  the  amount  of  the  judgment  against 
himself,  and  took  an  assignment  of  the  judgment  and  execution 
obtained  by  Norris  against  Wright ;  which  he  insisted  upon  en- 
forcing against  Wright.  Wright,  by  his  counsel,  insisted,  that 
the  judgment  obtained  by  Norris,  the  indorsee,  against  him,  was 
satisfied  by  the  payment  by  Wilson  of  the  judgment  of  Norris 
as  indorsee,  against  him  as  indorser. 

His  Honor,  after  hearing  the  cause  shown,  and  argument  of 
counsel  for  and  against  the  rule,  ordered  that  the  rule  be  made 
absolute,  and  that  John  Wilson,  assignee  of  J.  W.  Norris,  do 
enter  satisfaction  of  the  judgment  andji./a.,  except  as  to  the 
costs. 

The  respondent,  Wilson,  appealed,  and  now  moved  this 
Court  to  reverse  the  order  made  by  the  Circuit  Judge,  on  the 
grounds : 

1.  Because  Wilson  is  entitled,  as  assignee  of  the  judgment,  to 
enforce  it,  Wright,  the  principal  debtor,  having  made  no  pay- 
ment or  satisfaction  whatever. 

2.  Because  Wilson,  having  paid  the  judgment  against  him  as 
indorser,  is  entitled,  as  a  surety,  to  the  benefit  of  the  provisions 
of  the  Act  of  1849.  with  regard  to  the  rights  of  sureties,  and 
to  enforce  the  judgment  against  Wright,  as  the  legal  owner 
thereof. 
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3.  Because  the  order  is  in  other  respects  contrary  to  law  and 
justice. 

Sullivan,  for  appellant. 

Young,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  it  appears  that  John  D.  Wright 
made  his  note  with  one  Robert  McCann,  to  John  Wilson,  or 
bearer,  for  fifteen  hundred  dollars,  due  1st  January,  1852.  Be- 
fore the  note  became  due,  the  payee,  Wilson,  for  a  valuable  con- 
sideration, transferred  the  note  to  Jesse  W.  Norris,  and  indorsed 
it.  Norris,  not  obtaining  payment  when  the  note  fell  due,  sued, 
separately,  the  maker,  J.  D.  Wright,  and  also  the  indorser,  John 
Wilson,  and  recovered  judgments.  Wilson  paid  the  amount  of 
the  judgment  against  himself,  and  took  an  assignment  from 
Norris  of  the  judgment  against  Wright,  and  is  about  enforcing 
the  Ji.  fa.  This  is  an  application  to  have  satisfaction  entered 
on  the  judgment  against  Wright,  on  account  of  the  payment  by 
Wilson  of  the  judgment  against  himself. 

How  that,  which  was  never  intended  to  be  satisfaction,  and 
which  by  the  assignment  is  conclusively  shown  was  intended  to 
operate  in  discharge  of  the  indorser  merely,  and  as  a  purchase 
of  the  judgment  against  the  maker,  can  have  the  implied  effect 
of  satisfaction  of  that  judgment,  I  never  have  been  able  to  com- 
prehend. I  have  never  believed  that  the  law  was  so  unreason- 
able as  to  imply  anything  against  truth.  It  and  justice  have 
been  by  me  always  regarded  as  the  foundations  of  implication, 
or,  as  Comyn,  in  his  1st  vol.  of  Contracts,  p.  5,  tells  us,  of  im- 
plied contracts ;  they  are  "  such  as  reason  and  justice  dictate." 
Testing  this  application  by  that  rule,  it  cannot  be  that  reason 
ever  would  draw  such  a  conclusion,  as  that  satisfaction  should 
be  made  against  a  plain  intention.  So  it  cannot  be  justice  that 
he,  who  is  ultimately  liable  for  a  debt,  should  be  discharged  by 
a  payment  made  by  one  liable  after  him,  to  discharge  himself 
alone,  and  with  the  intent  to  keep  the  debt  still  against  him  who 
was  liable  before  him.    So  much  for  general  reasoning. 
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It  is  necessary  now  to  clear  the  case  of  some  decisions  made 
in  this  State,  as  it  is  supposed  arriving  at  a  conclusion  in  favor 
of  the  application.  It  is  very  true,  in  Noonan  vs.  Gray,  (1  Bail. 
437,)  the  first  principle  extracted  by  the  very  accurate  reporter 
would  seem  to  favor  the  notion,  that  the  judgment  against  the 
maker  would  be  extinguished  by  the  payment  by  the  indorser 
of  the  judgment  against  him,  and  that  even  an  assignment  would 
not  prevent  that  effect.  But  it  will  be  seen  he  speaks  of  a  sub- 
sequent assignment,  not  one  made  contemporaneously  with  the 
payment.  That  may  constitute  a  distinction  between  that  case 
and  this,  sufficient  to  prevent  its  extension ;  and  certainly  it 
should  not  be  extended,  for  the  principle  laid  down  by  the  re- 
porter was,  I  know,  not  satisfactory  to  the  bar,  or  the  bench.  1 
very  well  remember  it  was  pronounced  to  be  unsound  by  one  of 
the  most  eminent  lawyers  in  the  State,  (Mr.  Petigru,)  in  the  ar- 
gument before  Johnson,  Harper  and  myself,  in  the  Court  of 
Appeals  at  Charleston,  in  Allston  vs.  Allston,  2  Hill,  362,  (a) 
and  I  understood  the  whole  Court  as  acquiescing,  when  it  was 
ruled,  in  that  case,  that  a  note  was  not  extinguished  by  renewal 
so  as  to  affect  the  rights  of  an  indorser  under  a  security.  The 
case  of  Noonan  vs.  Gray,  however,  really  never  decided  any 
thing  beyond  the  point,  that  an  attorney  at  law  could  not  make 
a  valid  assignment  of  a  judgment  belonging  to  his  client ;  all 
beyond  that  is  an  obiter  dictum.  The  case  of  Davis  vs.  Bare- 
ley,  1  Bail.  140,  really  decides  nothing  more  than  what  is  con- 
ceded by  every  one.  that  when  a  plaintiff  has  judgments  against 
two,  for  the  same  cause  of  action,  the  payment  of  either,  as  to 
him  extinguishes  the  other.  The  term  satisfaction  is  used  in 
the  opinion,  but  clearly  it  was  a  misapplication ;  it  should  have 
been  said  that,  as  to  the  plaintiff,  the  judgment  against  t>ne 
was  extinguished  by  the  satisfaction  of  the  judgment  against 
the  other. 

The  case  of  the  Bank  vs.  Moseley,  1  Strob.  414,  was,  I  think, 
most  unfortunately  decided  on  the  authority  of  Noonan  vs.  Gray; 

(a)  Vide  2  Rich.  428. 

26* 
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it  goes,  however,  no  further  than  that  case,  and  cannot,  no  more 
than  its  parent,  affect  this  case. 

I  now  take  up  this  case,  as  it  stands  before  us ;  and  it  is  first 
necessary,  perhaps,  to  discuss  and  decide,  how  far  the  payment 
of  a  note,  or  bill,  would  be  extinguished,  as  against  the  maker, 
drawer,  acceptor,  or  prior  indorsers,  by  a  payment  by  a  party 
liable  subsequent  to  them.  It  was  held,  in  Bacon  vs.  Searles, 
1  H.  B.  88,  in  conformity  to  Beck  vs.  Robley,  note  a  to  the  same 
case,  that  when  a  bill  was  drawn  by  A.  on  B.,  payable  to  A.'s 
order,  and  by  him  indorsed  to  C,  and  accepted  by  B.,  and  not 
being  paid  by  the  acceptor,  was  paid  by  the  indorser  and  drawer, 
it  was  a  discharge  of  the  bill,  and  no  action  could  be  maintained 
on  it.  But  the  case  of  Williams  et  al.  vs.  James,  in  1848,  3 
Law  Report,  344,  put  the  question  in  its  proper  light.  In  that 
case,  a  bill  was  drawn  by  the  Messrs.  Phillpot,  payable  one 
month  after  date,  to  their  own  order,  and  indorsed  by  them  to 
the  plaintiffs ;  it  was  accepted  by  the  defendant ;  the  bill  not 
being  paid  at  maturity,  it  was  presented  to  the  drawers,  and 
paid  by  them,  and  they  redelivered  it  to  the  plaintiffs,  with  in- 
structions to  sue  on  it.  The  Court  held  that  the  plaintiffs  were 
entitled  to  recover,  inasmuch  as  the  drawers  were  also  payees 
of  the  bill,  and  had  therefore  the  right  to  be  paid  by  the  acceptor. 
Lord  Campbell,  C.  J.,  said,  "Prima facie  payment  by  the  drawer 
will  operate  for  the  benefit  of  the  acceptor,  but  it  is  in  the  power 
of  the  drawer,  when  he  pays  the  bill,  so  to  limit  it  as  to  pro- 
vide the  remedy  against  the  acceptor.  He  might,  under  these 
circumstances,  take  back  the  bill,  and  sue  upon  it  in  his  own 
name,  or  he  might  pass  the  bill  to  another  person  to  sue  upon 
it  for  him,  and  to  the  indorser  whom  he  has  paid  as  lawfully 
and  reasonably  as  any  other  person."  The  Court,  Patteson, 
Coleridge  and  Erie,  concurred. 

In  Guild  vs.  Eager,  17  Mass.  R.  615,  it  was  ruled,  that  a 
note  paid  by  the  payee  and  indorser  was  not  extinguished,  but 
might  be  recovered  against  the  maker.   In  Byles  on  Bills,  174,  (a) 

(a)  See  Marginal  page,  225 ;  and  see  alao  Bayl.  on  Bills,  352. 
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it  is  said,  "Obtaining  judgment  on  a  bill  or  note,  is  an  extinguish- 
ment of  the  original  debt  as  between  the  plaintiff  and  defendant  \ 
but  it  alone,  without  satisfaction,  is  no  extinguishment  as  be- 
tween the  plaintiff  and  other  parties,  whether  prior  or  subse- 
quent to  the  defendant."  It  hence  appears  clear,  that  the  pay- 
ment of  the  note  by  Wilson  to  Norris,  would  not  have  discharged 
Wright,  the  maker,  (and  especially  so,  if  from  the  transaction  it 
was  apparent  that  it  was  not  intended  to  be  a  satisfaction  as  to 
him,)  and  that  Wilson,  after  such  payment,  could  have  sued  on 
the  note  himself,  or  returned  it  to  Norris,  or  transferred  it  to 
some  other  persoa;  and  that  suit  would  have  been  successfully 
maintained  by  either.  A  recovery  of  judgment  does  not  alter 
the  rights  of  the  parties.  The  plaintiff,  Wilson,  when  he  paid 
the  judgment  against  himself,  took  an  assignment  of  the  judg- 
ment against  Wright  This  showed  conclusively  that  he  did 
not  intend  to  satisfy  or  extinguish  that  judgment ;  and  hence 
there  can  be  no  legal  implication  that  satisfaction  or  extinguish- 
ment resulted.  It  has  been  conceded  here,  that  if  the  plaintiff, 
Wilson,  was  in  Equity,  there  would  be  no  doubt  he  would  be 
subrogated  to  Norris's  rights,  and  that  he  would  be  decreed 
(unless  there  was  some  satisfactory  showing  that  the  judgment 
as  to  him  ought  not  to  operate)  to  stand  as  the  assignee  of  Nor- 
ris. If  it  had  not  been  conceded,  the  case  of  Perkins  vs.  Ker- 
shaw, 1  Hill,  Ch.  344,  would,  beyond  all  doubt,  establish  the 
position.  The  plaintiff,  Wilson,  has  now  legally  all  the  rights 
which  Equity  could  give  him ;  he  is  the  assignee  of  the  judg- 
ment, and  under  the  Act  of  1816,  is  entitled  to  sue  on  it,  in  his 
own  name,  (6  Stat.  33.)  How  can  this  Court,  under  rule,  un- 
dertake to  defeat  that  plain  legal  right  by  a  false  implication, 
and  against  the  plaintiff's  plain  and  acknowledged  Equity? 
In  the  case  of  Clason  vs.  Morris,  10  Johns.  R.  524,  it  appeared, 
that  C.  &  D.  indorsed  the  note  of  S.  as  security  to  L.,  and  L. 
sued  the  maker  and  then  the  indorsers,  and  recovered  judg- 
ments against  them ;  C.  &  D.  paid  to  L.  the  debt,  and  took  an 
assignment  of  the  judgment  against  S.  The  Court  of  Errors  in 
New-York  held,  that  C.  &  D.  stood  in  the  place  of  L.,  and 
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might  avail  themselves  of  the  judgment,  to  recover  the  money 
paid.  This,  it  is  true,  was  in  an  Equity  cause,  but  it  was  the 
statement  of  a  legal  principle.  Judge  Thompson,  at  page  646, 
states  with  great  clearness  the  doctrine  thus  :  "  The  judgment 
assigned  by  Low  to  the  appellant  must,  I  think,  be  considered 
as  unsatisfied,  and  as  a  legal  lien  on  the  property.  Had  the 
judgment  against  the  indorsers  been  paid  and  discharged, 
without  at  the  same  time  taking  an  assignment  of  the 
judgment  against  the  principal,  it  might  have  operated  as 
a  satisfaction  of  that  judgment.  But  the  appellant  stands 
before  the  Court  as  a  purchaser  and  assignee  of  the  judg- 
ment, and  the  money  paid  by  him  was  the  consideration  of 
the  assignment  The  judgments  against  the  principal  and 
the  security  are  separate  and  distinct.  I  see  no  reason  why 
the  security  may  not  purchase  a  judgment  against  the  prin- 
cipal as  well  as  any  other  person."  These  words  of  Judge 
Thompson  describes  the  very  case  before  the  Court,  and  cer- 
tainly clearly  maintain  the  rights  of  Wilson,  the  assignee  of 
Norris.  But  supposing  that  the  assignee,  Wilson,  had  to  rest 
on  his  equitable  right  to  be  subrogated  to  Norris's  rights,  I  ap- 
prehend, on  rule,  the  Court  of  Law  would  never  defeat  that 
Equity  by  ordering  satisfaction  ;  for  I  hold  that  the  Court  of 
Law  does,  on  a  rule,  recognize,  and  even  enforce  equitable 
rights.  Instances  of  that  kind  will  be  seen  in  Tolbert  vs.  Har- 
rison, 1  Bail.  599 ;  Ex  parte  Carle,  Dud.  Ill,  and  Cooper  vs. 
Scott,  2  McM.  150.  The  last  is  almost  this  case ;  for  there  the 
surety  was  permitted  to  contend  in  the  name  of  the  plaintiff, 
that  the  funds  collected  by  the  sheriff,  under  fi.  fa.,  should  go 
in  payment  of  the  judgment  against  the  principal,  notwithstand- 
ing the  plaintiff,  as  will  be  seen  at  p.  151,  admitted  that  he  was 
satisfied,  that  is,  he  had  been  paid  by  the  surety. 

The  Act  of  1849, 11  Stat.  556,  which  provides  that  the  "pay- 
ment of  a  debt  secured  by  judgment  or  decree  in  Equity,  by  a 
surety,  shall  not  operate  as  a  satisfaction  of  such  judgment  or 
decree  against  the  principal  debtor ;  but  by  such  payment,  the 
said  surety  shall  be  entitled  to  all  the  rights  and  privileges  of 


406  APPEALS  AT  LAW. 

Wilson  vs.  Wright. 

the  plaintiff  or  complainant  in  said  judgment,  or  decree  in 
Equity,"  was,  I  have  no  doubt,  passed  to  provide  for  the  case 
where  a  joint  judgment  was  recovered  against  the  principal  and 
surety,  and  it  was  paid  by  the  latter.  But  its  terms  are  large 
enough  to  cover  the  case  of  an  indorser,  for  he  is  a  surety ; 
he  is  liable  for  the  debt,  default,  or  miscarriage  of  another,  and 
hence  I  would  not  hesitate,  if  it  were  necessary,  to  hold  that  the 
rights  of  the  assignee,  Wilson,  were  protected  by  that  Act.  Its 
reason  and  spirit  show  plainly  that  he,  if  he  was  not  even  within 
its  letter,  ought  to  be  protected. 

It  has  been  argued  here,  if  Wilson  is  allowed  to  hold  the 
judgment  of  Norris,  it  cuts  off  Wright  from  all  chance  of  de- 
fence which  he  might  have  had  against  Wilson  on  the  note,  and 
which  he  could  not  set  up  against  Norris,  to  whom  it  was  ne- 
gotiated before  due.  Nothing  of  this  kind,  however,  appears  by 
affidavit,  and  which  might  have  led  to  an  issue  to  show  whether 
the  assignee  ought  to  enforce  the  judgment.  The  defendant, 
Wright,  is  not  without  his  remedy,  if  it  be  true  that  he  has  any 
just  defence  against  Wilson,  and  which  he  could  not  have  set 
up  against  Norris.  Equity  will,  I  have  no  doubt,  give  him  the 
proper  relief.  But  he,  not  Wilson,  must  seek  the  aid  of  that 
forum ;  for  if  satisfaction  had  been  ordered  him,  and  Wilson 
forced  into  Equity,  it  is  very  doubtful  whether  junior  liens 
might  not  have  covered  all  Wright's  property.  As  it  is,  they 
will  litigate  equally ;  the  lien  of  the  judgment  will  remain  until 
it  be  shown  that  the  judgment  should  be  vacated  or  enjoined  by 
some  proceeding  at  Law  or  Equity.  The  motion  to  reverse  the 
decision  below  is  granted. 

Withers,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 

Wardlaw,  J.  I  agree  only  to  the  result  of  this  opinion ;  that 
I  rest  upon  a  construction  of  the  Act  of  1849,  which  I  think 
embraces  all  sureties. 

Motion  granted. 
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Thomas  L.  Rice,  assignee,  vs.  J.  D.  Wright. 

Where  separate  judgment!  were  recovered  against  two  joint  and  several  makers  of  a 
promissory  note — both  being  principals — and  judgment  was  afterwards  recovered 
against  the  bail  of  one  of  them,  who  paid  the  judgment,  on  the  bail  bond,  against 
himself,  and  took  an  assignment  of  both  the  original  judgments,  held,  on  rule  to  show 
cause,  that  the  payment  by  the  bail  of  the  judgment  against  himself  was  no  satis- 
faction of  the  judgments  against  the  makers  of  the  note. 

Before  O'Nball,  J.,  at  Laurens,  Spring  Term*  1864. 

John  D.  Wright  and  Robert  McCann  purchased  property 
jointly,  and  gave  their. joint  and  several  promissory  note  for 
$1500  in  part  payment,  to  John  Wilson,  or  bearer.  Wilson 
transferred  the  note  to  S.  L.  Maddox,  who  brought  separate  ac- 
tions thereon  against  the  makers,  and  recovered  judgments — 
against  Wright  in  Laurens,  and  against  McCann  in  Anderson. 
In  the  action  against  McCann,  bail  was  required  ;  and  Thomas 
L.  Rice  became  his  bail.  Ca.  sa.  was  issued  against  McCann 
and  returned  non  est  inventus  ;  and  thereupon  Maddox  sued 
Rice  on  the  bail  bond,  and  recovered  judgment  against  him. 
Rice  paid  the  judgment  against  himself,  and  took,  at  the  same 
time,  from  Maddox,  assignments  of  the  two  judgments  against 
Wright  and  McCann. 

This  was  a  rule  against  Rice,  to  show  cause  why  satisfac- 
tion of  the  judgment  against  Wright  should  not  be  entered. 

His  Honor,  the  presiding  Judge,  discharged  the  rule :  and 
Wright  appealed  on  the  grounds : 

1.  Because  his  Honor  erred  in  holding  that  the  recovery  and 
payment  of  the  judgment  obtained  by  S.  L.  Maddox  against 
Thomas  L.  Rice,  the  bail  of  Robert  McCann,  one  of  the 
makers  of  the  note  upon  which  the  judgment  was  obtained 
against  John  D.  Wright,  was  no  satisfaction  of  the  latter  judg- 
ment. 

2.  Because  his  Honor  erred  in  refusing  to  order  satisfaction 
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of  the  judgment  and  Ji.  fa.  of  Samuel  L.  Maddox  against  John 
D.  Wright  to  be  entered* 

Young,  Simpson,  for  appellant. 

Sullivan,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  decision  in  the  case  of  Wilson,  assignee 
of  Norris,  vs.  Wright,  (a)  is  decisive  in  this  case. 

For  if  the  indorser  may,  by  paying  the  judgment  against  him- 
self, and  obtaining  an  assignment  of  the  judgment  against  the 
maker,  be  allowed  to  hold  that  judgment  as  a  purchaser,  cer- 
tainly the  bail  of  McCann,  on  paying  the  judgment  against  him- 
self, will  be  allowed  not  only  to  acquire  the  judgment  against 
his  principal,  but  also  that  against  the  other  joint  and  several 
maker,  where  both  are  principals.  He  is  a  purchaser  of  the 
judgment,  as  he  had  the  right  to  be,  for  his  own  protection. 

The  motion  to  reverse  the  Circuit  decision  is  dismissed. 

Withers,  Whitner,  Glover  and  Munro,  JJ.,  concurred. 

Wardlaw,  J.  See  my  concurrence  with  result  in  the  case  of 
Wright  and  Wilson. 

Motion  dismissed. 

(a)  Ante,  l*.  399. 

V 
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John  C.  Lipford  vs.  Charlotte  and  So.  Ca.  Railroad  Company. 

Defendant*,  a  Bailroad  Company,  undertook  to  carry  plaintiff's  cotton  from  Chatter  to 
Charleston.  A  very  large  freshet  swept  off  the  Bailroad  bridge  over  the  Congaree 
river,  and  owing  thereto,  the  cotton  was  delayed  on  the  road  twenty-one  days  beyond 
the  usual  time.  During  the  delay,  the  price  of  cotton  fell  in  the  Charleston  market, 
and  plaintiff  *8  cotton  was  injured  on  the  road  by  bad  handling  and  the  bursting  of 
the  bags  .—Hcid,  that  for  the  loss  occasioned  by  the  delay  defendants  were  not  liable, 
as  the  delay  was  attributable  to  the  Act  of  God ;  bat  that  for  the  loss  sustained  by 
the  injury  to  the  ootton  on  the  road,  they  were  liable. 

Before  Whitner,  J.,  at  Chester,  Spring  Term,  1864. 

On  August  26, 1852,  plaintiff  shipped  on  the  defendants'  cars, 
at  Chester,  a  lot  of  132  bales  cotton,  in  good  order,  consigned  to 
their  factors  in  Charleston,  to  whom  defendants  undertook  to 
deliver  it.  The  usual  time  for  the  transit  of  cotton  from  Chester 
to  Charleston,  by  railroad,  is  from  seven  to  eleven  days.  In 
consequence  of  the  great  freshet  in  the  Congaree  river,  which 
swept  off  the  bridge  of  the  South-Carolina  Railroad  Company, 
on  August  30, 1852,  this  cotton  was  not  delivered  in  Charleston 
to  the  consignees,  until  September  28,  1852.  In  the  mean  time 
the  price  of  cotton  had  fallen  something  less  than  one  cent  per 
pound.  The  cotton  arrived  below  Columbia,  at  the  junction  of 
the  defendants'  road  with  the  South-Carolina  road,  about  the 
last  of  August  or  first  of  September.  It  was  thence,  with  all 
practicable  despatch,  taken  on  wagons  to  Granby — thence  by 
boats  to  the  place  on  the  Congaree  where  the  bridge  of  the 
South-Carolina  road  had  stood,  and  there  re-shipped  on  the 
cars  of  the  latter  road,  and  taken  to  Charleston.  The  action 
was  to  recover  damages  for  the  loss  which  had  been  occasioned 
by  delay ;  and  for  loss  in  the  weight  and  quality  of  the  cotton, 
&c,  occasioned,  as  it  was  alleged,  by  the  rotting  of  the  bag- 
ging and  rope  from  exposure — bursting  of  the  bags,  bad  hand- 
ling, &c. 

His  Honor  charged  the  jury,  that  the  plaintiff  was  not  entitled 
to  recover  anything  because  of  the  decline  in  the  price  of  cotton 
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during  the  month  of  September ;  and  all  questions  relating  to 
any  injury  the  plaintiff's  cotton  had  sustained  he  submitted  to 
them.  They  ultimately  found  for  plaintiff  $584  60,  including 
in  that  amount  a  charge  in  plaintiff's  bill  of  particulars,  of 
$321 63,  for  depreciation  in  price  of  cotton  during  the  delay. 

The  defendants  appealed,  and  now  moved  this  Court  for  a 
new  trial. 
McAliley,  McLure,  for  appellants. 
Dawkins,  Miller ,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  That  the  delay  in  the  delivery  of  the  plain- 
tiff's cotton  is  to  be  ascribed  to  the  act  of  God,  cannot  be  doubted, 
when  it  is  remembered  that  the  greatest  freshet,  known  in  this 
country,  descended  the  Broad  and  Saluda  rivers  on  the  28th 
and  29th  of  August,  and  was  present,  in  its  awful  power,  in  the 
Congaree,  on  the  30th,  and  swept  away,  by  its  irresistible  force, 
the  railroad  bridge  of  the  South-Carolina  Railroad,  across  the 
river,  and  rendered  the  swamp  impassible  for  freight,  by  a  num- 
ber of  breaks  in  the  embankment  and  tressel.  This  prevented 
the  Charlotte  Company  from  transporting  the  cotton  over  the 
South-Carolina  Railroad,  with  which  they  were  in  connection 
when  they  gave  their  receipt,  ^hey  resorted  to  other  means, 
and  finally  succeeded  in  delivering  it,  on  the  28th  of  Septem- 
ber, to  the  consignees  in  Charleston,  making  a  delay  of  21  days, 
over  the  usual  time  of  transit,  11  days. 

That  the  Company  is  not  liable  for  this  delay,  is,  I  think, 
plain.  They  have  shown  the  inevitable  accident,  or  act  of  God. 
If  the  effect  of  this  arose  from  the  imperfect  structure  of  the 
bridge,  embankment,  or  tressel,  the  plaintiff  was  bound  to  show 
it.  A  ship  lost  in  a  storm  at  sea,  a  boat  running  the  usual  chan- 
nel of  our  rivers  and  striking  upon  an  unknown  snag,  are  sup- 
posed to  be  sea- worthy,  or  capable  of  carrying,  until  the  contrary 
is  made  to  appear.  So  of  a  railroad :  its  capacity  for  the  trans- 
portation of  produce,  when  it  is  broken  down  by  the  act  of  God, 
is  presumed,  until  the  contrary  appears. 
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It  was  the  duty  of  the  Company,  when  they  were  stopped  at 
their  own  terminus,  and  the  South-Carolina  Railroad  Company 
could  not  there  receive  the  cotton,  to  resort  to  all  the  means 
which  a  prudent  man  would  to  expedite  it  (a) 

This  seems  to  have  been  done.  Wagons  were  employed  to 
haul  the  cotton  to  Granby,  thence  it  was  boated  to  Neuffer's 
landing,  beyond  the  Congaree,  and  thence  taken  to  the  South- 
Carolina  Railroad,  and  by  it  forwarded  and  delivered  to  the 
consignees. 

This  was  done  in  an  exceedingly  short  time,  considering  the 
difficulties  to  be  overcome.  I  think,  therefore,  the  defendants 
are  not  liable  for  the  depreciation  in  the  price  of  cotton  during 
the  month  of  September. 

But  they  are  liable  for  the  loss  in  weight  of  the  cotton,  arising  *\ 
probably  from  the  bursting  of  the  bagging,  and  the  manner  in  ) 
which  it  was  handled.  I  have  very  little  doubt  that  the  great 
difference  in  weight  ought  not  to  be  ascribed  to  the  Charlotte 
Company.  Still,  we  have  no  means  of  ascertaining  the  error,  in 
this  respect,  and  therefore  the  verdict  must  stand  for  all  except 
the  depreciation  in  the  price  of  the  cotton. 

The  motion  for  a  new  trial  is  granted,  unless  the  plaintiff 
shall  within  thirty  days  after  the  delivery  of  this  opinion,  enter 
a  remittitur  upon  the  record  of  the  sum  of  $321  63,  the  depre- 
ciation in  the  price  of  cotton  charged  in  the  plaintiff's  bill  of 
particulars :  if  this  is  done  as  directed,  the  motion  for  a  new 
trial  will  be  dismissed. 

Wardlaw  and  Whitner,  JJ.,  concurred. 

Glover  J.,  absent  at  the  argument. 

New  tried  nisi. 

(a)  Faulkner  A  Carats  ys.  Wright  Cocker  &  Tattle  Rice,  116. 
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The  State  vs.  Thomas  Wise  and  Calvin  Johnson. 

Whore  two  or  more  persons  are  joint}?  charged  in  the  same  indictment  with  a  capital 
offence,  they  have  not  a  right,  by  law,  to  be  tried  separately.  Such  separate  trial  is 
a  matter  to  be  allowed,  in  the  sound  discretion  of  the  Court,  to  be  exercised  with  all 
due  regard  and  tenderness  to  prisoners,  according  to  the  known  humanity  of  oar 
criminal  jurisprudence. 

the  right  of  peremptory  challenge  is  not  a  right  to  select  the  jury,  but  a  right  to  re- 
ject a  certain  number  of  jurors ;  and  that  right  will  be  preserved  unimpaired  to  tho 
full  extent  allowed  by  law. 

That  a  denial  of  the  right  to  sever  may  lead  to  the  exclusion  of  the  testimony  of  one 
prisoner,  or  of  the  wife  or  husband  of  one,  for  the  other,  furnishes  no  reason  why 
tho  right  should  be  held  to  exist :  nor  is  it  any  ground  for  exercising  the  discretion 
of  the  Court  in  allowing  separate  trials,  that  one  prisoner  desires  the  testimony  of  the 
other. 

Difficulties  supposed  to  lie  in  the  way  of  the  exercise  of  a  sound  discretion,  mainly  be- 
cause of  the  want  of  accurate  information  as  to  the  facts  on  which  the  judgment  of 
the  Court  should  rest ;  the  want  of  a  uniform  rule  in  all  questions  of  discretion ;  and 
the  hasard  inourred  by  intermingling  the  innocent  with  the  guilty,  furnish  no  reasons 
why  the  right  to  sever  should  be  held  to  exist. 
*  Immediately  after  a  verdict  of  guilty,  in  a  capital  case,  was  published  by  the  clerk, 
the  prisoners'  counsel  moved  to  have  the  jury  polled :  nothing  appearing,  to  oreate  a 
doubt  in  the  mind  of  the  presiding  Judge  respecting  the  agreement  and  concurrence 
of  tho  whole  jury,  the  motion  was  refused  :— Iftfet,  that  such  refusal  was  proper. 

Before  Glover,  J.,  at  Darlington,  Spring  Term,  1854 

The  prisoners,  Thomas  Wise  and  Calvin  Johnson,  were 
jointly  indicted  for  the  murder  of  Shadrack  Johnson.  Their 
counsel  moved  that  they  be  tried  separately,  giving  as  a  reason 
that,  unless  the  motion  prevailed,  each  would  be  deprived  of 
the  testimony  of  the  other.  His  Honor  overruled  the  motion, 
and  the  trial  proceeded. 

The  jury,  after  some  deliberation,  found  the  prisoners  guilty 
of  the  murder  charged.  When  the  verdict  was  rendered,  a 
motion  was  made  by  the  prisoners'  counsel  to  poll  the  jury, 
which  was  also  refused ;  because  nothing  appeared,  to  create  a 
doubt  in  the  mind  of  the  presiding  Judge  respecting  the  agree- 
ment and  concurrence  of  the  whole  jury. 

The  prisoners  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds : 
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1.  Because  the  prisoners  were  not  allowed  to  sever  in  their 
defence. 

2.  Because  jurors  to  whom,  when  called,  the  said  Thomas 
Wise  did  not  object,  were  not  allowed  to  sit  on  the  trial,  although 
the  number  of  challenges  to  which  by  law  he  was  entitled,  was 
not  exhausted. 

3.  Because  jurors  to  whom,  when  called,  the  said  Calvin 
Johnson  did  not  object,  were  not  allowed  to  sit  on  the  trial, 
although  the  number  of  challenges  to  which  by  law  he  was 
entitled,  was  not  exhausted. 

4.  Because  the  application  of  the  prisoners  to  have  the  jury 
polled  immediately  after  the  verdict  was  published  by  the  clerk, 
was  refused. 

5.  Because  the  verdict  was  contrary  to  law  and  evidence. 

Moses,  Dargan,  for  appellants,  cited  State  vs.  Burket,  2 
Mill,  155;  State  vs.  Crank,  2  Bail,  67;  State  vs.  Yancy,  1 
Tread,  241 ;  S.  C.  3  Brev.  306 ;  People  vs.  Howell,  4  Johns. 
R.  301 ;  1  Chit.  Or.  L.  535 ;  Charnock*s  case,  3  Salk.  81  ;  Rex. 
vs.  Noble,  16  How.  St.  Tr.  753,  note ;  12  State  Tr.  1379, 1387 ; 
Hat  ton's  case,  3  Grat  623. 

Mclver,  solicitor,  contra,  cited  Rex  vs.  Noble  15  How.  St. 
Tr.  731 ;  Whar.  Am.  Cr.  L.  666-7;  United  States  vs.  Mar  chant, 
12  Wheat  480 ;  United  States  vs.  Gibert,  2  Sumner,  63 ;  State 
vs.  Soper,  16  Maine,  293 ;  2  Hale,  P.  O.  268 ;  4  Wend.  Bl.  353 ; 
1  Chit  Cr.  L.  635 ;  Bloc/cley  vs.  Sheldon,  7  Johns.  R.  33 ;  Mar- 
tin  vs.  Maverick,  1  McC.  24 ;  State  vs.  Allen,  1  McC.  526. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  A  legal  question  of  much  interest  is  presented 
in  the  first  ground  of  appeal ;  and  one,  it  is  said,  which  has 
not  been  heretofore  considered  and  adjudged  by  our  appellate 
tribunal. 

These  defendants  were  jointly  charged  in  the  same  indict- 
ment, with  a  capital  felony,  and  each  claimed,  on  circuit,  to  be 
tried  separately.  This  was  refused  by  the  presiding  Judge, 
and  therefore  the  trial  proceeded  jointly.    Was  the  severance  a 
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matter  of  right,  to  be  allowed  on  their  mere  motion  ?  or  was  it 
a  matter  to  be  allowed  in  the  discretion  of  the  Court? 

The  right  to  sever  on  the  part  of  the  accused,  and  the  right 
to  elect  the  order  of  trial  on  the  part  of  the  State,  it  is  urged, 
has  been  long  the  received  opinion  of  the  legal  profession,  in 
this  State  at  least ;  hence  its  denial  now,  it  is  thought,  will  be 
a  startling  proposition.  However  general  the  practice  has  been 
to  grant  such  applications,  it  has  not  been  universal.  Profes- 
sional usage  can  amount  to  little,  unless  there  was  some  mode 
of  testing  whether  it  has  grown  out  of  right,  judicial  discretion, 
or  mere  favor. 

It  may  be  proper  to  premise,  that  in  the  progress  of  the  case 
on  circuit,  the  right  of  challenge  was  accorded  to  each  defend- 
ant, and  .they  were  not  required  to  join  in  their  challenges. 
When  a  juror  was  tendered,  and  objected  to  by  either,  even 
though  acceptable  to  one,  such  juror  was  thereupon  withdrawn, 
so  that  the  panel  was  composed  of  twelve  jurors  free  from  chal- 
lenge by  either  of  the  defendants. 

The  right  to  separate  trial  must  depend  on  some  principle, 
and  if  allowed  must  be  common  to  a  class.  The  reason  for  its 
adoption  must  be  seen,  and  the  rule  tested  by  weighing  well  the 
consequences  that  would  result.  The  right  to  sever,  though 
now  claimed  in  a  capital  case,  if  recognized,  involves  the  fur- 
ther inquiry,  Whether  on  any  just  view  the  rule  can  be  thus  re- 
stricted ?  Whether  it  must  not  extend  to  all  cases  in  which  the 
right  of  challenge  exists ;  thence,  by  an  easy  gradation,  to  all  cases 
in  which  crime  is  jointly  charged,  affecting  perhaps  the  right  to 
proceed  by  joint  indictment  in  any  case  ?  This  suggestion  is 
not  made  because  of  any  purpose  to  take  this  range,  but  rather 
that  the  legal  profession  may  pursue  the  inquiry  in  its  different 
bearings.  The  course  of  argument  assigning  grounds  on  which, 
as  a  matter  of  right,  this  demand  may  rest,  opens  this  entire 
field. 

Though  our  own  books  of  reported  cases  furnish  no  prece- 
dent, the  point  has  been  often  made  and  solemnly  adjudged 
elsewhere.    The  leading  American  case  is  found  in  12  Wheat 
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480,  United  States  vs.  Mar  chant  fy  Colson.  The  precise  ground 
was  there  made  and  expressly  adjudged.  The  associate  and 
district  Judges,  Story  and  Davis,  first  heard  the  case  on  circuit, 
and  concurred  in  refusing  the  motion  to  sever  as  a  matter  of 
right.  The  question  was  elaborately  considered,  as  will  be 
seen  in  4  Mason  Rep.  158,  by  Judge  Story.  For  the  purpose  of 
securing  the  opinion  of  the  Supreme  Court,  and  settling  the 
practice  on  this  question,  these  Judges  afterwards  divided  in 
opinion,  it  is  said,  in  a  note  to  that  case.  The  Supreme  Court 
affirmed  the  ruling,  and  fully  maintained  the  doctrine  held  on 
circuit.  The  judgment  on  the  second  hearing  was  likewise 
pronounced  by  Story,  J.;  and  upon  the  authority  of  this  case, 
so  fully  sustained  as  it  is  by  other  authorities  there  cited,  the 
point  under  consideration  might  very  well  be  rested.  The  po- 
sitions taken  are  sustained  by  an  imposing  phalanx  of  the  most 
eminent  elimentary  writers,  in  turn  sustained  by  adjudged  cases 
receiving  the  sanction  of  distinguished  English  Judges.  I  will 
not  incur  the  hazard  of  weakening  the  force  of  this  authority 
by  an  appropriation  of  its  learning.  It  would  savor  of  an  affec- 
tation of  research  formally  to  cite  and  review  these  authorities* 

In  many  of  the  States  of  this  Union  the  same  doctrine  has 
been  recognized  and  maintained.  Some  of  these  cases  will  be 
found  in  the  case  already  referred  to.  Others  are  enumerated 
by  Mr.  Wharton,  in  his  treatise  on  Criminal  Law,  666,  note  7, 
to  some  of  which  only  I  have  had  access.  To  these  references 
I  will  add  the  more  recent  case  of  Hawkins  vs.  State,  9 
Ala.  137. 

I  will  take  the  liberty,  in  this  connection,  simply  to  call  at- 
tention to  the  supposed  conflict  between  the  earlier  English 
cases  of  Charnock  $•  ah,  of  Swan  $•  Jeffreys,  of  Scroop, 
Jones  8f  ah,  and  of  William  Jackson  8fal.,  (a.)  and  the  lead- 
ing case  of  Noble  6f  ah,  (15  Howell  State  Trials  754,)  subse- 
quently adjudged.  These  cases  are  perfectly  reconcilable. 
The  preliminary  inquiry  by  the  Judges,  in  the  earlier  cases,  of 

(a)  State  Trials,  passim. 
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the  accused  as  to  their  agreement  in  their  challenges,  by  no 
means  imports  an  acknowledgment  of  right  to  sever  on  the 
part  of  the  persons  charged.  The  expressions  of  the  English 
Judges  in  these  earlier  cases,  when  cited  at  the  bar,  at  first  im- 
pressed our  minds,  as  they  seem  to  have  impressed  at  first  the 
mind  of  Judge  Story.  This  view,  however,  was  fully  met  and 
explained  by  the  same  Judge.  This  Court  adopts  without  dis- 
sent as  the  correct  rule  on  this  subject,  that  where  two  or  more 
are  charged  in  the  same  indictment  with  a  capital  offence,  they 
have  not  a  right  by  law  to  be  tried  separately,  but  such  sep- 
arate trial  is  a  matter  of  sound  discretion  to  be  exercised  with 
all  due  regard  and  tenderness  to  prisoners,  according  to  the 
known  humanity  of  our  criminal  jurisprudence.  As  some  may 
not  have  ready  access  to  the  authorities  relied  on,  it  may  be 
proper  to  subjoin  a  passing  remark,  by  way  of  present  vindica- 
tion of  this  judgment.  They  will  be  found  to  apply  aptly  like- 
wise to  the  further  topic  of  such  considerations  as  should  influ- 
ence the  interposition  of  the  Court  in  granting  a  severance. 

A  mistaken  view  of  the  grounds  and  incidents  of  peremptory 
challenge  has  led  many  into  error  in  reference  to  the  questions 
we  have  under  consideration.  The  right  to  reject  is  confounded 
with  the  right  to  elect.  The  right  of  challenge  must  and  will 
be  preserved,  unimpaired ;  hence  it  must  be  permitted  to  each 
for  himself.  The  foundation  for  this  privilege  is  stated  by  Jus- 
tice Blackstone,  in  4  Com.  353,  and  hence  it  will  be  seen  that 
the  right  to  challenge  does  not  draw  after  it  the  right  of  selec- 
tion, but  merely  of  exclusion.  But  it  is  urged  that  the  right  of 
exclusion  implies  selection.  This  is  contrary  to  the  whole 
scheme  of  the  proceeding,  as  is  clearly  exemplified  by  a  single 
illustration.  Nothing  is  better  settled  than  the  right,  on  the 
part  of  the  State  to  set  aside,  for  the  time  being,  jurors  as  they 
are  successively  called,  and  in  this  way  it  will  be  seen  every 
preferred  juror,  at  least  to  the  extent  of  the  entire  panel,  the  pri- 
soner would  have  selected,  may  be  withdrawn  and  effectually 
excluded,  for  his  right  to  recur  arises  only  on  the  exhaustion  of 
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the  array,  and  very  frequently  the  limit  of  his  challenge  is  ex- 
hausted before  such  a  result  as  that.  Hawk.  PI.  Cr.  b.  2  ch. 
43.  So  far  from  infringing  the  right  of  challenge  in  the  opera- 
tion of  the  rule,  it  is  rather  calculated  to  disarm  the  prosecution, 
and  afford  an  opportunity  to  reach  the  end  so  strenuously  con- 
tended for.  A  joint  indictment  extends  the  right  of  challenge 
to  forty,  or  sixty,  or  more  it  may  be,  and  thus  as  the  challenges 
are  extended,  the  chances  of  recurrence  greatly  increased. 

The  true  theory  is,  that  the  law  looks  for  indifferent  persons — 
those  who  are  free  from  legal  exception — unbiassed  and  impar- 
tial jurors.  In  tenderness  to  the  prisoner,  the  privilege  to  ex- 
clude without  cause  assigned,  is  accorded  to  a  limited  extent. 
The  prepossession  of  friendship,  and  the  prejudice  of  enmity, 
are  each  abhorrent  to  the  purity  of  justice.  These  relative 
rights  on  the  part  of  the  State  and  the  accused,  are  reasonable 
safeguards,  not  free  from  abuse,  yet  commended  for  wisdom 
and  humanity.  I  leave  this  view  of  the  case,  however,  with 
the  further  suggestion,  that  a  concession  of  the  right  to  sever  on 
such  a  ground,  would  throw  open  a  wide  door,  and  admit  the 
whole  class  of  cases  in  which  the  right  of  challenge  is  allowed. 

Again,  a  denial  of  the  right,  it  is  urged,  may  lead  to  the  ex- 
clusion of  important  testimony  locked  up,  it  may  be,  in  the 
bosom  of  one  jointly  charged,  or  of  one  occupying  the  relation 
of  husband  or  wife  of  such  person.  Such  a  principle  is  too 
broad,  and  works  its  own  overthrow.  Within  its  range  may  be 
drawn  in  cases  of  every  hue  almost,  occupying  the  judicial  tri- 
bunals of  the  country.  It  may  be  well  doubted  whether  in  any 
case  the  Court,  by  its  own  act,  should  render  one  competent 
who  was  otherwise  incompetent  as  a  witness.  Considerations 
may  perhaps  be  addressed  to  a  Judge  in  his  discretion,  suffi- 
cient to  authorize  such  interference.  They  are  not  readily  per- 
ceived, and  as  a  general  rule,  after  the  finding  of  a  grand  jury, 
the  action  of  a  petit  jury  on  the  case  made,  would  be  a  wise 
and  proper  precaution.  The  temptation  to  perjury,  more  potent 
in  proportion  to  the  peril  of  the  parties,  must  strike  any  mind 
with  force.  I  confess  like  considerations  have  weighed  upon 
27 
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my  own  mind  as  a  strong  reason  against  a  severance  in  any 
case,  not  only  in  reference  to  the  parties  implicated  becoming 
witnesses,  but  on  account  of  the  inducement  and  facilities  thus 
afforded  to  suborn  witnesses  and  manufacture  testimony  after 
the  disclosures  in  one  case  shall  have  made  manifest  the  defi- 
ciencies to  be  supplied.  In  the  solicitude  of  the  Court  to  pro- 
mote the  ends  of  humanity,  care  must  be  taken  that  the  purposes 
of  justice  are  not  subverted.  Evidences  of  frailty  and  corrup- 
tion are  often  manifest  in  cases  of  mistrial. 

The  purpose  of  securing  the  testimony  of  each  prisoner  for 
the  other,  was  the  only  reason  given  on  circuit  why  the  Judge 
should  exercise  his  discretion  in  ordering  the  trial  to  proceed 
separately.  This  Court  is  of  one  mind  on  that  subject,  and 
concur  entirely  with  the  presiding  Judge.  I  would  refer  to  the 
case  of  United  States  vs.  Gtbert  $•  al,  2  Sumner,  63,  on  this 
point  The  eminent  Judge  who  refused  a  similar  motion  on 
a  similar  ground,  (Story,  J.)  says,  "  I  have  never  known  a  case 
in  which  the  sole  ground  for  a  separate  trial  has  been  to  make 
the  witnesses  competent  for  each  other."  "  In  the  only  cases 
in  which  separate  trials  have  been  granted,  there  has  been  an 
express  disclaimer  of  using  the  confederates  as  witnesses."  In 
other  cases,  where  other  grounds  arise,  or  are  suggested,  they 
must  of  course  be  considered  and  determined  on  their  merits, 
when  presented.  Several  and  distinct  grounds  of  defence — va- 
riant and  opposing  grounds  of  defence,  readily  suggest  them- 
selves, and  will  as  readily  commend  themselves  to  the  sound 
discretion  of  a  Judge.  It  is  true,  the  Judge  may  be  called  to 
exercise  his  discretion,  before  he  is  fully  informed,  by  the  ver- 
dict of  a  jury,  whether  an  allegation  made,  upon  which  his 
judgment  is  sought,  be  true  or  not ;  but  such  an  objection  sug- 
gests alone  that  he  may  be  the  dupe  of  an  artifice  springing 
from  the  prisoner  and  favored  by  the  counsel.  In  the  mutual 
confidence  existing,  at  least  in  this  State,  between  the  bench 
and  bar,  and  alike  honorable  to  the  legal  profession,  there  is 
but  little  danger  on  this  score.  This  occasion  might  be  used  to 
vindicate  the  Court  from  any  imputation  of  unnecessarily  as- 
27* 
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suming  judicial  discretion  when  a  certain  rule  should  be  adopted ; 
but  the  intelligent  and  reflecting  portion  of  the  profession  will 
readily  accord,  that  such  responsibility  cannot  be  avoided  in  the 
proper  administration  of  justice. 

The  two  most  prominent  grounds  on  which  the  right  claimed 
is  rested,  have  been  disposed  of.  Others  have  been  urged  by 
the  zealous  and  able  counsel  who  have  represented  the  prison- 
ers on  the  present  occasion.  Although  not  incorporated  in  this 
opinion,  seriatim,  it  is  not  hence  to  be  inferred  they  have  not 
been  carefully  considered  by  this  Court  To  avoid  being  prolix, 
1  content  myself  with  the  response  which  has  been  already 
indicated  as  proper  to  each.  They  may  be  summed  up  as 
referring  (1)  to  the  supposed  difficulties  lying  in  the  way  of  an 
exercise  of  a  sound  discretion,  mainly  because  of  the  want  of 
accurate  information  as  to  the  facts  on  which  the  judgment  of 
the  Court  must  rest;  (2)  the  want  of  a  uniform  rule  in  all  ques- 
tions of  discretion ;  and  (3)  the  hazard  incurred  by  interming- 
ling the  innocent  with  the  guilty.  The  answer  is  at  hand. 
Professional  acumen  may  well  be  relied  on  to  suggest  any 
ground  reasonably  known  to  exist  or  likely  to  arise.  This  will 
call  for  no  improper  disclosure,  and  if  professional  vigilance 
should  be  ensnared  or  surprised,  and  the  unwary  prisoner  en- 
trapped, the  humanity  of  our  criminal  jurisprudence,  according 
to  its  whole  scheme,  may  be  safely  entrusted  with  the  appli- 
ances of  appropriate  relief. 

I  might  fortify  the  judgment  of  this  Court  against  the  recog- 
nition o£  a  right  to  separate  trial,  on  the  mere  motion  of  a  pri- 
soner, by  considerations  of  convenience  and  expediency ;  but  I 
forbear. 

On  this  branch  of  the  case  I  will  only  add,  that  now  the  case 
has  been  heard  on  circuit,  and  reviewed  in  this  Court,  under 
the  circumstances  presented,  we  are  all  agreed  that  neither  of 
the  defendants  has  just  cause  of  complaint  that  their  case  was 
jointly  heard. 

The  fourth  ground  of  appeal  complains,  that  the  application 
of  the  defendants  to  have  the  jury  polled  immediately  after  the 
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verdict  was  published  by  the  clerk,  was  refused.  This  ground 
was  not  pressed  by  counsel.  The  verdict  was  rendered  in  open 
Court,  and  published  in  the  presence  of  the  jury,  in  the  usual 
manner.  The  presiding  Judge  reports  that  nothing  occurred 
to  create  a  doubt  in  his  mind  respecting  the  agreement  and  con- 
currence of  the  whole  jury.  The  defendants  had  no  right  to 
the  individual  opinion  of  every  juror,  on  his  mere  motion,  to  be 
declared  by  each.  When  the  verdict  is  published  in  the  usual 
mode  in  the  presence  of  all,  each  juror  speaks  through  the  ver- 
dict, as  their  assent  is  presumed  from  their  very  silence.  No 
reason  was  assigned  for  raising  a  question,  and  none  appearing, 
the  refusal  was  proper,  and  entirely  in  accordance  with  the  de- 
cisions, to  be  found  in  1  McC.  24 ;  Ibid.  525,  settling  this  doc- 
trine. 

It  remains  only  to  be  considered,  whether  these  defendants 
are  entitled  to  a  new  trial  upon  the  facts  of  this  case.  The 
earnest  zeal  with  which  the  testimony  has  been  reviewed  and 
commented  on  by  counsel,  has  impressed  all  matters  of  objec- 
tion that  arise,  with  vividness  on  the  mind  of  each  member  of 
the  Court.  The  analysis  has  been  searching  as  to  the  testi- 
mony in  detail,  the  general  narrative  of  each  witness  and  of  all 
the  witnesses  on  the  part  of  the  State,  and  as  weighed  against 
the  evidence  in  the  defence.  In  all  these  particulars  this  Court 
has  carefully  followed  the  course  of  the  argument. 

It  would  be  a  vain  attempt  on  my  part,  as  the  organ  of  the 
Court,  to  trace  the  process  by  which  we  have  severally  reached 
our  conclusions.  • 

The  case  was  heard  at  a  previous  term,  but  submitted  to  the 
jury  too  near  its  expiration  to  permit  that  deliberation  so  indis- 
pensable in  a  case  involving  such  consequences,  and  a  mistrial 
was  properly  the  result.  After  an  interval  of  six  months,  afford- 
ing ample  opportunity  for  the  subsidence  of  all  excitement,  if 
any  in  fact  ever  existed  against  these  unfortunate  youths,  ano- 
ther patient  hearing  of  the  case  was  had,  and  a  verdict  rendered 
affixing  guilt  on  each. 

The  jury,  to  whom  it  peculiarly  belonged,  have  discredited 
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so  much  of  the  evidence  adduced  in  the  defence,  as  would 
have  clearly  excused  or  mitigated  the  act,  if  believed  by  them. 
In  their  appropriate  province  they  have,  at  the  same  time,  ac- 
credited so  much  of  the  evidence  on  the  part  of  the  State,  as 
establishes  the  joint  act  of  these  prisoners  in  the  commission  of 
a  foul  murder.  The  impression  made  by  the  testimony  on  the 
mind  of  the  presiding  Judge  has  not  justified  him  in  certifying 
to  this  Court  his  dissatisfaction  with  the  verdict.  In  despite 
of  real  or  apparent  discrepancies,  this  Court  cannot  say  that  the 
verdict  is  against  the  evidence,  or  was  not  warranted  by  it. 
Proceeding  a  step  further,  we  cannot  say,  in  legal  parlance,  that 
there  exists  just  grounds  for  a  reasonable  doubt,  that  the  truth 
has  been  found.  No  sufficient  reason  is  perceived  for  setting 
aside  the  verdict. 

The  motion  of  the  defendants,  Thomas  Wise  and  Calvin 
Johnson,  for  a  new  trial,  is  therefore  dismissed ;  and  it  is  ac- 
cordingly so  ordered. 

O'Neall,  Wardlaw,  Withers  and  Glover,  JJ.,  concurred. 

Motion  dismissed. 
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Martha  O.  Kimhrall  vb.  D.  J.  Walker  and  A.  J.  Rambo. 

In  case  for  overflowing  land,  the  action  may  be  maintained  on  proof  of  plaintiff's  pos- 
session— such  possession  being  presumptive  evidence  of  title. 

A.  O.  entered,  as  purchaser,  under  a  bond  to  make  title,  on  demand,  after  he  (A.  Q.) 
should  procure  a  plat  of  the  premises  from  a  surveyor,  and  held  possession  seventeen 
years,  when  he  died.  On  his  death  his  heirs  continued  to  occupy  the  land  fifteen  yean 
more,  when  they  sold  it : — Held, 

That  the  possession  of  A.  G.  and  his  heirs,  was  sufficient  to  raise  the  presumption  of  a 
grant. 

That,  to  raise  such  presumption,  the  possession  of  those  holding,  as  purchasers,  under 
the  heirs  of  A.  G.,  could,  if  necessary,  be  taoked  to  the  possession  of  A.  G.  and  his 
heirs. 

That  the  possession  of  A.  G.  and  his  heirs  was  adverse,  and  sufficient  to  give  title  under 
the  statute  of  limitations,  both  as  against  A.  G.'s  vendor,  and  a  third  person  claiming 
by  paramount  title. 

Where  one  enters  under  a  written  contract  to  purchase,  and  the  execution  of  a  convey- 
ance is  only  postponed  that  the  land  may  be  surveyed  and  a  plat  made,  he  may  be 
regarded  as  holding  adversely  from  the  time  of  his  entry. 

Before  Munro,  J.,  at  Edgefield,  Spring  Term,  1864. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  on  the  case  for  overflowing  the  plain- 
tiff's land. 

"  The  defendants  are  the  owners  of  a  saw  mill,  called  the 
Melton  Mills,  situate  on  Horse  Creek,  and  the  injury  complained 
of,  as  the  plaintiff  alleges,  has  been  occasioned  by  the  defend- 
ants having  elevated  their  mill  dam,  and  thereby  raised  the 
water  in  the  mill  pond  to  such  a  height  as  to  overflow  a  con- 
siderable portion  of  low  land  lying  contiguous  thereto. 

"  The  plaintiff,  in  support  of  her  title  to  the  land  in  question, 
adduced  1st,  a  bond  from  Jesse  Rountree  to  Andrew  Glover,  in 
the  penal  sum  of  $10,000,  conditioned  to  make  title  to  the  land 
in  question :  date  the  9th  August,  1805. 

"'The  condition  of  this  obligation  is  such  that  if  the  above 
bound  Jesse  Rountree,  his  heirs,  executors  or  administrators,  do 
on  demand  after  the  said  Andrew  Glover  procures  a  plat  of  the 
after  described  premises  from  a  surveyor,  so  that  the  quantity, 
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stations  and  lines  can  be  distinctly  ascertained  to  make  a  title, 
make  the  said  Andrew  Glover,  .his  heirs  or  assigns,  a  special 
warrantee  title  from  him,  said  Jesse  Rountree,  and  his  heirs,  to  a 
tract  comprising  a  part  of  two  tracts  of  land  supposed  to  bound 
nearly  as  follows :  Lying  on  the  East  side  of  Big  Horse  creek, 
in  the  district  of  Edgefield  aforesaid,  on  the  lower  side  of  said 
Andrew  Glover's  plantation,  where  said  Andrew  Glover  has  a 
field  cleared  to  a  branch,  and  then  to  run  up  said  branch  till 
you  go  above  the  place  occupied  by  the  said  Andrew  at  present 
as  a  garden,  about  five  or  six  chains,  then  turning  and  running 
Northwardly  to  the  head  of  a  branch  called  the  Tan-Trough 
branch,  which  runs  into  Big  Horse  creek,  above  a  bridge  of 
said  Andrew  Glover  on  said  creek ;  all  the  land  to  be  included 
within  the  said  lines  (except  what  will  be  flowed  by  the  mill 
pond  at  present  building  by  said  Jesse  Rountree,  and  also  ex- 
cepting the  timber  on  said  land,  which  said  Jesse  Rountree  may 
see  cause  to  make  use  of  for  said  mill)  to  be  conveyed  in  the 
special  title  above  mentioned  to  said  Andrew  Glover,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Jesse  Rountree,  [l.  s.J 

Sealed  and  delivered  in  presence  of  1 
Moses  Spear,  \ 

John  Rountree.'     J 

"  That  shortly  after  the  execution  of  said  bond,  Andrew  Glo- 
ver, who  it  appears  was  Rountree's  nephew,  went  into  pos- 
session of  the  land  therein  described,  and  continued  to  occupy 
it  until  the  period  of  his  death,  which  happened  in  the  year 
1822.  That  he  left  a  widow  and  an  only  daughter  surviving 
him,  the  Jatter  of  whom  intermarried  with  Col.  John  Marsh  ; 
that  the  widow  continued  to  occupy  the  land  for  about  two 
years,  when  she  died,  leaving  Marsh  and  his  wife  in  possession 
of  it,  where  they  continued  to  reside  until  the  12th  of  October, 
1837,  when  they  conveyed  it  to  one  James  Purvis ;  that  Purvis 
resided  on  the  land  until  the  24th  December,  1840,  when  he 
conveyed  it  to  one  Sealy,  who  occupied  it  until  the  4th  of  June, 
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1844,  when  it  was  sold  under  some  judicial  proceeding  against 
him  by  Sheriff  Boulware,  and  purchased  by  Wade  Glover ; 
and  that  the  latter,  on  the  7th  November,  1846,  conveyed  it  to 
the  plaintiff,  who  has  occupied  it  ever  since. 

"  It  further  appeared  that  the  said  Jesse  Rountree  was  the 
owner  of  a  large  body  of  land  (some  said  about  4,000  acres)  in 
the  vicinity  of  Horse  creek  ;  that  he  completed  the  erection  of 
the  mill,  mentioned  in  the  bond  lo  Glover,  in  the  year  1807, 
and  continued  to  run  it  from  that  time  until  his  death,  which 
happened  some  time  in  the  year  1814;  that  after  his  death,  the 
mill  passed  into  the  possession  of  one  James  Myers,  said  to  have 
been  his  nephew:  some  of  the  witnesses  said  Myers  acquired 
it  by  devise  from  Rountree,  others  said  by  inheritance :  be  that, 
however,  as  it  may,  he  continued  to  run  the  mill  until  he  sold  it 
to  one  Perry,  from  whom  he  afterwards  took  it  back,  and  run 
it  until  his  death  ;  that  after  Myers'  death  his  widow  intermar- 
ried with  one  Iverson  L.  Brooks,  who,  in  the  year  1840,  sold  it 
to  Wiley  Milton,  who  afterwards  mortgaged  it  to  the  Mechan- 
ics' Bank  of  Augusta,  in  whom  the  title,  either  by  foreclosure 
of  the  mortgage,  or  by  some  other  means,  became  vested ;  and 
that  after  the  Bank  had  acquired  the  title,  it  was  advertised  and 
sold  at  public  auction,  and  purchased  by  the  defendants  in  the 
year  1850.  It  may  also  be  proper  to  state,  that  while  Marsh 
occupied  the  land  he  caused  a  survey  of  it  to  be  made  by  one 
Blocker,  whose  plat  bears  date  the  16th  of  June,  1827,  when  it 
was  found  to  contain  168  acres. 

"  The  proof  of  defendants  having  raised  the  dam  and  the 
water  in  the  pond,  was  as  follows  : 

"  /.  /.  O.  Wilkinson  said  he  had  known  the  mill  ever  since 
it  was  built  by  Rountree ;  that  within  the  last  eighteen  months 
or  two  years  defendants  had  raised  the  dam  higher  than  it  was 
before ;  but  don't  know  how  much  higher  the  waters  had  been 
raised. 

"It  was  on  the  cross-examination  of  this  witness  that  defend- 
ants proposed  to  introduce  Rountree's  declarations,  in  Glover's 
presence,  referred  to  in  the  fourth  ground  of  appeal,  as  to  the 
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height  he  intended  to  elevate  the  dam  and  raise  the  water  in 
the  pond :  the  question  was  objected  to,  and  I  sustained  the 
objection.  1st.  Because  the  declarations  in  question  were  made 
subsequent  to  the  execution  of  the  bond  to  Glover ;  and  2nd. 
Because  the  elevation  of  the  dam  itself  by  Rountree,  with  Glo- 
ver's acquiescence,  and  the  height  to  which  the  water  had  been 
raised  during  all  the  time  Rountree  had  run  the  mill,  was 
higher  evidence  of  the  fact  than  the  mere  parol  declarations  of 
the  latter. 

"  James  Purvis. — Had  owned  the  land,  and  had  lived  on  it  for 
three  years ;  had  cultivated  it  to  the  edge  of  the  pond,  and  some 
of  the  islands ;  that  defendants  had  raised  the  water  about  two 
years  ago ;  and  that  it  now  flows  up  branches  it  never  went  up 
before ;  and  that  part  of  the  land  which  he  had  cultivated  was 
now  under  water. 

il  A.  J.  Rountree.  —  Judging  from  the  appearance  of  the 
growth,  he  thinks  about  ten  acres,  including  woodland,  have 
been  overflowed.  In  June  last  he  paddled  a  batteaux  where 
corn  had  grown  two  years  before ;  there  was  about  two  feet  of 
water. 

"  James  Powell. — Has  known  the  creek  for  fifty  years,  and 
has  rafted  lumber  down  it  for  the  last  thirty  or  forty  years.  To 
r(ift  now,  requires  polls  five  feet  longer  than  formerly.  Defend- 
ants have  raised  the  water  from  three  and  a  half  feet  to  four  feet 
higher  than  in  Melton's  time.  Some  of  plaintiff's  corn  fields 
have  been  overflowed;  has  seen  the  stalks  standing  in  the 
water. 

"  Here  the  plaintiff's  testimony  closed,  when  a  motion  was 
made  for  a  non-suit,  on  the  ground  that  the  plaintiff  had  ex- 
hibited no  legal  title  to  the  land  in  question ;  that  the  only  title 
she  had  exhibited  was  a  mere  equitable  title,  derived  from  An- 
drew Glover ;  and  that  the  legal  title  to  the  land  was  still  in 
the  heirs,  of  Jesse  Rountree.  I  refused  the  motion,  and  ruled 
that  the  mere  possession  of  the  plaintiff  was  sufficient  to  entitle 
her  to  maintain  the  action  as  against  the  defendants — a  right 
which  could  only  be  defeated  by  the  defendants  in  two  ways : 
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that  is,  either  by  proving  a  paramount  title  in  themselves  to  the 
premises  in  question,  or  by  proof  of  a  license  from  another  in 
whom  such  paramount  title  was  vested. 

"  The  defendants  then  proceeded  to  introduce  the  following 
proof  in  support  of  a  paramount  title  in  themselves : 

11 1.  A  grant  to  William  Swift  for  276  acres  of  land,  dated 
the  5th  February,  1787. 

"2.  Conveyances  from  the  several  heirs  of  Swift  for  their 
respective  interests  to  James  Myers:  date  22nd  November,  1816. 

"  It  was  said  by  Dudley  Rountree  and  Silas  Stallings,  two  of 
defendants'  witnesses,  that  the  Swift  grant  covered  the  land  on 
which  the  mill  stood  ;  also,  all  the  land  claimed  by  the  plaintiff, 
but  no  re-survey  or  plat  of  it  was  produced  on  the  trial. 

<(  Defendants  also  claimed  title  from  Jesse  Rountree  through 
Junius  Myers,  to  whom  the  land  had  either  been  devised  by 
Rountree,  or  who  had  acquired  it  by  virtue  of  his  marriage 
with  Rountree's  daughter ;  but  of  this  no  proof  was  adduced 
other  than  what  was  stated  by  two  witnesses. 

"  In  the  conveyance  to  the  defendants  by  the  Mechanics'  Bank 
of  Augusta,  reference  is  made  to  a  plat  made  by  one  Philips,  a 
surveyor,  dated  4th  January,  1850.  No  such  plat  was,  how- 
ever, produced ;  and  in  reply,  a  newspaper  published  in  Au- 
gusta was  introduced,  dated  the  17th  May,  1850,  containing  an 
advertisement  of  the  mill,  in  which  a  plat  of  the  land  was  exhi- 
bited, with  a  portion  of  the  land  platted  out. 

"  Lewis  Elsey,  a  witness  for  defendants,  testified  that  he  did 
not  think  the  present  mill  dam  was  higher  than  the  old  one; 
and  that  if  the  water  in  old  Rountree's  time  had  been  raised  to 
the  top  of  the  darn,  it  would  have  been  as  high  as  it  is  now. 

11 1  instructed  the  jury  that  the  title  to  the  premises  in  ques- 
tion was  clearly  in  the  pl&intiff,  both  as  against  the  Rountree 
and  the  Swift  title.  That  as  to  the  former,  although  Andrew 
Glover's  title,  when  he  took  possession  of  the  premises,  was 
merely  equitable,  his  continuous  possession  for  five  years  under 
the  Rountree  bond,  had  converted  his  equitable  into  a  perfect 
legal  title,  to  the  extent  of  the  metes  and  bounds  therein  de- 
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scribed,  to  say  nothing  of  Marsh's  possession  against  Myer», 
from  Andrew  Glover's  death,  in  1822,  to  the  alienation  by  the 
former  in  1837.  Andrew  Glover's  title  was  perfected  against 
Rountree  prior  to  the  death  of  the  latter  in  1814.  And  as  re- 
garded the  Swift  title,  assuming  that  it  covers  the  land  in  con- 
troversy, it  was  equally  clear  that  the  statutory  bar  was  complete, 
as  against  Myers,  during  Glover's  life-time — the  latter  having 
survived  six  years  after  the  former  had  acquired  the  Swift  title. 

"  On  the  question  of  damages,  I  instructed  the  jury,  that  if 
the  defendants  had  raised  the  water  to  a  greater  height  than  it 
had  been  raised  by  Rountree  in  his  life  time,  the  plaintiff  was 
entitled  to  recover  to  the  extent  of  the  injury  she  had  sustained 
in  consequence  thereof. 

"  The  jury  found  a  verdict  for  plaintiff  for  $30  damages." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  upon 
the  grounds : 

1.  The  defendants,  under  the  title  deduced  by  them  from 
William  Swift,  were  the  legal  owners  of  so  much  of  the  land 
claimed  by  the  plaintiff,  as  is  overflowed  by  their  mill  pond. 

2.  The  defendants,  under  their  title  derived  from  Jesse  Roun- 
tree, are  the  legal  owners  of  the  land  overflowed  by  their  mill 
pond,  to  which  the  plaintiff  sets  up  claim. 

3.  The  presiding  Judge  erred,  it  is  respectfully  submitted,  in 
instructing  the  jury  that  the  plaintiff  was  the  legal  owner  of  the 
land  in  question,  the  evidence  being  wholly  insufficient  to  show 
title  in  the  plaintiff,  either  by  actual  conveyance  or  adverse  pos- 
session. 

4.  The  declarations  by  Jesse  Rountree,  addressed  to  Andrew 
Glover,  and  acquiesced  in  by  him  at  or  immediately  after  the 
building  of  the  mill,  signifying  his  (Rountree's)  intention  to 
elevate  his  mill  pond  to  a  certain  designated  height,  were  ad- 
missible in  evidence,  and  it  is  respectfully  submitted  that  the 
Court  erred  in  excluding  them. 

5.  Whether  the  plaintiff  had  established  her  title  to  the  land 
in  controversy,  by  means  of  adverse  possession,  should  have 
been  referred  to  the  jury  with  suitable  instructions,  and  it  is 
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•espectfully  submitted  that  the  presiding  Judge  erred  in  not  sub- 
mitting that  question  to  them. 

Carroll^  for  appellants. 

Bauskett,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  grounds  of  appeal  suggest  two  prominent 
inquiries :  Whether  the  action  could  be  maintained  on  the  case 
made  by  plaintiff,  and  whether  a  title  paramount  in  the  defend- 
ants was  not  established. 

The  action  was  case  for  overflowing  lands,  and  in  reference 
to  title,  I  will,  first,  briefly  consider  what  was  incumbent  on  the 
plaintiff.  Her  possession  of  the  premises  was  beyond  dispute, 
and  it  is  equally  clear  that  this  possession  was  invaded  by 
the  act  complained  of.  There  is  nothing  in  such  a  case  to  pre- 
vent the  application  of  the  familiar  rule,  that  possession  affords 
presumptive  evidence  of  title.  Analogous  to  the  action  of  tres- 
pass clausumfregit,  the  possession  of  granted  land  is  sufficient 
to  maintain  the  action,  and  when  shown,  the  onus  is  devolved 
on  the  defendant  to  establish  title  paramount,  or  at  least  is 
sufficient  to  put  him  to  proof  to  justify  his  act.  In  Mints  vs. 
Weathersbee,  2  Strob.  184,  an  action  of  like  kind  with  this, 
the  same  doctrine  was  maintained.  A  tenant  in  possession  may 
maintain  his  action  for  such  damage  to  his  possession.  (Com. 
Dig.  Action  on  case  B.  304.) 

The  bond  set  up  by  this  plaintiff  served  as  color  of  title,  and 
a  possession  under  it  for  more  than  twenty  years  was  sufficient 
to  authorize  the  presumption  of  a  grant.  The  metes  and  bounds 
were  sufficiently  defined,  and  the  possession  of  Glover,  succeeded 
by  his  widow  and  daughter,  who  had  intermarried  with  Marsh, 
each  representing  the  same  claim,  may  well  be  tacked  together 
for  the  purpose  of  such  presumption. 

Without  any  violence  to  the  doctrine  on  this  subject,  the  sub- 
sequent possession  of  Purvis  and  Sealy  and  others,  down  to 
the  plaintiff,  may  be  added,  and  thus  united,  constitute  a  period, 
sufficient  twice  told  for  such  presumption.    But  the  defendants 
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insist  on  their  paramount  title  derived  from  William  Swift,  a* 
also  from  Jesse  Rountree,  to  each  of  whom  grant  had  issued — 
each,  as  is  claimed,  covering  the  land  in  question,  the  former 
being  the  senior.  There  is  some  difficulty  as  to  the  precise 
proof  adduced  on  this  branch  of  the  case,  the  attention  of  the 
presiding  Judge  not  having  been  pointed  to  the  several  links  in 
the  alleged  chains,  because  of  the  supposed  understanding  be- 
tween counsel.  Enough  is  seen,  however,  to  satisfy  this  Court 
that  any  objection  to  the  recovery  on  these  grounds  must  be 
unavailing.  Apart  from  all  questions  arising  upon  the  true  lo- 
cation of  the  Swift  grant  and  the  probable  exception  of  this 
very  tract  in  the  conveyance  by  the  Mechanics'  Bank  of  Au- 
gusta upon  a  just  understanding  and  correct  location  thereof,  a 
statutory  title  has  been  acquired  as  against  any  title  which 
might  have  been  derived  from  either  source. 

Each  occupant  of  this  land  claimed  in  his  own  right,  and 
whether  we  regard  the  possession  of  Glover,  or  the  possession 
of  Marsh  and  wife,  the  statutory  bar  was  complete.  The  bond 
from  Rountree  sufficiently  defined  the  limits,  and  the  possession 
of  Glover  claiming  as  a  purchaser  and  in  the  actual  undisturbed 
enjoyment  for  seventeen  years,  connected  as  it  may  be  with  the 
subsequent  possession  of  his  heirs  at  law  some  twelve  or  thir- 
teen years  additional,  places  this  branch  of  the  case  beyond 
cavil.  Again,  Marsh,  when  he  entered  in  1826,  caused  the 
lands  to  be  surveyed  by  Blocker,  whose  plat  still  more  clearly 
defining  the  boundaries,  was  certified  16th  June,  1827,  and  he, 
Marsh,  continued  in  possession  down  to  12th  October,  1837,  a 
perifcd  itself  of  more  than  ten  years. 

But  it  is  insisted  that  by  the  terms  of  the  contract  between 
Glover  and  Rountree,  there  was  a  condition  precedent  that  would 
save  the  operation  of  the  statute,  and  at  least  negative  the  con- 
clusion that  the  possession  was  adverse,  to  wit :  The  title  was 
to  be  made  when  a  plat  was  procured.  Analogies  are  sought 
between  this,  and  one  who  enters  under  a  conditional  agreement 
to  purchase,  or  where  possession  is  obtained  under  a  contract  to 
purchase,  where  by  the  terms  of  the  contract  the  purchaser  is  post- 
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poned  as  to  bis  title  until  the  consideration  moving  to  the  con- 
tract is  performed  by  himself.  In  such  cases  there  is  reason 
and  propriety  for  the  conclusion  that  such  possession  prima 
facie  should  be  regarded  as  permissive.  But  the  analogies  do 
not  hold.  Here  there  was  no  future  benefit  secured  to  the  obligor. 
Neither  the  terms  of  the  contract  nor  subsequent  facts  show  any 
continuing  acknowledgment  of  title  in  Rountree,  or  assertion 
of  title  by  him,  or  that  the  possession  was  subordinate.  There 
is  nothing,  then,  to  exclude  the  usual  inference,  now  grown  into 
a  rule,  that  where  one  is  in  possession  of  land,  he  is  considered 
as  holding  adversely  until  the  contrary  is  shown.  Much  less 
can  this  doctrine  be  successfully  assailed  where  all  the  facts 
tend  to  the  same  conclusion,  that  the  possession  in  this  case  was 
clearly  adverse  in  its  character. 

Whatever  may  be  the  peculiar  hardship  of  this  particular 
case,  the  recovery  is  too  well  fortified  by  law  and  evidence  to 
authorize  any  disturbance  of  the  verdict. 

The  motion  for  a  new  trial  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Glover  and  Monro,  JJ., 
concurred. 

Motion  dismissed. 
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Biggers  Mobley,  Adm'r,  vs.  Samuel  W.  Mobley. 

To  plaintiff's  replication,  admitted  to  be  bad,  there  was  a  general  demurrer,  bat  no 
joinder  in  demurrer.  Before  the  case  was  reached  on  dooket  plaintiff  moved  for 
leave  to  amend,  which  motion  was  not  entertained,  because  the  ease  had  not  been 
reached.  The  case  was  afterwards  eontinned,  and,  then,  at  the  close  of  the  term— the 
usual  time  for  hearing  motions— plaintiff 's  motion  was  renewed,  and  granted,  in  the 
absence  of  defendant's  oonnsel.  On  appeal,  the  decision  of  the  Judge  below  was 
sustained. 

A  motion  for  leave  to  amend  the  pleadings  is  generally  addressed  to  the  discretion  of 
the  Court. 

Before  judgment  rendered  upon  general  demurrer,  leave  to  amend  may  be  granted. 

If  counsel  do  not  attend  in  Court  at  the  usual  time  for  hearing  motions,  it  cannot  be 
presumed  that  they  object  to  that  which  can  be  lawfully  done :  aemble. 

The  party  getting  leave  to  amend  should,  as  a  general  rule,  be  required  to  pay  costs. 

Before  Whitner,  J.,  at  Chester,  Spring  Term,  1854. 

Indebitatus  assumpsit,  for  money  lent;  money  had  and 
received,  <fcc.  Pleas:  1st,  nan  assumpsit:  on  which  issue 
was  joined  ;  2nd,  actio  mm  accrevit  infra  quatuor  annos. 

To  the  second  plea  plaintiff  replied,  that  his  intestate  died 
January  19,  1848 ;  that  administration  of  her  goods,  &c.,  was 
not  granted  until  June,  1850;  and  that,  deducting  the  time  from 
January,  1848,  to  June,  1850,  the  action  was  commenced  within 
four  years. 

To  this  replication  there  was  a  general  demurrer,  in  which 
plaintiff  did  not  join. 

On  the  second  day  of  the  tenh  plaintiff  moved  for  leave  to 
amend  his  replication,  which  motion,  being  opposed,  his  Honor 
refused,  because  he  declined  any  interference  with  the  state  of 
pleadings  in  advance  of  the  regular  call  of  the  case  on  the 
docket.  Subsequently,  on  the  same  day,  the  case  was  called 
for  trial.  No  motion  for  leave  to  amend  was  made,  but  a  con- 
tinuance was  asked  for,  on  the  ground,  that  a  witness  (defend- 
ant's attorney  of  record)  had  not  answered  fully,  &c.  Defend- 
ant announced  himself  ready,  but  did  not  insist  upon  trial,  in 
consequence  of  the  reason  stated ;  whereupon  the  case  was 
continued  by  the  plaintiff.    Afterwards,  on  the  last  day  of  the 
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term,  and  after  defendant's  attorney  had  left  the  Court,  the 
plaintiff  renewed  his  motion  for  leave  to  amend  by  withdraw- 
ing his  special  replication,  and  pleading  the  ordinary  replication 
in  such  cases;  which  motion  his  Honor  granted. 

The  defendant  appealed,  and  now  moved  this  Court  to  set 
aside  the  order,  on  the  grounds : 

1.  That  under  the  circumstances  there  was  error  in  granting 
it. 

2.  Because  leave  to  amend,  after  general  demurrer,  is  incon- 
sistent with  the  rules  of  pleading,  and  should  not  be  allowed. 

3.  Because  the  order  granting  leave  to  amend,  was  in  other 
respects  contrary  to  law. 

Boylston,  for  appellant, 
McAlily,  McLure,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  It  is  by  no  means  designed  to  use  this  occa- 
sion to  enter  upon  a  laborious  discussion  of  the  law  of  practice, 
touching  the  granting  of  motions  to  amend  pleadings  pending 
the  action. 

The  text  books  are  full  of  it,  and  it  is  a  fruitful  theme.  This 
is  a  case  in  which  a  party,  plaintiff,  was  allowed  a  motion  to 
amend  (after  the  trial  had  been  postponed  to  the  next  term)  his 
replication  to  the  plea  actio  rum  accrevit^  $*a,  to  which  repli- 
cation a  general  demurrer,  well  founded,  had  recently  before 
been  filed.  It  is  conceded  that  the  general  rule  refers  an  amend- 
ment of  this  kind  to  the  discretion,  the  judicial,  official  discre- 
tion, of  the  Circuit  Court.  Than  judgments  founded  upon  the 
exercise  of  legal  discretion,  there  is  no  description  of  official 
duty  more  perplexing  to  the  Judge  who  renders,  and  the  tribu- 
nal which  reviews,  such  judgments.  The  efforts  of  jurispru- 
dence have  always  been  earnest  and  diligent,  to  render  its  max- 
ims, its  standards,  precise,  fixed,  intelligible — to  substitute  exact 
prescription  for  the  necessary  uncertainties  of  discretion.  So 
far  has  the  effort  fallen  short  of  its  aim,  that  the  birth,  growth 
and  strength  of  the  great  system  of  Equity  is  traced  to  such 
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source.  Pleadings  are  but  means  to  on  end,  the  reduction  of  a 
legal  contest  to  a  precise  single  point,  that  shall  render  a  judg- 
ment adequate,  efficient  and  final  for  the  adjustment  of  the  very 
right  of  the  cause.  To  this  end  the  kind  of  discretion  now  the 
subject  of  complaint  has  been  exercised  from  the  time  that  plead- 
ings were  ore  tenus,  to  the  present  day :  always  more  freely 
and  liberally  as  to  pleadings  subsequent  to  the  declaration. 
The  very  effort  to  prescribe  some  general  rules,  as  guides  to 
the  exercise  of  such  necessary  discretion,  has  given  rise  to  a 
mass  of  decisions  in  England,  and  not  a  few  in  our  own  State, 
the  most  recent  of  which  touching  the  present  question,  is 
Goodwin  vs.  Hannah,  (5  Strob.  157,)  bringing  into  observation 
sundry  other  of  our  own  cases.  In  that  case  the  plaintiff,  after 
general  demurrer  to  the  declaration,  confessed  in  argument  to 
be  well  founded,  moved  and  was  permitted,  upon  payment  of 
costs,  to  amend.  The  distinction  was  taken  that  no  judgment 
had  been  rendered  sustaining  the  demurrer,  nor  was  the  defend- 
ant delayed  or  deprived  of  any  matter  of  defence  touching  the 
merits  of  his  case ;  though  of  course  he  was  deprived  of  the 
advantage  arising  out  of  the  omission  of  the  plaintiff  to  allege 
a  matter  material  to  his  legal  right,  which  would  have  accrued 
from  a  judgment  sustaining  the  demurrer.  So  far  the  case 
before  us  is  parallel.  The  defendant  was  not  delayed,  for  the 
cause  was  continued ;  nor  surprised,  for  the  same  reason — his 
plea  of  the  statute  of  limitations,  as  potent  as  it  was  when  filed, 
remains,  and  will  work  its  full  effect  if  unrebutted,  and  he 
loses  only  the  advantage  which  an  insufficient  replication 
would  have  given  him,  that  replication  (as  the  plaintiff  admits) 
being  so  far  ill,  that  it  would  (the  demurrer  being  sustained) 
have  swept  away,  not  only  a  portion  of  his  demands  that  may 
be  barred,  but  (as  he  says)  the  remainder,  also,  which  is  not. 

Supposing  this  to  be  so,  and  it  may  be,  the  paramount  object 
— i.  e.  to  adjudge  the  very  right  between  these  parties,  upon  the 
substantial  merits  of  the  contest — will  be  best  attained  by  the 
course  adopted  on  the  circuit. 
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One  matter  of  complaint  is,  that  the  defendant's  counsel  was 
absent  when  the  motion  was  granted — the  same  motion  having 
been  refused  on  a  day  previous  when  he  was  present.  The 
reply  to  this  is,  that  when  first  offered,  the  motion  was  not  enter- 
tained because  the  cause  was  not  yet  reached  on  the  call  of  the 
docket,  and  that  the  motion  was  finally  made  at  the  close  of 
business,  as  motions  usually  are ;  the  more  appropriately  then, 
it  is  said,  because  the  case  had  been  continued  to  }he  next  term ; 
necessarily  then,  it  is  added,  if  made  at  all,  in  such  time  as  to 
avoid  the  objection  of  supineness  and  surprise  on  the  adverse 
party. 

It  is  true  that  it  is  in  the  highest  degree  desirable  to  hear  both 
sides,  on  any  question  of  law ;  and  it  is  equally  true,  that 
motions  are  usually,  and  for  the  most  part,  made  at  the  close 
of  the  term,  when  the  juries  are  discharged ;  and  the  presump- 
tion may  be  fair,  that  counsel  will  always  be  present  to  watch 
and  oppose  whatsoever  may  be  objectionable  to  the  parties 
represented  by  them ;  and  if  not,  no  objection  to  what  may  be 
lawfully  done,  can  be  presumed.  We  remark  only,  that  we 
have  heard  what  would  have  been  urged  on  circuit,  and  we  do 
not  perceive  that  it  should  have  varied  the  result.  The  Court 
desires  it  to  be  understood  that  in  general  such  a  favor  as  was 
granted  in  this  instance,  should  be  accompanied  with  a  condi- 
tion tp  pay  the  costs — but  we  are  given  to  understand  that  this 
matter  is  waived. 

The  motion  is  refused. 

O'Neall,  Wardlaw,  Whitner  and  Munro,  JJ.,  con- 
curred. 
Glover,  J.,  absent  at  the  argument 
Motion  refused. 
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The  Town  Council  of  Aiken  vs.  George  B.  Lythgoe. 

Where  the  Legislature,  in  incorporating  a  Town,  gave  the  Counoil  authority  to  keep  open 
and  in  good  repair  ail  the  roads,  street*  and  highways,  within  the  oorporate  limits, 
and  there  were,  at  the  time,  but  two  pnblio  roads  within  the  limits,  though  a  map  or 
plan  of  the  Town,  laying  it  off  into  streets  and  squares,  had  been  previously  made  by 
surveyors — held 

1.  That  it  was  a  question  to  be  submitted  to  the  jury  and  decided  by  them,  what  roods, 
streets  and  highways  the  Legislature  had  in  contemplation  when  they  used  those 
words  in  the  charter — whether  they  intended  only  the  two  roads  then  open  and  in 
use,  or  the  streets  delineated  on  the  map  or  plan ;  and,  if  they  intended  the  latter, 

2.  That  it  was  competent  for  the  Legislature  to  set  aside  for  public  use  the  spaces  deline- 
ated as  streets  on  the  map  or  plan,  and  to  invest  the  Council  with  authority  to  open 
and  keep  them  in  repair. 

Defendant  had  purchased  of  R.  a  lot  of  eighteen  acres  of  land  within  the  oorporate  lim- 
its, over  which  several  of  the  streets,  as  delineated  on  the  plan,  passed.  Upon  a 
further  question,  whether  B.  had  dedicated  those  streets  to  the  public  use,  held 

1.  That  it  was  competent  to  show,  as  against  the  defendant,  by  parol,  that  while  R.  was 
owner  of  defendant's  lot  and  other  lands  within  the  oorporate  limits,  the  Counoil  had 
dug  a  well  for  public  use,  at  the  instance  of  R.,  on  another  street,  known  as  such  only 
from  its  being  delineated  upon  the  plan ;  and,  also, 

2.  That  it  was  competent  to  show  conveyances  by  R,  while  owner  of  defendant's  lot,  of 
other  lands  within  the  corporate  limits,  calling  for  the  disputed  streets  as  boundaries. 

Before  Munko,  J.,  at  Barnwell,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"The  declaration  in  prohibition  stated  that  by  the  Act  of 
1835,  incorporating  Aiken,  and  by  the  Act  of  1836,  enlarging 
the  powers  and  duties  of  its  Intendant  and  Wardens,  full  power 
and  authority  are  given  to,  and  it  is  made  the  duty  of  the  Town 
Council,  to  keep  all  roads,  streets  and  alleys,  within  the  limits 
of  the  said  town,  open  and  in  good  repair ;  and  that  among 
others,  there  are  certain  streets  in  the  said  town,  called  and 
known  in  the  plan  of  said  town,  and  by  the  citizens  thereof,  by 
the  respective  names  of  Laurens,  Newberry,  Chesterfield,  York, 
Union,  Kershaw,  Sumter,  Horry,  Marion,  Williams,  Marlbo 
rough,  Colleton  and  South  Boundary  streets.  That  said  streets 
have  been  and  are  dedicated  to  the  public,  as  highways  and 
thoroughfares,  for  the  use  and  benefit  of  the  people  of  said  town, 
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and  as  such  streets  were  incorporated  ( as  a  part  and  parcel, 
and  an  indispensable  ingredient '  of  the  said  town,  by  the  Act 
aforesaid.  Yet  that  the  said  George  B.  Lythgoe,  denying  that 
said  streets  are,  or  ever  have  been  dedicated  to  the  public  use, 
as  streets  or  highways,  in  the  year  1853  fenced  and  closed  up 
the  said  streets,  to  the  great  inconvenience  of  all  the  good  peo- 
ple of  Aiken,  &c. 

"  The  defendant  pleaded  that  the  Act  of  1836  incorporates  a 
certain  tract  of  land  extending  for  one  mile  on  every  side  of  the 
bridge  at  the  rail  road  depot — that  the  streets  and  plan  of  the 
said  town  set  forth  in  the  declaration  are  not  referred  to  in  the 
said  Act,  and  form  no  part  of  the  grant  of  incorporation — that 
the  roads,  streets,  lanes  and  alleys  set  forth  in  the  declaration 
never  have  been  dedicated  to  the  said  town,  nor  accepted  by  the 
corporate  authorities — that  the  said  Act  of  incorporation  invests 
the  said  Town  Council  with  all  the  powers  granted  to  the  Com- 
missioners of  Roads  and  no  more,  and  that  the  said  Town 
Council  have  no  authority  to  open  any  roads,  streets,  &c,  ex- 
cept after  due  notice  and  upon  a  full  compliance  with  all  the 
requirements  of  the  said  Act — that  the  said  Town  Council  have 
neglected  to  comply  with  the  terms  of  the  said  Act,  and  insist 
upon  appropriating  the  land  and  freehold  of  the  defendant 
without  notice  or  compensation,  and  against  his  consent. 

"  The  aforesaid  declaration  was  tiled  in  pursuance  of  an  order 
made  by  Judge  Glover,  at  chambers,  dated  Orangeburg,  8th 
of  August,  1853,  in  the  matter  of  'The  State,  ex  relatione 
George  B.  Lythgoe,  against  the  Town  Council  of  Aiken.' 

(( The  plaintiffs  offered  in  evidence  a  document  which  they 
styled  a  ( Plan  of  the  Town  of  Aiken.'  It  is  dated  the  19th  Sep- 
tember, 1834,  and  was  executed  by  C.  O.  Pascalis  and  A.  A. 
Dexter,  two  Civil  Engineers,  who  were  at  that  time  in  the  em- 
ployment of  the  South-Carolina  Canal  and  Railroad  Company. 
It  professes,  on  its  face,  to  have  been  executed  at  the  request  of 
Major  Alexander  Black,  agent  of  said  Company.  Perhaps  it 
will  be  best  to  quote  the  precise  words  of  the  document : 
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" '  The  Stats  of  South-Carolina,  \ 
Ui  Barnwell  District.         \ 

"'At  the  request  of  Major  Alexander  Black,  agent  of  the 
South-Carolina  Canal  and  Railroad  Company,  we  have  surveyed 
and  laid  off  twenty-seven  squares  or  blocks  in  the  Town  of 
Aiken,  bound  on  the  North  by  Edgefield  street,  on  the  East  by 
Williams  street,  on  the  South  by  Railroad  Avenue,  and  on  the 
West  by  Newberry  street,  as  in  the  above  plat  represented. 
" '  Witness  our  hands  this,  the  19th  day  of  September,  A.  D., 

1834. 

" '  C.  O.  Pascalis,  D.  S.  and  Chief  Engineer. 
il  '  Andrew  Alfred  Dexter,  Civil  Engineer.' 

"  This  plat  is  a  parallelogram,  and  has  marked  upon  it  a 
North  and  South,  East  and  West  Boundary  street.  There  are 
many  names  now  written  on  several  of  the  squares  of  the  plat, 
which,  it  was  admitted,  were  not  there  at  the  date  of  its  execu- 
tion. York  and  Union  streets  are  represented  on  the  plat  as 
cross  streets,  parallel  to  each  other,  and  running  nearly  North 
and  South.  Colleton  and  South  Boundary  streets  are  also  rep- 
resented as  running  parallel  to  each  other,  but  at  right  angles 
with  York  and  Union  streets — Fairfield  street  (for  obstructing 
which,  the  defendant  was  indicted  and  found  guilty  at  Fall 
Term,  1862)  lies  between  York  and  Union  street,  and  is  paral- 
lel to  them. 

"  'The  defendant  owns  eighteen  acres  of  land  in  the  Town 
of  Aiken,  which  he  acquired  by  purchase  from  James  Randall — 
York,  Union,  Colleton  and  South  Boundary  street  are  all  repre- 
sented on  the  said  plat  as  running  through  the  defendant's 
aforesaid  eighteen  acres. 

"  Mr.  John  Price  was  called  for  the  plaintiffs :  This  witness 
said  he  had  lived  near  Aiken  for  53  years — that  the  defendant's 
land  is  opposite  to  Mr.  Schwartz's  hotel,  and  lies  on  the  South 
side  of  the  railroad  from  Mr.  Schwartz — that  Union  street  runs 
between  Mr.  Schwartz's  and  the  railroad  depot,  and  across  to 
the  railroad — that  there  are  two  blocks  where  Union  and  York 
streets  are,  and  that  these  blocks  embrace  the  18  acres  owned 


438  APPEALS  AT  LAW. 

Town  Council  of  Aiken  *t.  Lythgoe. 

by  the  defendant — that  defendant's  land  was  laid  off  in  lots 
some  time  before  James  Randall  (defendant's  vendor)  purchased 
it.  Witness  purchased  lots  for  his  two  sons,  on  the  South  side 
of  the  railroad,  from  James  Randall,  and  helped  to  measure  a 
lot  on  the  opposite  side  of  the  street — his  two  sons'  lots  adjoined 
each  other — William  Buckhalter  surveyed  these  lots,  and  used 
a  tape  line  in  measuring  them — James  Randall  was  present — 
Buckhalter  is  dead — Buckhalter  had  a  map  of  the  town  to  sur- 
vey by,  and  laid  off  the  lots  by  that  map — witness  don't  recol- 
lect that  any  one  laid  out  streets  on  the  South  side  of  the  rail- 
road, before  1835,  when  Pascaiis  and  Dexter  laid  them  out — 
don't  know  that  Randall  set  apart  for  a  street  any  part  of  the 
land  he  sold  to  the  defendant — the  Railroad  Company  has  dug 
a  deep  ditch  on  the  South  side  of  the  road,  across  streets,  lots, 
and  every  thing  else — Mrs.  Williams  lives  less  than  three-quar- 
ters of  a  mile  from  the  bridge,  opposite  the  depot — Randall  ex- 
cepted the  streets  when  he  sold  to  him  (witness)  for  his  sons — 
Randall's  land  has  always  been  called  the  '  Kennedy  Tract ' — 
Randall  sold  some  lots—on  the  1st  of  May,  1850,  he  sold  18 
acres  of  the  '  Kennedy  Tract '  to  defendant — Randall  said  that 
he  intended  to  plant  his  land,  for  that  it  would  be  some  time 
before  it  would  be  available  as  lots — the  whole  of  the  '  Kennedy 
Tract '  lies  within  the  limits  of  the  Town  of  Aiken— Mrs.  Wil- 
liams' 100  acres  are  also  within  the  limits,  and  the  whole  of  it 
is  under  fence  and  cultivated — Buckhalter  also  has  land  in  the 
same  condition — Williams'  old  place  is  likewise  in  the  same 
condition.  In  1835  public  roads  ran  through  the  Town  of 
Aiken,  to  wit,  the  Edgefield  Road,  and  Old  Whiskey  Road. 
The  street  from  the  brick  bridge  to  Edgefield  was  in  existence 
in  1835,  and  the  stores  of  Bowie,  and  others,  were  then  located 
on  that  street — cotton,  chickens,  <fcc,  were  sold  in  said  streets 
in  1 835 — the  house  of  Mrs.  Williams,  and  the  cottage  of  Pas- 
caiis and  Dexter,  were  the  only  houses  existing  on  the  South 
side  of  the  railroad  in  1835 — there  were  two  bridges  across  the 
railroad  excavation ;  one  across  the  street  running  to  Edgefield, 
and  the  other  opposite  the  depot— there  was  a  third  bridge  be- 
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tween  the  depot  and  the  brick  bridge,  nearly  level  with  the 
ground — the  Railroad  Company  enclosed  the  land  from  Marsh's 
to  Oliver's  hotel,  for  their  work-shops,  and  kept  a  gate  at , 
the  entrance  of  the  enclosure — there  were  bridges  opposite  to 
Union,  York  and  Laurens  streets — Fairfield,  Chesterfield  and 
Newberry  streets  were  intersected  by  the  railroad  excavation, 
and  at  these  streets  there  are  no  bridges  across  the  railroad  ex- 
cavation— roads  crossed  said  bridges  in  1835,  and  were  then 
used  as  public  roads.  The  Charleston  and  Edgefield  Road  tra- 
versed the  North-east  corner  of  Aiken,  and  ran  by  Williams' 
old  house — Whiskey  Road  ran  in  the  direction  of  what  is  now 
Market  street — no  other  public  roads  ran  through  there  then — 
there  are  no  fields  lying  within  South  Boundary  street — Rand- 
all's field  was  outside  of  South  Boundary  street — Randall 
spoke  of  the  streets  when  he  sold  to  witness — people  used  the 
bridges  to  go  to  Coker's  Spring. 

"  Bethel  T.  Rogers — Purchased  a  lot  two  years  ago,  sold  by 
the  Commissioner  in  Equity  as  part  of  the  estate  of  James 
Randall,  deceased.  South  line  of  said  lot  is  on  Colleton  street. 
Has  seen  stakes  on  the  South  side  of  the  railroad  within  one- 
half  mile  of  the  bridge  at  the  depot.  Saw  them  last  Friday ; 
also  saw  them  two  years  ago — one  of  the  stakes  had  fallen 
from  decay  and  had  been  replaced  by  a  new  one — this  was  at 
the  corner  of  Colleton  and  Kershaw  streets.  Also  saw  two 
stakes  150  feet  apart — they  were  in  a  line  parallel  with  the  street. 
William  Buckhalter  pointed  them  out  to  witness.  Buckhalter 
is  dead — he  was  a  surveyor— he  was  the  father-in-law  of  James 
Randall,  and  lived  just  outside  of  Aiken,  and  had  lived  there 
a  long  time  previous  to  his  death.  There  was  a  road  on  the 
East  line  of  witness's  land — this  road  ran  across  the  railroad 
before  the  new  excavation  was  cut.  Buckhalter  surveyed  wit- 
ness's lot,  and  witness  paid  him  $2  for  it — this  lot  is  not  di- 
rectly opposite  the  railroad  depot,  but  is  a  little  to  the  East  of 
it— witness's  lot  called  for  a  street  only  on  one  side,  to  wit :  Col- 
leton street — when  witness  bought  at  Commissioner's  sale,  the 
forest  trees  were  standing  in  Colleton  street,  on  defendant's 
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land.  When  this  controversy  first  arose  between  the  Town 
Council  and  the  defendant,  the  forest  trees  were  standing  in 
Fairfield,  Union,  Kershaw,  Colleton  and  York  streets,  more  or 
less — there  are  no  bridges  across  the  excavation  at  either  Sum- 
ter, Kershaw  or  Fairfield  streets,  or  Chesterfield  street — there  are 
bridges  across  at  Union,  York  and  Laurens  streets — every  other 
street  is  bridged  across  the  new  excavation — there  is  no  neces- 
sity for  any  bridge  except  to  the  West  of  York,  on  the  old  rail- 
road. The  distance  from  Mikell's  house  to  the  centre  of  the 
railroad  avenue  is  about  75  feet — the  distance  is  greater  from 
the  centre  to  the  opposite  side — travellers  could  pass  up  or 
down  the  avenue,  and  cross  at  some  of  the  bridges,  on  either 
side  of  the  railroad.  The  population  of  Aiken  is  five  or  six  hun- 
dred— there  are  two  or  three  hundred  houses  there — there  are 
some  eight  or  ten  houses  on  the  South  side  of  railroad — these 
are  mainly  to  the  East  of  the  brick  bridge — about  seven  houses 
are  to  the  West  of  the  line  of  Laurens  street — Steedman's  house 
is  to  the  East  of  Laurens  street,  and  there  are  four  houses  be- 
yond it — there  are  a  great  many  houses  on  the  North  side  of 
the  railroad.  Marsh  and  Hickson  once  built  two  stables  in  the 
streets,  and  they  were  pulled  down.  All  the  corporators  have 
built  in  reference  to  the  streets,  so  far  as  witness  knows. 

"  Evan  Prothro. — Has  been  acquainted  with  Aiken  from  its 
earliest  history — purchased  three  lots  on  the  South  side  of  the 
railroad — two  of  them  lie  to  the  East,  and  the  other  to  the 
West  of  defendant's  land — bought  them  as  lots.  The  buildings 
of  the  inhabitants  of  Aiken  have  conformed  to  the  plat,  with- 
out exception,  from  the  beginning.  Witness  was  once  a  mem- 
ber of  Council — Council  was  governed  by  the  plat,  and  have 
had  possession  of  it  all  the  time.  Improvements  are  being 
made  on  the  South  side  of  the  railroad,  and  property  there  is 
worth  two  or  three  times  as  much  as  it  was  five  years  ago. 
Council,  while  witness  was  a  member,  did  not  open  all  the 
streets  designated  on  the  plan,  because  they  were  not  called  on 
to  do  so,  and  they  were  not  then  used  as  streets.  Witness  has 
seen  stakes  on  South  side  of  railroad,  in  South  Boundary 


APPEALS  AT  LAW.  441 

Columbia,  May,  1864. 

street—they  were  in  a  straight  line — witness  found  a  stake  at 
the  end  of  the  ditch  in  Union  street — saw  stakes  in  several 
places — has  known  these  stakes  for  the  last  twelve  or  fifteen 
years— some  of  them  have  rotted  down.  Witness  and  James 
Randall  were  at  the  same  time  members  of  Council,  several 
years  ago.  There  was  a  well  in  Fairfield  street,  on  the  South 
side  of  the  railroad,  which  witness  thinks  was  dug  by  Coun- 
cil— York  street  was  cleaned  out  ten  years  ago,  as  far  as  Mrs. 
Williams9  house— at  that  time  there  was  no  other  building  on 
it  The  academy  is  nearer  to  Mrs.  Schwartz's  that  Mrs.  Wil- 
liams' house.  Witness  don't  know  who  put  said  stakes  there. 
The  blacksmith's  shop  is  in  York  street.  Defendant's  land  was 
in  woods  when  he  bought  it  from  Randall.  There  were  no 
houses  on  South  side  of  railroad  in  1839,  except  Mrs.  Wil- 
liams', Mr.  Owen's,  and  Captain  Robinson's.  Council  gave 
witness  permission  to  fence  a  street  until  they  revoked  the  li- 
cense. Never  saw  the  aforesaid  plat,  or  any  paper  like  it,  be- 
fore the  year  1840.  Witness  never  interested  himself  about  a 
street  qn  the  South  side  of  the  railroad,  until  about  ten  years 
ago,  when  he  went  to  live  in  Aiken.  Randall  planted  an  old 
field  on  the  Kennedy  tract,  near  to  Mrs.  Williams'— Mrs.  Wil- 
liams plants,  and  part  of  her  enclosure  is  within  the  limits  of 
the  town,  but  don't  know  how  much. 

The  plaintiffs  admit  that  they  have  not  proceeded  according 
to  the  Act  of  1826,  in  reference  to  these  streets — they  also 
offered,  at  this  stage,  thifee  deeds— one  from  James  Randall  to 
James  M.  Price,  dated  8th  November,  1847— another  from 
James  Randall  to  William  T.  Jones,  dated  22d  November, 
1847,  and  a  third  from  James  Randall  to  duincy  Price,  dated 
29th  November,  1847;  these  deeds  were  objected  to,  on  the 
ground  that  they  related  to  lands  outside  of  the  defendant's 
land,  and  had  nothing  to  do  with  this  issue — the  objection  was 
sustained. 

"  John  P.  Cutler. — Is  a  member  of  Council — has  been  elected 
since  these  proceedings  were  instituted.  He  heard  James  Ran- 
dall speak ,  of  certain  streets— Randall  bought  the  Kennedy 
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tract,  and  a  week  or  two  after  his  purchase  he  shewed  to  wit- 
ness York,  Fairfield,  South  Boundary,  Chesterfield,  and  sev- 
eral other  streets — he  also  pointed  out  different  stakes  from  one 
corner  of  a  lot  to  another — he  said  he  intended  to  have  the 
street  cleared  out,  and  sell  the  lots  as  he  could  dispose  of  them — 
but  he  did  not  designate  any  particular  part  of  the  '  Kennedy 
tract'  There  was  a  well  dug  and  paid  for  by  Council,  in  a 
street  on  the  South  side  of  the  railroad.  There  was  a  road 
leading  from  Mrs.  Schwartz's,  across  the  railroad,  to  Coker*s 
Spring,  by  Mrs.  Williams' — it  has  been  in  use  18  or  19  years, 
and  has  been  worked  upon — it  ran  through  the  street  in  which 
the  well  is.  Witness  has  lived  about  twenty  years  in  Aiken. 
The  road  to  Coker's  Spring  was  zig  zag.  Never  saw  plat  be- 
fore 1844.  Fairfield  street  was  opened  some  years  ago  by 
Council — witness  saw  no  notice — some  of  the  streets  are  ob- 
structed by  the  railroad  excavations. 

"  The  defendant  offered  in  evidence  a  deed  from  James  Ran- 
dall to  himself,  dated  31st  May,  I860,  conveying  18  acres, 
more  or  less,  situated  in  the  town  of  Aiken,  and  being  a  part  of 
the  'Kennedy  tract' — also,  the  petition  of  the  citizens  of  Aiken, 
praying  an  Act  of  incorporation.  This  petition  refers  to  no  plat 
whatever — it  states  that  the  petitioners  are  frequently  disturbed 
by  disorderly  persons,  and  prays  that  the  town  of  Aiken  may 
be  incorporated,  and  that  the  same  privileges  may  be  granted 
to  them  as  had  been  granted  to  the  village  of  Edgefield,  and 
that  the  corporate  limits  of  the  Town  should  extend  from  the 
bridge  situated  at  the  railroad  depository,  one  mile  on  each 
side,  making  a  two  mile  square.  Martin  Buckhalter,  a  wit- 
ness called  by  defendant,  stated  that  Pascalis  and  Dexter  made 
a  survey,  most  of  which  was  confined  to  the  North  side  of  the 
railroad — that  they  did  not  run  any  lanes,  streets  or  alleys  on 
the  South  side  of  the  railroad.  The  owners  of  the  Kennedy 
tract  were  infants  and  married  women — old  Kennedy  died  forty 
years  ago — Mrs.  Sellers'  descendants  were  infants,  and  Mrs. 
Sellers  died  before  her  father,  old  Kennedy — Randall  bought 
the  Kennedy  tract  from  the  Commissioner  in  Equity— no  streets, 
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lanes  or  alleys  were  ever  opened  over  Lythgoe's  land,  except 
during  the  last  summer,  when  some  bushes  were  chopped  out 
of  Fairfield  street.  The  opening  of  five  streets,  each  100  feet 
wide,  over  the  defendant's  18  acres,  would  not  enhance  its 
value.  Defendant  has  a  residence  there — witness  built  a  house 
on  the  Kennedy  tract  for  Randall.  Aiken  stands  on  land  which 
originally  belonged  to  Cosnahan  and  the  heirs  of  Kennedy — 
Gosnahan  sold  his  to  Marsh  and  Rogers  before  the  Town  was 
built — Railroad  Company  owned  lots  on  North  side  of  rail- 
road— Railroad  Company  advertised  and  sold  a  good  many 
lots  in  Aiken.  In  1835  there  were  a  few  buildings  up  on  Mar- 
ket street — the  hotels  of  Marsh,  Oliver,  and  Mrs.  Schwartz, 
were  then  built — between  Marsh's  hotel  and  the  corner,  there 
were  a  few  houses.  Those  were  the  only  streets  then  used,  to 
wit :  Market  street,  Railroad  Avenue,  and  the  Old  Whiskey 
Road,  running  towards  Coker's  Spring.  After  1835,  Aiken  im- 
proved pretty  fast,  till  1839,  when  it  was  burned  down — a  good 
deal  of  cotton  and  goods  used  to  be  sold  there — since  1848 
Aiken  has  improved  rapidly,  and  is  still  improving — lumber  and 
labor  are  in  great  demand,  and  the  place  is  one  of  great  resort 
for  foreigners  seeking  health — the  hotels  are  well  patronized. 
The  house  built  by  witness  for  Randall,  on  the  Kennedy  tract, 
was  not  built  on  a  street — Randall  fenced  it  in — the  front  fence 
is  parallel  with  Railroad  Avenue — the  Western  end  of  the 
fence  is  on  the  road  leading  from  the  blacksmith  shop  to  Mr. 
Williams' — the  fence  is  a  square — this  house  is  between  the  old 
and  new  railroad.  In  1834  the  blacksmith  shop,  the  railroad 
buildings,  some  stores,  and  a  house  or  two,  were  all  the  build- 
ings in  Aiken.  There  was  a  market  place  in  Aiken  before  it 
was  incorporated — afterwards  Council  built  a  two-storied  mar- 
ket, and  used  the  upper  room  as  a  Council  Chamber.  Cotton 
speculation,  and  the  breaking  of  Bowie's  bank,  injured  Aiken 
more  than  the  fir4  did.  Prothro's  steam  saw  mill  is  in  the  cor- 
porate limits,  on  the  South  side  of  the  railroad.  Randall's  land 
was  sold  after  his  death,  in  four,  ten,  fifteen  and  twenty  acre 
lots,  and  nothing  was  said  at  the  sale  about  streets — Randall 
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died  after  the  year  1860 — Mr.  Sbubrick  bought  a  twenty-one 
acre  lot,  and  it  was  fenced  in  at  the  time  he  bought — Randall 
had  fenced  it.  Joab  Mosely  says  that  the  surrey  of  Pascalis 
and  Dexter  was  made  on  the  North  side  of  the  railroad — they 
ran  no  streets,  lanes  or  alleys  on  the  South  side.  Witness  was 
the  auctioneer  who  sold  Randall's  land,  at  the  sale  thereof,  made 
by  the  Commissioner  in  Equity — at  this  sale  not  a  word  was 
said  about  streets — sold  from  parcels  of  twenty  acres  down  to 
smaller  parcels,  and  sold  streets  and  all.  Witness  was  told  by 
James  Randall  that  whenever  he  (Randall)  had  a  mind  to  give 
a  street,  he  would  do  so,  and  that  if  he  was  not  so  minded,  he 
would  sell  as  he  bought,  without  any  reference  to  the  streets. 
Bowie's  bank  broke,  and  that  injured  the  trade  of  Aiken  more 
than  any  thing  else — a  good  many  of  the  merchants  then 
failed— cotton  did  not  sell  so  brisk  after  that  Before  1835, 
Bowie,  Prothro,  Landrum,  James  Mosely  &  Co.,  and  several 
others,  kept  store  in  Aiken.  Marsh  &  Rogers  bought  from  Cos- 
nahan,  and  they  swapped  with  the  Railroad  Company,  and 
divided  lots  among  themselves  in  some  way  or  other.  Witness 
remembers  the  fact  that  the  Railroad  Company  once  advertised 
that  they  would  sell  certain  lots,  but  cannot  recall  the  time — 
Steedman  bought  a  lot  containing  50  or  60  acres — the  land  was 
not  sold  in  lots — Railroad  Company  own  some  few  lots  yet — 
Hammond  bought  one  piece  of  land — the  sale  was  made  at  the 
Market  house— there  was  some  clamor  made  about  streets  not 
being  reserved — witness  remembers  a  small  piece  sold  to  John- 
son— it  was  altogether  in  the  street — Prank  Schwartz  objected 
to  it.  Witness  has  seen  the  old  stakes  on  the  South  side  of  the 
railroad— Captain  Robinson  put  them  down — he  staked  through 
the  Company's  land  and  the  Kennedy  tract — Mr.  Brith  would 
not  permit  him  to  stake  his  land — this  was  about  18  years  since 
Robinson  was  the  Railroad  Company's  agent  of  transportation. 
The  defendant  has  been  about  Aiken  some  twenty-five  years — 
he  was  there  when  the  road  was  built,  and  the  town  was  incorpo- 
rated. Defendant  is  an  engineer.  H.  W.  Conner  was  president  of 
the  road  in  1850— Conner  and  the  defendant  bought  this  land  be- 
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fore  the  new  cut  was  made — Steedman  bought  a  body  of  150 
acres,  at  three  dollars  per  acre,  on  the  North  aide  of  the  rail- 
road— Hammond  bought  130  acres,  in  the  same  way,  about 
two  years  ago— these  purchases  were  made  on  the  Mosely  and 
Fox  tracts — there  were  no  streets  open — Steedman  was  Inten- 
dant  at  the  time  he  purchased — Johnson  fenced  in  his  lot, 
which  was  in  the  street,  but  removed  the  fence  afterwards. 
Robinson  put  down  the  stakes  aforesaid  after  1836 — there  was 
no  one  to  forbid  his  staking  the  Kennedy  tract,  the  owners 
thereof  being  minors  and  married  women.  Witness  never 
heard  any  claim  set  up  in  regard  to  streets  on  the  South  side  of 
the  railroad  until  within  the  last  three  or  four  years,  when  Ran- 
dall sold  to  defendant,  and  the  latter  fenced  in  his  purchase. 
There  were  fields  on  the  Kennedy  tract. 

"  Evan  Prothro  was  recalled  by  the  plaintiff's  attorney,  and 
stated  that  Johnson  had  taken  down  his  fence  and  surrendered 
the  street  which  is  on  the  south  side  of  the  railroad  and  runs  up 
to  the  railroad ;  Lythgoe  claims  the  street  to  the  south  of  the 
place  surrendered  by  Johnson. 

"  A  witness  was  asked  by  the  counsel  for  the  plaintiffs  whe- 
ther the  change  of  the  railroad  track  in  Aiken  was  made  with 
the  consent  and  approbation  of  the  citizens  ;  it  was  objected  to 
on  the  part  of  the  defendant,  that  the  object  of  this  question 
was  to  elicit  the  mere  opinion  of  the  witness ;  ruled  that  the 
witness  could  not  be  allowed  to  express  a  mere  opinion,  but 
that  he  might  be  questioned  as  to  any  facts,  from  which  the 
jury  might  deduce  an  opinion  in  regard  to  the  point  in  hand. 

"  The  plaintiffs  also  offered  to  prove  by  parol  testimony  that 
the  Town  Council  had  dug  a  well  in  Fairfield-street,  at  the  in- 
stance of  James  Randall.  They  were  permitted  to  prove  that 
the  well  was  dug  by  Council,  but  the  defendant  objected  to  their 
going  into  parol  testimony  to  prove  that  it  was  dug  at  the  in- 
stance of  Randall,  on  the  ground  that  the  journals  of  the  Town 
Council  furnished  the  highest  evidence  on  that  subject,  and 
should  be  resorted  to,  especially  as  the  said  journals  were  in 
Court,  and  at  the  command  of  the  plaintiffs'  attorney.  This 
objection  was  also  sustained. 
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"The  plaintiffs  were  allowed  to  give  in  evidence  the  ded 
rations  of  Randall  in  regard  to  the  land  of  defendant,  mat 
while  Randall  was  in  possession,  and  before  he  sold  to  defea 
ant,  but  they  were  not  permitted  to  give  in  evidence  any  sin 
declarations,  (verbal  or  written,)  made  in  regard  to  land  outsid 
of  the  defendant's  limits.    It  was  not  perceived  how  such  M 
claration8  (admitting  them  to  have  been  in  disparagement  d 
the  title  of  the  defendant,)  could  not  be  given  in  evidence  against 
the  defendant,  and  therefore  it  was,  that  the  aforesaid  deeds) 
from  Randal  to  Price,  Jones  <fc  Price,  were  ruled  out 

"In  reference  to  the  authority  of  the  Town  Council  to  open 
new  streets,  <fcc.,  I  instructed  the  jury  that  whenever  a  corpo- 
rate body  claims  a  right  to  appropriate  private  property  to  cor* 
porate  uses,  it  must  exhibit  a  clear  and  unequivocal  authority 
to  do  so,  derived  from  an  Act  of  incorporation.  But  it  was 
clear  no  such  authority  had  ever  been  delegated  to  the  plaintiffs 
by  the  Act  of  1835,  to  open  new  streets  in  the  town  of  Aiken, 
but  that  their  authority  was  restricted  to  keeping  open  and  in 
repair  such  streets  only  as  were  in  existence  at  the  date  of  their 
charter — and  inasmuch  as  there  is  not  the  slightest  reference  to 
the  map  of  Pascalis  &  Dexter,  either  in  the  original  Act  of  in- 
corporation, the  Act  of  1835,  nor  in  the  Act  of  1836,  enlarging 
the  powers  of  the  corporation  over  streets,  &c.,  the  power  in 
question  can  only  be  exercised  by  a  strict  compliance  with  the 
provisions  of  the  Act  of  1825,  prescribing  the  mode  and  manner 
of  opening  new  roads  by  the  Commissioners  of  Roads. 

"The jury  found  a  verdict  for  defendant" 

The  plaintiffs  appealed,  and  now  moved  this  Court  for  anew 
trial,  on  the  grounds  : 

1.  Because,  it  is  respectfully  submitted,  that  his  Honor  erred 
in  overruling  and  rejecting  as  incompetent  evidence  offered  by 
the  plaintiffs,  three  deeds  made  by  James  Randall  during  the 
time  he  owned  the  locus  in  qiio,  to  James  M.  Price,  Wm.  Tho- 
mas Jones,  and  Quincy  Price,  in  which  the  lots  conveyed  are 
described  as  being  in  the  "town  of  Aiken,"  and  calling  for  the 
disputed  streets,  Union,  York  and  Colleton,  as  boundaries. 
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2.  Because  his  Honor  also  erred  in  overruling  parol  testimony 
offered  by  the  plaintiffs  to  prove  that  the  change  of  the  track  of 
the  railroad  in  Aiken,  was  with  the  consent  of  the  Town  Coun- 
cil, and  also  in  rejecting  the  same  kind  of  testimony  tendered 
by  the  plaintiffs  to  prove  that  the  Town  Council  had  dug  a 
public  well  in  Fairfield-street,  on  the  south  side  of  the  railroad, 
during  the  time  that  James  Randall  was  owner  of  the  land, 
and  a  member  of  Council,  and  at  his  instance. 

3.  Because  his  Honor  erred  in  charging  the  jury,  that  the 
plaintiffs  had  no  authority,  by  the  charter  of  1835,  to  open  any 
streets  in  the  town  of  Aiken,  and  that  their  power  and  duties, 
in  regard  to  streets,  were  confined  and  restricted  to  the  keeping 
open  and  in  repair  such  streets  as  were  in  actual  use  at  the  date 
of  their  charter  in  1835 ;  and  also  in  charging  the  jury,  that  the 
said  charter  was  imperfect,  both  as  to  the  powers  of  Council 
over  the  streets,  and  the  extent  and  limits  of  the  town  incorpo- 
rated. 

4.  Because  his  Honor  erred  in  charging  the  jury,  that  the  two 
plans  or  maps  of  the  town  of  Aiken,  drawn  by  Pascalis  &  Dex- 
ter, in  September,  1834,  shed  no  light  on  the  subject,  had  no 
bearing  on  the  case,  and  should  have  no  more  influence  with 
them  in  making  up  their  verdict  than  so  much  blank  paper. 

5.  Because  the  verdict  of  the  jury  is  contrary  to  the  law  and 
evidence  of  the  case. 

Bauskett,  for  appellants,  cited  Act  1835,  6  Stat.  530 ;  Act 
1836,  8  Stat.  449 ;  State  vs.  Lythgoe,  6  Rich.  112. 

Aldrich,  contra,  cited  Dartmouth  vs.  Woodward,  4  Wheat 
626 ;  People  vs.  Insurance  Company,  15  Johns.  R.  358 ;  2 
Cranch,  166 ;  Harp.  381 ;  Ang.  &  A.  on  Corp.  §  HI ;  Zylstra 
vs.  Charleston,  1  Bay,  182 ;  Heise  vs.  Town  Council,  6  Rich. 
404 ;  1  Stat.  437 ;  4  Pick.  473 ;  5  Art.  Con.  U.  S.;  9  Art.  Con. 
S.  C;  Ev.  Road  L.  8 ;  Rep.  <fc.  Res.  1836,  p.  147 ;  Rules  H.  R. 
p.  45 ;  2  Mass.  R.  269 ;  1  Bouv.  Inst.  93 ;  2  Amer.  L.  C.  515 ; 
Pringle  vs.  Carter,  1  Hill,  55 ;  Commissioners  vs.  Taylor,  2 
Bay,  282 ;  Commissioners  vs.  Murray,  1  Rich.  335 ;  Carvers 
case,  5  Strob.  217. 
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The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  difficulty  of  this  case  (and  it  is  an  in- 
stance of  a  large  class  of  cases)  arises  out  of  the  uncertainty  of 
the  language  employed  in  the  Act  incorporating  the  town  of 
Aiken,  and  that  which  amended  it.  The  limits  of  the  town 
were  to  be  one  mile  radius,  from  the  depot  bridge  of  the  rail- 
road. By  the  Act  of  incorporation  (Dec.  1835)  it  was  made 
the  duty  of  the  Intendant  and  Wardens  "  to  keep  all  roads, 
streets  and  alleys,  within  the  said  limits,  open  and  in  good  re- 
pair, and  for  that  purpose  they  are  invested  with  all  the  powers 
granted  by  law  to  the  Commissioners  of  Roads ;"  and  for  ne- 
glect therein  they  were  subjected  to  like  penalties  imposed  on 
such  Commissioners.  Power  was  also  given  to  the  Intendant 
and  Wardens,  "  to  compound  with  persons  liable  to  work  on 
said  roads,  streets  and  alleys,  and  to  release  such  persons  as 
may  desire  it,  upon  the  payment  of  such  sum  of  money,  &c ;" 
and  a  resident  within  the  limits  was  released  from  liability  to 
road-duty  beyond  such  limits.  No  additional  powers  as  to  roads, 
&c,  were  given  by  the  Act  of  1836 ;  though  the  word  used  then 
was  "highways,"  instead  of  <c  roads."  Indeed  it  is  not  easy  to 
see  an  object  in  the  Act  of  '36,  touching  Aiken.  In  no  particular 
does  the  situation  of  the  corporation  seem  to  have  been  thereby 
altered,  unless  it  be  simply  in  the  declaration  as  to  the  mode  of 
collection  of  fines  imposed  by  it.  The  question  here  (as  it  was 
in  the  indictment  against  this  defendant,  vide  6  Rich.  112)  is 
this :  What  roads  or  highways,  streets  and  alleys,  within  the 
corporate  limits  of  Aiken,  did  the  Legislature  have  in  contem- 
plation, when  they  used  these  words  in  1835  and  1836?  Did 
they  refer  only  to  such  as  were  then  open  and  in  use,  or  to  such 
as  were  designated  on  a  certain  plat  or  plan  of  a  town  called 
"  the  town  of  Aiken,"  constructed  as  early  as  September,  1834, 
at  the  instance  of  the  South-Carolina  Canal  and  Railroad  Com- 
pany ?  In  December,  1835,  there  seem  to  have  been  within 
the  limits  incorporated  but  two  highways,  to  wit :  the  Edgefield 
and  the  Old  Whiskey  roads — unless,  indeed,  we  add  what  was 
called,  or  designed  to  be  called,  Railroad  avenue.  Those  two 
roads  have  been  diverted,  and  perhaps  the  Old  Whiskey  road, 
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within  the  corporate  limits,  is  nearly  obliterated.  Streets,  lanes, 
alleys,  as  distinct  from  these,  were  not  in  existence,  except  as 
indicated  in  said  plat  or  plan.  If  the  Legislature  used  these 
words,  having  reference  to  said  plan,  then  the  result  on  the  cir- 
cuit (being  a  verdict  for  the  defendant)  was  wrong ;  for  not- 
withstanding we  agree  to  the  sound  principles  of  corpora- 
tion law,  derived  from  Magna  Charta,  the  Constitution  of  this 
State  and  of  the  United  States,  commentators  of  received  au- 
thority, and  adjudged  cases,  which  have  been  urged  for  this  de- 
fendant, yet  the  Legislature  were  undoubtedly  competent  to  set 
apart  and  devote  to  corporate  and  public  uses  such  spaces  upon 
freehold,  within  the  corporate  limits,  as  to  them  should  seem 
good.  Whatsoever  of  that  kind  the  Legislature  has  actually 
done,  invests  such  places  with  the  character  of  streets  or  high- 
ways, and  bars  intrusion  upon  them ;  and  the  plaintiffs  are  au- 
thorized to  proceed  in  the  business  of  preparing  them  for  actual 
use.  Now  the  language  of  the  Legislature  is  not  of  clear  and 
precise  import — the  subject-matter,  as  it  regards  the  question 
here,  is  uncertain — there  is  a  latent  ambiguity — evidence  and 
reasoning  on  both  sides  have  been  resorted  to,  in  this  case,  as 
in  that  of  the  State  vs.  Lythgoe,  for  the  purpose  of  expounding  it. 
We  cannot  and  need  not  repeat  here  all  that  has  been  andmaybe 
said  on  either  hand.  If  the  meaning  of  the  words  used  by  the 
Legislature  be  legitimately  a  question  of  doubt,  and  of  fact — if 
evidence  be  legitimately  receivable  upon  it— it  should  have  gone 
to  the  jury — and  this  much  was  adjudged  in  the  former  case,  in 
relation  to  a  contest  involving  the  very  same  point,  resting  upon 
the  same  basis,  though  the  complaint  of  the  plaintiffs,  made 
through  the  State,  related  to  a  different  street.  But  the  instruc- 
tion to  the  jury  was,  that  no  power  had  ever  been  given  to  the 
plaintiffs  to  open  new  streets  in  the  town  of  Aiken,  except  by  a 
strict  compliance  with  the  Act  of  1825,  (regulating  the  action  of 
Commissioners  of  Roads,)  that  the  power  of  the  corporation 
was  confined  to  the  keeping  open  and  in  repair  of  such  streets 
only  as  were  in  existence  at  the  date  of  the  charter ;  and  that 
in  that  charter  or  the  amendment  of  1836,  there  was  not  the 
29 
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slightest  reference  to  the  map  of  Pascalis  $•  Dexter.  Presum- 
ing always  that  the  jury  are  guided  by  material  instruction  from 
the  Court,  when  they  find  accordingly,  it  is  manifest  that  they 
excluded  from  their  deliberations  any  inquiry  whether  the  Acts 
of  Assembly  adopted  streets  indicated  upon  the  plan  of  Pasca- 
lis $*  Dexter.  If  this  be  right,  it  seems  this  Court  ought  to 
have  remanded  for  a  new  trial  the  case  of  the  State  vs.  Lythgoe, 
wherein  the  said  inquiry  was  submitted  to  the  jury,  upon  evi- 
dence ;  then  heard  and  their  finding  that  the  street  then  in  ques- 
tion was  established  as  a  public  road  in  the  town  of  Aiken, 
was  affirmed  in  this  Court.  It  is  true,  the  question  of  dedica- 
tion by  Randall,  the  defendant's  grantor,  was  also  then  involved, 
and  it  cannot  be  affirmed  that  the  verdict  did  not  turn  upon  it; 
and  it  is  true,  likewise,  that  Fairfield-street,  then  the  subject  of 
contest,  and  none  other,  might  have  been  dedicated ;  yet  if  the 
other  inquiry  was  proper  for  the  jury  then,  so  it  is  now.  We 
mean  to  rule  nothing  as  to  the  sufficiency  of  the  evidence,  be- 
cause the  jury  must  respond  to  that.  Nor  do  we  mean  to  say 
that  the  Judge  presiding  may  not  submit  to  the  Jury,  according 
to  his  discretion,  the  impression  which  the  facts  have  made  upon 
his  mind.  In  the  present  instance,  we  conclude  from  the  re- 
port, that  more  was  done — that  in  fact,  the  action  of  the  Intend- 
ant  and  Wardens,  under  the  Act  of  1825  alone,  was  the  point 
submitted  to  the  jury. 

The  plaintiffs  allege  also  a  dedication  of  the  street  now  in 
question,  by  Randall,  and  they  adduced  evidence  to  that  point. 
Among  the  facts  which  they  proposed  to  prove  were,  1st,  parol 
evidence  that  a  well  was  dug  by  the  corporation,  and  for  gen- 
eral use,  in  Fairfield-street,  at  the  instance  of  Randall,  while 
he  was  owner  of  the  defendant's  premises ;  2nd,  certain  deeds 
of  conveyance  from  Randall  to  Price,  Jones  and  Price,  of  land 
outside  that  purchased  from  him  by  defendant.  Such  evidence 
was  excluded;  the  first,  because  the  minutes  of  the  corporate 
authorities  were  alone  competent  evidence — the  second,  because 
the  deeds  related  to  parcels  of  land  other  than  defendant's,  and 
were  res  inter  alios  acta.  The  grounds  of  appeal  impute 
29* 
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error  in  the  exclusion  of  such  evidence.  We  are  of  opinion, 
that  upon  the  question  of  dedication,  any  act  of  Randall,  be- 
fore his  conveyance  to  Lythgoe,  and  while  he  was  proprietor  of 
lands  bounding  on  the  streets  that  are  claimed,  were  competent, 
even  though  the  conveyances  related  to  other  parcels  than  that 
purchased  by  defendant.  Suppose,  for  example,  that  Randall 
conveyed  several  parcels  bounding  at  different  points  on  the 
line  of  Y  ork-street,  recognized  that  street  at  each  point,  and 
the  defendant's  parcel  intervenes,  that  would  be  evidence  fit  for 
a  jury  as  to  his  intention  to  dedicate,  and  an  act  of  dedication 
of  a  street,  a  continuous  way,  an  entirety — and  it  might  be 
made,  perhaps,  the  more  cogent,  if  such  declarations  or  acts,  as 
the  case  may  be,  could  be  connected  with  a  plat,  delineating  an 
entire  line  of  street  passing  over  all  Randall's  tract  of  land. 
Evidence  of  the  like  character  might  be  derived  from  the  act  of 
Randall  in  procuring  a  public  well  in  another  street,  known 
only  from  its  delineation  on  the  same  plat,  but  in  circumstan- 
ces the  same  as  those  in  question  and  now  claimed.  Wherever 
intention,  or  the  interpretation  of  the  scope  and  effect  of  an  act 
otherwise  equivocal,  is  the  question,  such  evidence  may  be  quite 
pe  rtinent.  We  conclude,  therefore,  that  both  descriptions  of  the 
evidence  excluded  should  have  been  admitted.  It  is  quite  true, 
grave  matters  may  remain,  and  it  may  be  necessary  to  con^^r 
whether  a  highway  of  any  kina,  much  less  a  street  in  a  town  or 
city,  can  depend  upon  private  interest  and  purpose,  rather  than 
upon  the  public  convenience,  discretion,  or  necessity :  to  con- 
sider, that  in  the  case  of  both  town  and  country  a  liability  to 
repair  may  be  a  burden  not  to  be  imposed  by  the  mere  will  of  a 
person,  expressed  in  the  act  of  dedication ;  that  in  the  case  of  a 
town,  if  a  street  be  thus  thrown  upon  a  corporation,  not  only  a 
liability  to  keep  in  repair  would  arise,  and  so  possibly  entail  heavy 
and  unnecessary  burthen  upon  the  treasury  or  labor  of  the  town, 
but  a  liability  moreover  for  damage  to  individuals  for  neglect  to 
keep  open  and  in  good  repair ;  that,  therefore,  the  position  is  neces- 
sary that  there  should  be  evidence  of  acceptance,  in  behalf  of  the 
public  by  competent  authority,  or,  in  other  circumstances,  by 
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the  public  itself,  indicated  by  use,  for  some  period  of  time,  long 
or  short ;  and  so  on  as  to  all  considerations  suggested  in  Car- 
ver's case,  or  other  authorities  upon  this  subject.  So,  on  the 
other  hand,  it  may  be  necessary  to  inquire  whether  such  accept- 
ance, adoption  or  acquiescence — whatever  may  be  necessary  to 
be  done  to  complete  the  dedication — shall  be  done  eo  instanti 
that  the  act  of  dedication  is  performed ;  or  whether  in  just  such 
a  case  as  that  of  the  town  of  Aiken,  the  evidence  of  accept- 
ance, adoption  or  acquiescence  shall  be  held  to  be  qualified  by 
its  peculiar  circumstances,  touching  sparseness  of  population, 
multiplicity  of  streets,  the  necessity  to  open  them  pari  passu 
with  increase  of  population,  and  to  refrain  from  it  until  the  de- 
mand for  them  shall  arise,  and-so-forth.  These  and  like  con- 
siderations affect  the  force  and  weight  of  the  proof,  and  are  not 
properly  determinable  here,  and  in  advance.  They  may  be  met, 
and  thus  render  the  evidence  excluded  available,  or  they  may 
not,  and  thus  it  may  become  useless. 

It  is  the  judgment  of  the  Court  that  a  new  trial  be  ordered. 

O'Neall,  Wardlaw  and  Glover  JJ.,  concurred. 

Munro,  J.,  dissented. 

Motion  granted. 
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Thomas  L.  Whiilock  and  Wife  vs.  Hugh  W.  Wardlaw,  Ez>r. 
of  Joseph  Wardlaw,  de&d. 

Where  a  will  is  read  over  to  the  testator,  and  he  approves  of  it  understanding!?  by  exe- 
cuting it,  all  previous  verbal  instructions  are  superseded. 

A  mere  mistake  by  the  draftsman  not  amounting  to  fraud,  or  not  calculated  to  change 
materially  the  testator's  disposition  of  his  estate,  will  not  vitiate  his  will— Semble. 

On  an  issue  by  way  of  appeal  from  the  Ordinary  the  will  must  stand  or  fall.  The  Law 
Court  can  neither  add  a  clause  to  the  will,  nor  oorrect  the  dispositions  made  by  the 
testator — Semble.  i 

If  the  legatee  who  is  benefitted  by  the  mistake,  admits  and  oorreota  it,  in  the  absence  of 
fraud,  all  ground  for  assailing  the  will  is  gone—Stmblc. 

JBquity  might  correct  a  mistake  by  setting  up  a  trust  pro  tanto :  per  CNkall,  J. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  follows : 

"  This  was  an  appeal  on  the  part  of  Whitlock  and  wife,  the 
latter  of  whom  was  a  daughter  of  Joseph  Wardlaw,  deceased, 
from  the  decision  of  the  Ordinary  admitting  to  probate  the  last 
will  and  testament  of  said  Joseph  Wardlaw,  deceased. 

"  The  will  was  executed  by  the  deceased  in  his  last  illness, 
in  the  presence  of  J.  R.  Ellis,  Dr.  Templeton,  James  Douglass 
and  H.  H.  Creswell ;  they  all  concurred  that  he  was  in  his 
right  mind :  indeed,  this  was  not  disputed.  But  it  was  con- 
tended that  the  will  was  not  prepared  according  to  the  instruc- 
tions of  the  testator,  and  that  the  draftsman,  through  the  fault 
of  the  executor,  had  made  many  mistakes. 

"It  appeared  that  deceased,  on  the  day,  in  the  night  of  which 
his  will  was  executed,  while  riding  around  his  plantation,  was 
struck  with  temporary  blindness,  dismounted,  was  unable  to  re- 
mount, and  remained  prostrated  on  the  ground,  until  found  by 
his  overseer,  Mr.  Ellis,  who,  with  the  assistance  of  the  neigh- 
bors, succeeded  in  getting  him  home.  He  complained  of  vio- 
lent pain  iu  his  side;  he  lay  upon  a  pallet  in  a  room  of  his' 
house,  and  directed  his  will  to  be  written  in  another.  Dr.  Bar- 
rett drew  the  will ;  he  said  he  took  from  the  testator  the  heads 
of  the  will.  He  told  him  he  wished  Harriet's  (Mrs.  Whitlock's) 
property  secured  to  her ;  he  wished  his  son,  Hugh  Waller  Ward- 
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law's,  entailed ;  he  wished  him  to  have  more  than  the  others, 
on  account  of  his  long  services  in  living  with  him  many  years ; 
this  was  to  be  obtained  in  the  crop,  stock,  notes,  &c,  all  which 
were  to  be  bequeathed  to  him.  So  also  he  wished  him  to  have 
the  homestead  tract  of  land.  I  All  the  negroes  in  Florida,  he 
(Dr.  Barrett)  said,  were  to  be  Harriet's,  (Mrs.  Whitlock's).  Wal- 
ler's property  was  to  be  entailed  on  his  children.  The  witness 
•knowing  that  Waller  was  about  to  be  married,  wrote  the  pro- 
vision, that  in  the  event  of  his  dying,  leaving  neither  wife  nor 
children,  then  the  devise  and  bequest  should  go  over.  He  (Dr. 
Barrett)  said  that  the  testator  told  him  that  Waller  would  give 
him  the  names  of  the  negroes,  and  he  accordingly  furnished 

^  them.  He  said  that  after  he  had  written  the  will,  as  it  now 
stands,  he  read  it  over  carefully  to  the  testator,  who  declared 
each  and  every  part  of  it  to  be  his  will.  This  was  also  proved 
by  Dr.  Templeton  and  Mr.  Creswell.  This  witness  said  it  was 
intended  specifically  to  bequeathe  the  slaves,  and  to  divide  the 
estate  equally,  with  the  exception  of  the  excess  in  favor  of 
Hugh  Waller.     It  appeared  that  from  the  will  the  testator  di- 

1  rected  all  his  negroes  not  bequeathed,  to  belong  to  his  son,  Hugh 
Waller,    One  slave,  Aaron,  a  valuable  blacksmith,  intended 

/  for  his  daughter,  Mrs.  Whitlock,  and  six  other  slaves,  passed 
under  this  clause  to  Hugh  Waller.  As  soon  as  he  discovered 
this,  he  gave  up  Aaron  for  the  use  of  his  sister,  and  hired  him 
out  as  her  property.  The  other  six  he  gave  to  his  brother,  Ben- 
jamin F.  In  the  will,  old  Fanny  and  her  children  are  be- 
queathed to  Hugh  Waller ;  in  a  subsequent  clause,  Patsey,  one 
of  her  children,  is  left  to  Mrs.  Whitlock.  The  negroes  in  Flo- 
rida had  been  in  the  testator's  life  time  divided  ;  part  were  in 
the  possession  of  Mrs.  Whitlock,  part  in  the  possession  of  her 

I  brother,  Benjamin  F.    The  will  bequeathes  to  each  of  them  the 

'  negroes  in  their  respective  possession.     A  part  of  these  slaves 

had  been  the  property  of  Joseph  N.  Wardlaw,  deceased.     The 

executor's  declaration  was  given  in  evidence,  that  the  testator 

*    intended  all  of  the  slaves  which  had  belonged  to  Joseph  for  Mrs. 

Whitlock.    Part  of  these  were  in  Benjamin's  possession,  and 
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went  to  him  under  the  will.  In  the  division,  in  the  testator's 
life  time,  according  to  lists  in  his  possession,  some  of  his  own 
slaves  were  assigned  to  Mrs.  Whitlock,  and  some  of  those  which 
were  Joseph's,  to  Benjamin.  The  trust  intended  to  secure  Mrs. 
Whitlock's  estate  was  awkwardly  expressed,  but  it  was  mani- 
fest the  testator  intended  to  place  it  in  the  hands  of  Hugh  Waller 
Wardlaw  and  Thomas  C.  Perrin,  in  trust,  for  her  separate  use. 
The  testator  was  between  70  and  80  years  of  age. 

"  The  grounds  of  appeal  merely  question  my  charge,  and 
hence  I  need  state  no  other  facts  than  such  as  arise  under  them. 

u  I  instructed  the  jury,  that  under  the  circumstance  in  which 
the  testator  was  placed,  instructions  or  reading  over  were  neces- 
sary. That  the  latter  was  more  to  be  relied  on  than  the  mere 
recollection  by  the  draftsman  of  verbal  instructions.  1  there- 
fore thought,  and  so  told  the  jury,  if  the  testator  understood  the 
will,  when  read  to  him,  and  approved  it,  by  executing  it,  that 
that,  as  his  last  act,  must  prevail.  The  mistakes  (if  they  were 
mistakes)  as  to  Aaron  and  the  other  six  slaves  had  been  cor- 
rected by  the  executor,  and  need  not,  therefore,  now  be  drawn 
in  question.  1  expressed  to  the  jury  the  opinion,  that  if  a  slave 
be  given  twice  in  a  will,  it  did  not  invalidate  it,  and  that 
the  legatees  might  take  as  joint  tenants.  In  this  case,' however, 
I  thought  that  the  general  bequest  of  Fanny  and  her  children 
would  be  modified  by  the  specific  gift  of  one  of  the  children, 
Patsey,  to  another. 

"  I  thought,  and  told  the  jury,  that  the  trust  in  favor  of  Mrs. 
Whitlock,  although  awkwardly  expressed,  would  be  enforced 
in  Equity.  The  bequest  of  the  Florida  negroes  was,  I  thought, 
in  the  will  just  as  the  testator  intended,  and  that  the  mistake 
was  in  the  verbal  proof  before  us.  The  executor's  declaration 
I  thought  entitled  to  little  weight,  and  certainly  could  not  con- 
trol the  plain  disposition  of  the  will.  I  thought  the  estate  was 
as  nearly  equally  divided  as  could  be  expected,  taking  into  con- 
sideration the  fact  proved,  that  many  of  the  slaves  devised  by 
the  will,  were  Hugh  Waller  Wardlaw's  property  under  deeds 
previously  executed. 
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"I  gave  no  such  instruction  as  is  stated  in  the  11th  ground. 
The  questions  on  the  will  were  submitted  to  the  jury  with  a 
full  expression  of  my  opinion  in  favor  of  the  will,  but  I  told 
them  they  had  the  power  to  find  against  the  will  if  they  chose. 
They  found  for  the  will." 

Thomas  L.  Whitlock  and  his  wife  appealed,  and  now  moved 
this  Court  for  a  new  trial,  on  the  grounds : 

1.  Because  his  Honor  erroneously  charged  the  jury  that  no 
weight  or  importance  is  to  be  attached  to  verbal  instructions  ; 
to  be  of  any  avail,  they  must  be  written. 

2.  That  when  instructions  are  given  for  preparing  a  will,  and 
the  paper  is  written  different  from  these  instructions  and  read 
over  to  the  deceased,  the  jury  are  bound  to  conclude  that  the 
testator  recognized,  understood  and  adopted  the  alterations,  and 
that  the  paper,  as  read  over,  contains  the  true  intentions  of  the 
testator,  no  matter  how  different  from  or  inconsistent  with  the 
instructions  but  a  few  hours  previously  given. 

3.  That  when  instructions  and  the  paper  written  are  differ- 
ent, to  determine  the  intention  of  testator,  reading  over  is  better 
than  instructions— overrides  instructions,  and  is  conclusive  evi- 
dence that  the  paper,  as  read,  is  the  will  of  the  deceased. 

4.  Because  his  Honor  instructed  the  jury  that  the. mistake  in 
the  bequest  of  the  slave  Aaron,  and  others,  should  not  influ- 
ence them  to  render  a  verdict  against  the  will,  as  the  exe- 
cutor had  rectified  that  mistake,  and  their  verdict  could  not 
better  it. 

5.  Because  his  Honor  held  and  charged  the  jury  that  the  ne- 
groes twice  given  by  different  bequests  and  to  different  per- 
sons, was  no  objection  to  the  paper — that  the  parties  would  take 
the  slaves  equally  or  jointly.  Whereas  the  evidence  showed 
that  said  slaves  were  intended  exclusively  for  one  of  the 
parties. 

6.  Because  his  Honor  instructed  the  jury  that  the  interpola- 
tion by  the  draftsman  in  the  limitation  over  of  the  property  given 
to  H.  W.  Wardlaw  was  immaterial,  and  should  exert  no  influ- 
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ence  against  the  will,  as  they  were  bound  to  conclude  that  the 
testator  noticed  and  assented  to  the  interpolation. 

7.  Because  his  Honor  instructed  the  jury  that  the  bequest  in 
trust  to  Harriet  Whitlock  and  her  children,  was  no  objection  to 
the  will,  as  this  bequest  would  turn  out  in  law  to  be  precisely 
what  the  testator  intended,  to  wit :  a  bequest  secured  to  Mrs. 
Whitlock  for  life,  remainder  to  her  children,  which  it  is  submit- 
ted was  error,  both  in  law  and  fact. 

8.  Because  his  Honor  charged  the  jury  that  they  should  attach 
little  or  no  weight  to  the  declarations  and  admissions  made  by 
the  executor,  H.  W.  Wardlaw,  in  regard  to  the  intentions  of  the 
testator.  That  it  was  doubtful  whether  such  admissions  were 
receivable  at  all,  as  they  would  affect  not  only  his  own  interest, 
but  that  of  another. 

9.  Because  his  Honor  charged  the  jury  that  no  matter  how 
many  or  how  flagrant  the  mistakes  made  in  carrying  out  the  J 
instructions  or  intentions  of  the  testator,  they  were  bound  to  find 
for  the  will,  unless  they  were  fully  satisfied  that  a  fraud,  actual 

or  implied,  had  been  practised  on  the  deceased. 

10.  Because  his  Honor  charged  the  jury  that  there  was  little 
or  no  inequality  in  the  will  between  the  portions  of  the  three 
children — not  more  than  three  thousand  dolldrs ;  whereas,  ac- 
cording to  the  evidence,  the  inequality  in  favor  of  H.  W.  Ward- 
law,  the  executor,  was  between  twenty  and  thirty  thousand 
dollars.  And  that  in  favor  of  B.  F.  Wardlaw,  between  ten  and 
fifteen  thousand  dollars.  / 

11.  Because  his  Honor  did  not  submit  the  case  to  the  jury' 
upon  the  facts  and  the  testimony,  but  in  conclusion,  expressly 
instructed  them  that  this  was  one  of  those  cases  in  which  they 
were  bound,  if  possible,  to  find  for  the  will — that  unless  they 
could  be  fully  satisfied,  beyond  a  doubt,  that  it  was  not  the  will 
of  the  deceased,  they  were  bound  to  find  for  it. 

12.  Generally,  because  the  charge  of  his  Honor  and  the  find- 
ing of  the  jury  were  contrary  to  law  and  the  evidence. 

Noble,  Wilson,  for  appellant. 
McQowen,  Thomson,  contra. 


\ 
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The  opinion  of  the  Court  was  delivered  by 

O'Neall  J.  In  this  case  this  Court  concurs  in  the  instruc- 
tions given  by  the  Judge  below  to  the  jury. 

If  authority  be  needed  to  show  that  reading  over  the  will  to 
the  testator,  and  his  approval  of  it  understanding^,  by  executing 
it,  supersedes  previous  verbal  instructions,  it  is  only  necessary 
to  refer  to  the  case  of  Rosborough  vs.  Hemphill,  5  Rich.  Eq.  95* 

How  a  mere  mistake  by  a  draftsman  in  a  will  not  amounting 
to  fraud,  or  not  calculated  to  materially  change  the  testator's 
disposition  of  his  estate,  can  vitiate  the  will,  I  confess  I  have 
never  been  able  to  perceive.  This  is  especially  the  case, 
where  the  mistake  is  undertaken  to  be  shown  against  the 
words  of  the  will,  the  fact  of  reading  over  and  an  execution, 
understandingly  made.  What  would  that  be  but  to  allow  parol 
to  control  the  will  ?  How  can  a  law  Court  add  a  clause  to  the 
will  ?  How  can  they  correct  the  dispositions  made  by  the  tes- 
tator? On  an  issue  by  way  of  appeal  from  the  Ordinary's 
decision,  the  will  must  stand  or  fal  1.  But  if  a  mistake  was  made, 
and  the  legatee  having  the  benefit  of  it  corrects  it,  for  what 
purpose  would  the  will  be  assailed  ?  The  will  is  in  all  other 
respects  the  will  of  the  testator,  and  in  this  respect  his  will  is 
carried  out.  It  was  in  this  view  that  I  told  the  jury,  if  there 
was  a  mistake  as  to  Aaron  and  the  other  six  negroes,  the  execu- 
tor and  legatee  had  corrected  it,  and  hence  they  need  not  notice 
it.  My  notion  always  has  been,  that  on  showing  a  mistake, 
especially  where  it  was  admitted  by  the  executor  and  legatee, 
it  would  not  vitiate  the  will,  but  Equity  might  pro  tanto  set 
up  a  trust,  in  the  executor  and  legatee,  and  thus  make  him 
correct  it.  I  do  not  think  it  worth  while  to  make  any  further 
remark  on  this  case. 

The  facts  were  for  the  jury,  and  they  very  properly  found 
for  the  will. 

The  motion  is  dismissed. 

Withers,  Whitner,  Glover  and  Mttnro,  JJ.,  concurred. 

Wardlaw,  J.,  did  not  hear  the  case. 

Motion  dismissed. 
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Branden  <$•  Nethers  vs.  Charles  Gowing. 
B.  H.  Rice  vs.  Same. 
John  North  vs.  Same. 

In  order  to  protect  a  communication  on  the  ground  that  it  was  professional,  it  mmt  ap- 
pear that  the  attorney  was  acting,  at  the  time,  in  the  character  of  legal  adviser. 

A  communication,  however  confidential,  to  a  friend,  though  that  friend  be  a  lawyer,  and 
the  general  lawyer  of  the  party,  touching  a  matter  wherein  the  relation  of  attorney 
and  client  does  not  exist,  is  not  privileged. 

New  trial,  on  the  ground  that  the  finding  of  the  jury  on  the  different  issues  upon  a  sug- 
gestion under  the  insolvent  debtor's  Act,  was  contradictory,  refused. 

Where  an  applicant  for  the  benefit  of  the  insolvent  debtor's  Act  is  charged  with  haying 
made  a  fraudulent  disposition  of  his  estate,  it  need  not  appear  that  the  disposition 
was  made  within  three  months  before  his  confinement. 

Before  Whitner,  J.,  at  Union,  Spring  Term,  1864. 

This  was  an  application  for  the  benefit  of  the  insolvent  debt- 
or's Act.  The  following  are  the  specifications  contained  in  the 
suggestion  filed  by  the  creditors  : 

1st.  Because  the  defendant,  Charles  Gowing.  has  fraudu- 
lently assigned  and  conveyed  the  whole  of  his  personal  estate 
to  his  son,  Rodney  Gowing,  without  good  or  valid  consideration, 
and  with  a  fraudulent  understanding  and  intention  of  securing 
to  himself  a  benefit  out  of  the  estate,  at  the  expense,  and  to  the 
injury  of  his  creditors,  by  retaining  possession  of  his  estate  so 
assigned. 

2nd.  Because  the  debts  and  judgments  preferred  by  defendant 
to  his  son,  Rodney  Growing,  are  fraudulent  and  false,  in  fact 
and  in  law,  and  are  set  up  under  a  corrupt  and  fraudulent  un- 
derstanding and  combination  between  the  father  and  son,  to 
secure  to  the  father  a  benefit,  and  to  hinder  and  defeat  the 
plaintiffs,  and  others,  the  creditors  of  the  said  defendant,  in  the* 
collection  of  their  just  claims. 

3rd.  Because,  since  the  assignment  aforesaid,  by  defendant  to 
his  son,  the  defendant  has,  by  arrangement  and  sale  of  his  real 
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estate,  with  J.  J.  Pratt,  one  of  his  preferred  creditors,  paid  off 
and  satisfied  the  debt  so  preferred,  or  nearly  the  whole  of  it. 

4th.  Because,  &c.  (This  objection  was  answered,  by  the 
Court  allowing  defendant  to  amend  the  schedule.) 

5th.  Because  the  defendant  has  fraudulently  preferred  credi- 
tors within  three  months  of  his  arrest,  and  subsequent  thereto, 
to  wit :  D.  Wallace,  W.  H.  Gist,  and  others,  with  the  intention 
of  hindering,  and  defeating  these,  and  other  of  his  creditors,  in 
the  collection  of  their  claims. 

6th.  Because,  since  the  assignment  by  defendant  to  his  son, 
Rodney  Go  wing,  he  has  remained  in  possession,  and  used  and  en- 
joyed as  his  own,  the  assigned  effects,  contrary  to  law,  and  with 
the  fraudulent  intention  of  hindering  and  defeating  these  plain- 
tiffs, and  other  of  his  creditors,  in  the  collection  of  their  debts. 

7th.  Because  a  bill  for  discovery,  account,  settlement,  and 
injunction,  against  the  defendant,  and  others,  has  been  filed  in 
the  Court  of  Equity,  for  Union  district,  by  the  plaintiffs,  and 
others,  and  sustained  by  that  Court,  which,  having  taken  cog- 
nizance, is  the  only  competent  tribunal  to  hear  and  determine 
the  matters  in  controversy  between  parties. 

8th.  Because  defendant  has  fraudulently  procured  his  brother- 
in-law,  Hiram  Baker,  to  assign  an  old  judgment,  out  of  date, 
for  no  consideration  whatever,  to  his  son,  Rodney  Gowing,  with 
the  intention  to  hinder  and  defeat  his  creditors. 

9th.  Because  the  defendant  has  expended  more  than  two 
shillings  and  six  pence,  per  day,  since  his  arrest. 

10th.  Because  the  defendant,  in  his  assignment  to  his  son, 
has  preferred  persons  as  creditors,  to  whom  he  is  not  justly  in- 
debted, to  wit :  Rodney  Gowing,  J.  J.  Pratt,  and  F.  T.  Nethers. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"The  defendant  had  applied  for  the  benefit  of  the  insolvent 
debtor's  Act,  and  suggestions  were  filed  by  these  several  credi- 
tors, by  leave  of  the  Court,  contesting  his  right  to  a  discharge. 
They  were  tried  at  the  same  time,  according  to  an  order  at  a 
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previous  Term,  made  by  consent  of  parties.  The  several  cre- 
ditors had  each  obtained  judgment  against  Charles  Gowing,  in 
the  following  order : 

"  1.  North  &  Rowe  (of  whom  the  present  actor,  North,  is  sur- 
vivor) obtained  a  judgment  for  $1102,  besides  interest  and  costs, 
signed  24th  February,  1829,  founded  on  note  under  seal,  4th 
May,  1822,  and  renewed  by  sci.  fa.  6th  November,  1850,  on 
writ  of  sci.  fa.  issued  17th  February,  1849. 

"2.  Rice  vs.  defendant;  two  judgments,  each  signed  7th  April, 
1846 — one  on  note,  9th  January,  1843,  for  $156.10,  with  inte- 
rest and  costs ;  the  other  on  note,  4th  April,  1844,  for  $175, 
with  interest  and  costs. 

"  3d.  Branden  &  Nethers  vs.  defendant ;  judgment  signed  1st 
November,  1851,  for  $175.27,  on  two  notes,  20th  February, 
1849,  and  2nd  February,  1851. 

"To  shew  the  general  indebtedness  of  defendant,  other  judg- 
ments, to  other  creditors,  were  produced,  in  favor  of  J.  J.  Pratt, 
Boatwright  &  Crane,  and  James  S.  Brooks,  bearer.  The  defen- 
ant  was  arrested  4th  February,  1853.  A  ca.  sa.  had  once  issued 
against  him,  in  the  case  of  Rice,  4th  October,  1849,  though  he 
was  not  arrested ;  and  by  deed  bearing  date  same  day,  4th  Oc- 
tober, 1849,  and  recorded  in  Clerk's  office,  20th  December, 
1849,  Charles  Gowing  had  made  an  assignment  to  his  son, 
Rodney  Gowing,  (a.)  The  defendant's  property  had  all  been 
sold  by  sheriff  Johnson,  1st  and  2nd  October,  1849,  sales  of 
personality  amounting  to  $567.12,  and  his  son,  Rodney,  had 
bought  (all  except  $95.74)  $471.39.    The  house  and  lot,  tan 

(a.)  This  assignment  recited  the  indebtedness  of  Charles  Gowing  (1)  To  Rodney  Gow- 
ing, assignee  of  a  judgment  of  J.  S.  Brooks  A  Co.,  in  the  sum  of  $397.05,  besides 
interest ;  (2)  To  Rodney  Gowing  in  the  sum  of  $870,161,  by  single  bill ;  (3)  To  John  J. 
Pratt  in  the  sum  of  $2000,  or  thereabouts,  by  judgments ;  and  (4)  To  F.  T.  Nethers  and  * 
R.  H.  Rice  "  in  sums  not  now  exactly  recollected  "  The  trusts  were  (1)  to  pay  R.  Gow- 
ing the  amount  of  the  single  bill ;  (2)  to  pay  Pratt  the  amount  of  his  judgments ;  (3) 
to  pay  the  "  other  aboye  named  creditors,  in  equal  proportions  " ;  and  (4)  to  pay  over 
any  overplus  to  the  creditors  of  Charles  Gowing,  in  equal  proportions.  The  assignment 
embraced  "  all  my  choses  in  action,  including  judgments,  bonds,  single  bills,  notes  and 
accounts." 
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yard,  &c,  had  been  bought  by  Mr.  Pratt,  who  afterwards  sold 
to  Rodney,  on  time,  Gen.  Wallace  and  W.  H.  Gist  being  his 
sureties,  with  a  mortgage  of  the  premises. 

"There  was  some  contest  over  the  production  of  deed  of  assign- 
ment, Rodney  Gowing  having  it  in  possession,  and  refusing  to 
produce,  unless  he  was  sworn  as  a  witness  on  the  part  of  contes- 
tants, which  they  declined.  It  was  at  length  produced,  its  exe- 
cution proved,  and  some  acknowledgments,  also,  of  defendant, 
Gowing, "  that  it  was  executed  at  the  Reed  field,  two  miles  below 
town  " — "  that  he  had  been  dodging  the  sheriff,  who  had  a  ca. 
sa.j  but  that  he  had  fixed  it  between  Rodney  and  himself." 
This  was  on  Friday  after  the  Tuesday  when  his  property  had 
been  sold,  and  made  to  a  witness  who  had  carried  him  provi- 
sions in  the  woods.  Again,  it  was  proved  that  a  day  or  so  after 
sale  of  defendant's  property,  Rodney  Gowing  was  present  at  a 
conversation  in  reference  to  a  ca.  sa.  being  sued  out  in  the  Rice 
case.  Soon  after,  defendant  was  in  the  street,  and  Rodney  out 
to  meet  him ;  a  brief  conversation  was  had,  defendant  returned 
again  to  his  house,  and  was  not  again  seen,  either  in  the  street, 
or  at  his  house,  for  two  or  three  days  after. 

"  A  schedule  of  debts  is  annexed  to  the  deed  of  assignment, 
footing  up  a  sum  of  $11,000.  No  one  could  speak,  of  those 
examined,  as  to  its  value,  with  accuracy.  Mr.  Culp,  on  the 
part  of  plaintiffs,  said  that  sums  of  considerable  amount  were 
on  substantial  men ;  some  debts  on  insolvent  persons,  and  for 
some,  there  were  doubtless  discounts.  Mr.  Skelton,  called  on  the 
part  of  defendant,  had  looked  over  a  schedule  of  debts,  at 
instance  of  Rodney  Gowing,  which  schedule  he  produced  in 
Court,  to  form  an  opinion  as  he  had  been  requested,  as  to  the 
solvency  or  insolvency  of  debtors.  He  found  many  on  persons 
wholly  insolvent,  and  had  so  marked  them,  though  he  had  ex- 
amined only  five  or  six  pag*s  out  of  twenty.  I  declined  to 
charge  the  jury,  as  requested,  that  in  this  schedule  the  debts 
were  all  good.  However  used  in  argument,  I  did  not  believe 
the  fact  to  be  so,  or  that  any  one  of  the  counsel,  on  either  side, 
so  believed. 
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"  Much  testimony  was  offered  on  the  subject  of  Rodney  Gow- 
ing's  pecuniary  resources.  He  had  attained  the  age  of  27  years ; 
had  been  employed,  first,  as  clerk,  by  Mr.  Addocks,  and  in  1848 
and  1849  by  General  Wallace,  in  their  stores,  and  for  a  short 
time,  more  recently,  in  Columbia.  He  was  expert  in  this  busi- 
ness, and  gave  satisfaction  to  his  employer,  (Wallace.)  His 
wages  were  not  proved,  and  settlements  were  made  with  him  at 
the  end  of  each  year.  At  the  close  of  his  engagement  with 
General  Wallace,  he  received  a  small  sum  of  money,  and  a  hun- 
dred dollar  note  on  a  customer.  Once  when  a  Mrs.  Cole  and 
a  Mr.  Churchill  were  in  this  country,  he  got  as  much  as  $100. 
The  wages  of  clerks  vary  from  $200  to  $600.  As  to  his  hab- 
its, those  who  judged  most  favorably  said  he  lived  on  his  wa- 
ges ;  others  said  he  lived  freely ;  dressed  finely ;  rode  a  good 
horse  ;  drank  wine ;  smoked  cigars;  and  toward  the  close  of  his 
engagement  with  General  Wallace,  drank  too  freely,  and  the 
habit  had  grown  on  him.  He  had  no  visible  property  but  his 
horse  and  clothes,  and  some  of  his  intimate  associates  did  not 
believe  that  he  lived  within  his  income. 

"  Mr.  C.  H.  Dillard  was  objected  to  when  offered  as  a  wit- 
tness,  as  the  general  lawyer  of  defendant.  The  witness,  inter- 
posing no  objection,  was  permitted  to  proceed,  saying  he  would 
disclose  nothing  received  from  defendant  as  his  client,  in  pro- 
fessional confidence.  Defendant  had  brought  to  him  two  exe- 
cutions against  himself,  for  renewal — one  in  favor  of  Baker, 
the  other  in  favor  of  Brooks  &  Co.  He  was  struck  with  the 
length  of  time  these  cases  had  been  open,  and  remarked  upon 
the  fact  to  defendant.  Defendant  had  then  spoken  to  him  of  the 
Baker  execution,  and  this  may  have  been  confidential,  regard- 
ing him  as  a  friend ;  but  that  no  advice  was  sought,  no  fee  paid, 
no  charge  made  against  him,  nor  could  the  witness  regard  the 
communication  as  made  in  the  course  of  business,  by  a  client 
to  his  lawyer.  There  was  no  professional  relation  growing  out 
of  the  transaction  or  the  disclosure.  With  the  approbation  of 
the  Court,  but  without  any  order  to  the  witness  by  way  of  com- 
pulsion, he  testified  that  defendant,  Charles  Gowing,  had  told 
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him  Baker  was  his  brother-in-law,  and  lived  at  the  North ;  that 
there  was  nothing  due  on  the  execution ;  that  he,  Gowing,  had 
once  been  in  a  straight,  and  confessed  this  judgment  to  Baker 
to  aid  him  through,  but  he  had  got  along  without  it  The 
judgment  in  favor  of  Baker  was  confessed  and  entered  16th 
October,  1826,  and  purported  to  be  assigned  to  Rodney  Gowing 
22nd  June,  1849  ;  a  consent  to  renew,  signed  by  Charles  Gow- 
ing 8th  September,  1849.  The  Brooks  debt,  made  the  subject 
of  a  special  ground  of  appeal,  was  traced  in  the  following  par- 
ticulars, having  commenced  in  the  name  of  James  S.  Brooks, 
bearer,  and  in  the  progress  of  renewals,  being  entitled  James  S. 
Brooks  &  Co.  The  note  was  payable  to  E.  A.  Cole,  or  bearer ; 
a  writ  in  name  of  James  S.  Brooks,  bearer,  vs.  Charles  Gowing, 
was  issued,  with  affidavit  to  hold  to  bail,  stating  debt  due  de- 
ponent, ( 'as  agent  of  Cole,'  and  these  words  stricken  out,)  fol- 
lowed with  declaration,  judgment,  and  fi.  fa.,  each  by  the  pro- 
per title,  and  the  latter  lodged  25th  October,  1826  ;  second  fi.  fa. 
lodged  29th  December,  1829.  Then  there  was  an  execution 
issued  in  the  name  and  handwriting  of  '  Thompson,  att'y,'  en- 
titled James  S.  Brooks  &  Co.  vs.  Charles  Gowing,  which  I 
think  was  not  lodged,  though  of  this  I  am  not  confident.  On 
this  was  an  assignment,  purporting  to  be  made  to  Rodney  Gow- 
ing, and  signed  ( Roulta  M.  Cowles,  [l.  s.]  ;  James  S.  Brooks  & 
Co.,  by  Wm.  E.  Churchill,'  8th  February,  1848  ;  consent  to  re- 
new, signed  by  Charles  Gowing,  20th  May,  1848.  Neither  of 
the  renewals  by  Dillard  were  produced  to  me,  though  all  par- 
ties seemed  to  regard  them  as  present ;  yet  they  were  not  fur- 
nished when  asked  for  by  me.  I  did  not  think  the  mistake  in 
the  renewal  fi.  fa.,  as  to  the  title,  material  to  the  bona  fides  of 
the  transaction,  and  so  said  to  the  jury.  The  mystery  was  in 
connection  with  the  assignment,  principally.  The  seventh 
ground  of  appeal  makes  it  necessary  for  me  to  say  that  all  par- 
ties having  treated  the  validity  and  continued  existence  of  the 
Brooks'  execution  and  debt,  as  an  important  element,  I  did  sug- 
gest that  Brooks  and  Churchill  might  have  furnished  more  satis- 
factory information  on  some  of  the  matters  which  had  been  the 
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subject  of  comment.  Instead  of  assuming  to  decide  as  to  the 
weight  of  evidence,  this  was  fully  submitted  to  the  jury,  hav. 
ing  taken  the  precaution  to  suggest,  in  behalf  of  the  defendant 
that  the  absence  of  these  witnesses  from  the  State,  their  great 
distance,  and  difficulties  not  susceptible  of  explanation  in  this 
issue,  might  afford  sufficient  solution  of  this  apparent  omission. 
These  had  been  the  subject  of  remark  by  counsel  on  each  side, 
but  this  ground  complains  as  though  but  one  side  had  been  pre- 
sented. 

"  The  third  ground  charges  an  omission,  on  the  Court,  of  a 
peculiar  character.  I  can  only  say  the  ground  was  not  taken 
on  the  circuit.  It  did  not  occur  to  my  own  mind,  nor  do  I 
regard  it  as  tenable,  now  that  it  has  been  suggested  by  counsel. 

"  The  fifth  and  sixth  grounds  refer  to  matters  about  which  it 
is  proper  to  say  a  word  or  two.  The  alleged  debt  of  Rodney 
Gowing  on  Charles  Gowing,  recognized  and  preferred  in  the 
the  deed  of  assignment,  was  for  $870.15.  For  this,  a  note  had 
been  given,  and  by  way  of  shewing  the  consideration  of  the 
note,  an  account  stated  was  also  produced,  co-existent  with 
the  note.  Whether  this  account  should  go  with  the  note  to  the 
jury,  led  to  some  contest.  I  thought,  under  the  circumstances, 
the  account,  itself,  should  be  submitted  to  the  jury.  A  casual 
remark  as  to  its  effect,  unaided  by  other  evidence,  called  forth 
free  comment  on  the  part  of  defendant's  counsel,  as  well  in  the 
progress  of  the  evidence,  as  subsequently  in  the  argument. 
The  Court  was  more  than  once  urged  to  rule  it  out,  if  not 
deemed  of  weight ;  but  yielding  to  counsel  the  right  to  withdraw 
or  introduce  it,  the  account  was  read,  and  proof  subsequently 
offered  in  corroboration.  The  account  will  be  furnished  by 
counsel  in  the  printed  brief.  Some  of  the  items  were  estab- 
lished, others  were  not;  and  in  reference  to  some  of  them,  every- 
thing would  depend  on  the  legitimate  conclusion  from  the  facts. 
An  inspection  of  the  account  will  shew  a  considerable  item  to 
be  a  debt  paid  John  B.  Edwards,  by  Rodney,  on  account  of 
Charles  Gowing.  The  evidence  disclosed  the  following  facts : 
Edwards  had  a  debt  on  Charles  Gowing,  with  J.  C.  Kitchens 
30 
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surety,  and  obtained  a  judgment  against  them,  31st  March,  1849, 
for  $298.18,  with  interest  from  2nd  April,  1841,  and  costs 
$23.62.  This  is  the  debt,  and  interest,  and  costs,  charged  in 
the  account,  27th  June,  1849.  Rodney  Gowing  gave  his  note 
to  Edwards,  with  J.  C.  Kitchens  and  Charles  Gowing  sureties 
for  the  debt,  at  one  day,  amounting  then  to  $378.22.  There 
was  no  evidence  that  the  costs  had  been  assumed,  or  paid. 
The  witness  Edwards,  stated  they  were  still  due.  Kitchens 
had  procured  Edwards  to  sue  Rodney  Gowing  on  this  note,  on 
which  judgment  had  been  obtained,  andji.fa.  lodged,  8th  Oc- 
tobe,  1852,  and  this  judgment  is  yet  unpaid.  General  Wallace 
proved,  in  reference  to  one  item  in  the  account,  that  Rodney 
Gowing  had,  in  1848,  paid,  on  account  of  his  father,  $50,  but 
had  no  knowledge  of  any  other  payment.  A  note  was  also  pro- 
duced in  Court,  of  Charles  Gowing  to  Rodney  Gowing,  bearing 
date  1st  May,  1848.  W.  L.  Palmer  proved  that  he  had  engaged 
corn  to  Rodney  Gowing  two  or  three  times — had  charged  it  to 
Rodney  in  1848,  1849,  and  Rodney  had  paid  him.  Rodney 
Gowing  lived  at  his  father's,  and  kept  his  horse  there,  when 
about  Union.  In  reference  to  defendant's  indebtedness  to  his 
son,  I  thought  the  mere  existence  of  an  account,  furnished  very 
slight  evidence  of  its  truth — that  if  an  account  stated,  had  been 
filed  with  the  deed  of  assignment,  whereby  creditors  would  be 
there  furnished  with  the  items,  out  of  which  the  debt  was 
alleged  to  have  arisen,  the  mere  fact  would,  to  some  extent,  have 
corroborated — that  it  was  often  difficult  to  obtain  specific  proof 
of  each  item  of  a  running  account,  especially  between  those 
having  mutual  confidence,  and  therefore,  that  the  account  here 
produced,  should  be  judged  of  fairly  and  liberally,  from  the 
general  character  of  the  transaction,  but  that  fraud  vitiated  all 
contracts,  and  if  the  proof  shewed  a  fraudulent  incorporation  of 
false  items  and  charges,  with  a  view  of  swelling  this  demand  to 
be  secured  by  a  lien,  and  intended  to  cover  the  property  of  the 
father,  it  would  contaminate  the  debt,  and  vitiate  the  transac- 
tion. 
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"  In  reference  to  the  ninth  ground  of  appeal,  there  was  a  good 
deal  of  evidence  on  the  subject  of  the  general  appearances 
about  the  house  of  Charles  Gowing,  his  business  and  conduct, 
and  the  general  management  of  the  shop  and  tan  yard.  Much 
of  it  was  vague  and  indefinite,  few  specific  facts  being  elicited 
that  could  be  transferred  to  paper. 

"  The  defendant,  Charles  Gowing,  had  been  in  the  business 
of  conducting  a  tan  yard  and  shops,  either  of  harness  making, 
or  some  other  employment  in  leather,  in  the  town  of  Union,  for 
many  years.  He  continued  at  the  old  stand ;  lived  in  the  same 
house  he  had  done  for  years;  had  the  appearance  of  carrying 
on  the  same  business ;  no  change  was  seen  about  family  affairs; 
an  equal  air  of  comfort,  and  his  daughters  were  at  school,  and 
instructed  in  music,  &c,  before  the  sale  of  his  property,  and  the 
assignment  to  his  son,  as  since.  Whilst,  on  the  other  hand,  it 
was  in  proof  Rodney  Gowing  had  carried  on  business  in  his 
own  name;  had  formed  a  co-partnership  with  one  whose  name 
was  Rodgers;  and  that  a  notice  had  appeared  in  the  Unionville 
Journal,  on  some  occasion,  that  Charles  Gowing  was  the  agent 
of  R.  Gowing.  It  was  also  in  proof  that  Rodney  Gowing 
claimed  proceeds  of  sale  of  personalty,  in  virtue  of  the  Baker 
execution,  and  perhaps  others. 

"These  facts  were  submitted  to  the  jury,  without  any  con- 
clusion of  my  own,  or  any  attempt  on  my  part  to  deduce  a  le- 
gal conclusion  from  such  as  had  been  made  to  appear.  Some 
general  principles  were  laid  down,  and  which  I  need  not  repeat 
in  this  brief,  because  they  would  be  controverted  by  no  one,  as 
to  badges  of  fraud,  where  sales  were  made  and  possession 
retained ;  transfer  of  property  to  one  creditor  in  preference  to 
others,  the  debtor  securing  a  secret  benefit  thereby ;  contrivan- 
ces to  hinder  just  creditors,  &c.  No  othe^competent  mode  sug- 
gested itself  to  my  mind ;  for  without  a  special  verdict,  finding 
the  facts,  the  legal  conclusion  could  not  be  drawn.  To  have 
assumed  certain  facts,  and  thereupon  have  instructed  the  jury, 
would  have  been  endless,  and  lead  to  no  satisfactory  result. 
The  jury  were  told  that  these  sales  being  public,  and  by  the 
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sheriff,  should  go  far,  if  not  conclusively,  to  shield  the  defend- 
ant from  imputation  of  fraud,  from  the  possession  that  fol- 
lowed ;  but  if  the  sales  were  the  result  of  contrivance  between 
the  son  and  the  father,  under  pretensive  process,  the  son  to  pro- 
cure the  proceeds,  and  the  father  still  to  enjoy  the  property,  then 
the  continued  possession  was  a  badge  of  fraud.  The  peculiar 
terms  of  this  ninth  ground  has  seemed  to  require  this  full  expla- 
nation. I  have  no  idea  the  defendant  suffered  from  any  expres- 
sion of  mine,  in  reference  to  this  branch  of  the  case. 

"The  verdict  was  for  the  plaintiffs,  in  the  suggestion,  on  the 
first,  second  and  sixth  specifications." 

The  defendant  appealed,  and  now  moved  this  Court  for  his 
discharge,  and  for  a  new  trial,  on  the  grounds: 

1.  Because  C.  H.  Dillard,  the  attorney  for  the  defendant, 
was  not  a  competent  witness  for  the  plaintiffs,  and  the  more  es- 
pecially so  as  he  had  declared  in  the  hearing  of  the  Court,  that 
the  communications  of  the  defendant  were  confidential,  as  they 
in  fact  were,  as  the  circumstances  of  the  case  clearly  showed ; 
still  the  Court  ruled  that  he  was  a  competent  witness. 

2.  Because  it  was  confidently  affirmed  by  the  plaintiffe, 
that  the  assignment  and  schedule  of  the  defendant  was  good 
for  over  $11,000,  which  was  also  admitted  by  the  defendant ; 
and  still  his  Honor,  in  his  charge  to  the  jury,  went  on  to  say  to 
the  jury,  that  he  did  not  believe  they  were  worth  $11,000,  in 
which  it  is  submitted  that  his  Honor  erred  to  the  prejudice  of 
the  defendant. 

3.  Because  his  Honor  should  have  instructed  the  jury,  that  if 
they  found  that  the  schedule  and  assignment  were  worth  over 
$2,500,  the  amount  of  the  debt  for  which  he  had  been  arrested, 
then  they  should  fin<Jr  for  the  defendant.  This  his  Honor  omit- 
ted to  do,  which,  it  is  submitted,  was  an  error  of  omission. 

4.  Because  his  Honor,  in  his  charge  to  the  jury,  said,  u  there 
was  something  mysterious  about  the  Brooks  execution,  and  its 
assignment  to  Rodney  Gowing,"  when,  in  fact,  as  the  defendant's 
counsel  respectfully  submit,  there  was  no  mystery  touching 
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the  same,  that  could  legally  affect  the  defendant  in  these  cases ; 
but  still,  this  part  of  his  Honor's  charge  was  well  calculated  to, 
and  no  doubt  did,  mislead  the  jury  in  their  finding,  though  these 
matters  legally  had  nothing  to  do  with  the  issues  now  before 
the  Court. 

5.  Because  his  Honor,  in  his  charge  to  the  jury,  said,  "  If  a 
schedule  of  the  debts  paid  by  Rodney  Gowing  for  Charles  Gow- 
ing  had  been  filed  with  the  note  for  $870.15,  then  it  might  have 
been  entitled  to  some  weight ;  but  as  that  had  not  been  done,  it 
could  not  weigh  a  feather."  In  this,  it  is  submitted,  there  was 
error. 

6.  Because  his  Honor  charged  the  jury,  that  if  they  should 
find  that  only  some  $500  or  $600  of  the  $870.15  note  had  been 
paid  in  fact  by  Rodney  Gowing,  for  the  defendant,  C.  Gowing 
and  the  remainder  falsely  inserted,  then  the  whole  was  null  and 
void — in  which,  it  is  submitted,  there  was  error. 

7.  Because  his  Honor  charged  the  jury,  that  "  it  was  an  im- 
portant element  in  this  case,  for  the  defendant  to  have  proved 
by  Brooks  and  Churchhill  the  validity  of  the  Brooks  execu- 
tion, and  the  assignment  of  the  same  by  them ;"  but  the  de- 
fendant contends  that  these  facts  were  well  and  legally  proved. 

8.  Because  the  findings  of  the  jury,  on  the  issues  submitted 
to  them  are  contradictory,  the  one  tending  to,  and  indeed  and 
in  law,  defeating  the  legal  effect  of  the  others,  in  this,  that  they 
find  for  the  plaintiffs  on  the  first,  second  and  sixth  grounds  of 
the  suggestions,  and  for  the  defendants  on  all  the  other  seven 
grounds  contained  in  the  plaintiffs'  suggestions. 

9.  Because,  under  the  circumstances  of  the  case,  the  defend- 
ant remaining  in  possession  of  the  property  that  had  been  sold 
as  his,  was  wholly  immaterial,  and  so  his  Honor  should  have 
instructed  the  jury ;  but  still  his  Honor  told  the  jury  that  was 
strong  evidence  of  fraud,  when  he  should  have  told  them,  that 
notwithstanding  such  retention  of  possession,  still  the  defendant 
was  entitled  to  his  discharge. 

10.  Because  there  was  no  proof  whatever  that  the  defendant 
had,  within  three  months  before  his  arrest,  or  at  any  time  since, 
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paid  or  assigned  his  estate,  or  any  part  thereof,  to  one  creditor 
in  preference  to  another,  or  fraudulently  sold,  conveyed  or  as- 
signed his  estate,  to  defraud  his  creditors ;  and  therefore  the  de- 
fendant was  entitled  to  his  discharge.  His  Honor  so  charged 
the  jury,  still  they  found  against  the  defendant,  without  any 
regard  to  time,  as  ail  the  facts  had  occurred  or  transpired  three 
years  and  four  months  previous  to  his  arrest,  on  the  4th  Feb- 
ruary, 1853. 

11.  Because  the  verdicts  are  contrary  to  law  and  evidence, 
and  the  most  important  part  of  his  Honor's  charge,  and  should 
be  set  aside,  and  a  new  trial  granted. 

Herndon,  for  appellant. 

Gadberry,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  first  ground  of  appeal  refers  to  C.  H. 
Dillard,  a  witness  introduced  on  the  part  of  plaintiffs,  and  not- 
withstanding the  terms,  the  objection  must  be  considered  as  to 
the  particular  evidence  he  was  called  to  disclose.  The  general 
rule  is  one  universally  conceded,  and  should  be  held  of  sacred 
inviolability.  The  attorney  or  the  Judge  who  would  disregard 
the  professional  confidence  reposed  by  a  client,  would  become 
the  subject  of  just  reprehension.  It  is  a  protection  to  the  client, 
"  and  although  he  may  waive  his  privilege,  the  profession  cannot 
well  be  too  cautious  in  guarding  it.  The  report  of  the  case  fully 
discloses  the  precise  circumstances  under  which  the  evidence 
was  offered,  as  well  as  the  evidence  itself.  I  need  not  descant 
upon  the  rule  or  its  exceptions.  The  admissibility  of  the  evi- 
dence depends  on  a  question  which  underlies  the  rule,  whether 
in  fact  the  rule  be  applicable  to  the  case  made.  Did  the  relation 
exist  of  client  and  attorney  with  reference  to  the  matter  in 
hand  ?  The  witness  was  the  general  lawyer  of  the  defendant, 
and  the  remark  made,  as  testified,  from  its  nature  may  well 
justify  the  inference  that  it  was  confidential.  But  by  any  test  to 
which  the  inquiry  may  be  subjected,  how  can  the  conclusion  be 
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reached  that  the  attorney  was  engaged  in  his  professional  ca- 
pacity in  the  service  of  the  party  interposing  the  objection  ? — 
that  the  relation  so  existed  as  to  authorize  the  privilege  ?  The 
witness  did  not  so  regard  it.  The  presiding  Judge  could  not 
know  by  intuition  that  the  fact  was  so.  That  one  is  regarded 
as  the  general  lawyer  of  another,  does  not  hence  close  his  mouth 
as  a  witness.  Certain  executions  against  the  defendant  had 
been  assigned  to  the  son,  and  they  were  handed  by  the  defend- 
ant to  the  attorney  for  renewal.  He  sought  no  counsel.  He 
asked  no  question.  He  promised  no  fee.  He  demanded  no 
service  for  himself  professionally,  and  no  advice  was  given  him 
to  regulate  his  future  action.  In  all  this,  was  he  any  thing  but 
the  mere  hand  in  passing  the  papers  ? — the  agent  of  the  son,  a 
plaintiff  in  execution  ? 

When  the  act  or  declarations  of  a  party  are  offered  against 
him,  and  he  claims  exemption  from  the  general  rule,  it  can 
be  no  hard  measure  to  require  that  he  shall  bring  himself 
within  the  exception.  If  by  any  legitimate  inference  it  could 
be  seen  from  the  fact  disclosed,  that  such  was  the  understanding 
authorized  and  warranted ;  that  here  was  a  transaction  between 
a  lawyer  and  client,  the  protection  would  be  readily  afforded. 
Such,  however,  is  not  the  conclusion  attained  by  this  Court. 
For  the  purpose  of  submitting  a  further  view,  it  may  be  added, 
that  in  no  way  possible  could  such  inference  arise,  unless  per- 
haps upon  the  assumption,  that  the  service  demanded  and  ren- 
dered was  at  the  instance  and  for  the  benefit  of  the  defendant 
because  of  his  fraudulent  purpose  to  set  up  the  Baker  execution ; 
for  otherwise  the  professional  act  to  be  performed  was  at  least 
one  of  pure  indifference  to  him. 

The  party  claiming  this  protection  repudiates  such  a  view. 
Such  a  shield  would  be  more  disastrous  than  the  dagger  itself. 
The  conclusion  also  could  only  be  arrived  at  by  the  Court,  from 
the  character  of  the  fact  disclosed.  This  fact  the  party  still 
denies,  and  the  jury  has  not  found  it  against  him ;  and  hence  a 
portion  of  the  Court  regard  the  evidence  without  consequence 
in  the  issues  found  against  him.     1  Green,  on  Ev.  §  239,  well 
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states  the  rule,  that  "in  regard  to  the  persons  to  whom  the  com- 
munications must  have  been  made  in  order  to  be  thus  protected, 
they  must  have  been  made  to  the  counsel,  attorney,  or  solicitor 
acting  for  the  time  being  in  the  character  of  legal  adviser." 

A  communication  however  confidential  to  a  friend,  though 
that  friend  be  a  lawyer,  and  the  general  lawyer  of  the  party, 
touching  a  matter  wherein  the  relation  of  attorney  and  client 
does  not  exist,  cannot  be  regarded  as  falling  within  the  privi- 
lege. 

The  eighth  ground  maintains  that  the  finding  of  the  jury  on 
the  issues  submitted  to  them,  are  contradictory,  the  one  tending 
to,  and  indeed,  in  law,  defeating  the  legal  effect  of  the  others,  &c. 

The  jury  returned  a  verdict  for  plaintiffs  on  the  first,  second 
and  sixth  specifications  in  the  suggestion,  and  assuming  for  the 
purpose  of  this  ground,  that  on  all  other  specifications,  their  find- 
ing was  equivalent  to  a  verdict  thereupon  for  the  defendant, 
this  Court  has  not  perceived  inconsistency  or  contradiction. 

In  the  argument  the  tenth  specification  has  been  especially 
arrayed  against  those  found  for  the  plaintiffs,  and  yet  there  is  a 
striking  difference. 

Passing  by  the  distinctions  in  the  other  particulars,  the  group- 
ing of  different  creditors  by  name  against  some  of  whom  at  least 
there  was  not  the  slightest  imputation  in  the  evidence,  might  well 
have  justified  the  jury,  and  quite  sufficiently  vindicate  their  ver- 
dict in  this  particular.  It  would  be  tedious  and  fruitless  to 
pursue  the  inquiry  suggested  by  this  ground.  No  prominence 
has  been  given  in  the  argument  to  the  other  specifications,  and 
a  comparison  by  a  careful  reading  alone  renders  manifest  that 
the  objection  is  not  well  founded. 

The  tenth  ground  urges  that  a  just  construction  of  the  sta- 
tute (A.  A.  1788,  sec.  7)  operates  as  a  bar  to  the  fraud  here 
found,  more  than  three  months  having  elapsed  between  its  com- 
mission and  the  arrest.  The  Act  enumerates  the  delinquencies 
which  will  prevent  the  debtor  from  its  benefits — if  he  "  shall 
have  within  three  months  before  his  or  her  confinement,  or  at 
any  time  since  paid  or  assigned  his  estate  or  any  port  thereof 
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to  one  creditor  in  preference  to  another,  or  fraudulently  sold, 
conveyed  or  assigned  his  estate  to  defraud  his  creditors."  The 
question  presented  by  this  ground  has  been  fully  considered  in 
Gray  vs.  Schroeder,  2  Strob.  126,  as  it  had  been  in  a  previous 
case  of  Sherman  and  Debrukl  vs.  Barrett.  The  obvious  dis- 
tinction between  the  undue  preference  and  a  fraudulent  dispo- 
sition of  property  contemplated  by  the  Act,  as  well  from  its 
terms  as  the  reason  on  which  it  is  founded,  the  limitation  of 
time  applying  only  to  the  former  branch,  is  so  fully  pointed  out 
and  distinctly  ruled,  that  further  comment  cannot  be  necessary. 

The  remaining  grounds  of  appeal,  though  pressed  with 
remarkable  zeal,  in  the  judgment  of  this  Court  are  quite  suffi- 
ciently noticed  in  the  report  of  the  presiding  Judge.  The  char- 
acter of  the  charge,  and  the  consequences  of  the  verdict  to  this 
unfortunate  defendant,  entitled  him  to  a  very  patient  hearing 
and  dispassionate  review  of  all  the  facts.  This  has  been  ac- 
corded. An  intelligent  jury  has  pronounced  against  him.  The 
occasion  does  not  require  a  re-statement,  or  comment  by  way  of 
vindication.  The  facts  are  fully  enumerated  in  the  brief,  and 
they  justify  amply  the  verdict  rendered. 

The  motion  of  the  defendant  for  a  new  trial  is  refused. 

O'Neall,  Wardlaw,  Withers  and  Munro,  JJ.,  concurred. 

Glover,  J.,  absent  at  the  argument. 

Motion  dismissed. 
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Hugh  Kirkwood  and  wife  vs.  T.  ty  J.  Gordon,  Ea?rs. 

Though  it  is  the  duty  of  the  Circuit  Judge  to  leave  aH  questions  of  fact  to  the  jury,  yet 
this  does  not  preclude  him  from  expressing  his  opinion,  and  giving  to  them  the  aid  of 
his  experience  upon  the  weight  of  the  evidence ;  and  where  his  impressions  are  strong, 
he  may  express  them  freely. 

11  Capacity  enough  to  make  a  contract,11  is  not  always  the  test  of  testamentary  capacity ; 
for  sometimes  it  might  require  a  higher  degree  of  capacity  to  make  a  contract  than  to 
make  a  will.  If  one  has  capacity  enough  to  know  his  estate,  the  objects  of  his  affec- 
tions, and  to  whom  he  wishes  to  give  it,  he  may  make  a  will. 

It  is  no  ground  for  a  new  trial,  upon  a  question  of  testamentary  capacity,  that  the  Cir- 
cuit Jud&e  said  to  the  jury,  he  relied  with  more  confidence  upon  the  opinion  of  the 
intelligent  attending  physician,  than  he  did  upon  the  speculative  opinions  of  four  phy- 
sicians who  had  not  Been  the  testator  during  his  illness,  and  based  their  opinions  upon 
the  nature  of  the  disease. 

Extreme  old  age  does  not  of  itself  render  one  incompetent  to  make  a  will. 

The  mere  omission  of  a  child  is  of  itself  no  ground  for  impeaching  the  testator's  ca- 
pacity. 

'  Before  O'Neall,  J.,  at  Abbeville,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  appeal  from  the  decision  of  the  Ordinary,  ad- 
mitting to  probate  the  will  of  Robert  C.  Gordon,  by  Kirkwood 
and  wife,  the  latter  of  whom  was  a  child  of  the  deceased. 

"  The  grounds  of  appeal  do  not  seem  to  make  it  necessary  to 
state  the  evidence  in  detail.  Mr.  Gordon  was  a  very  aged  man 
more  than  eighty  years  of  age  :  his  estate  was  a  very  large  one, 
more  than  $80,000. 

iC  He  was  attacked  with  Pneumonia.  Thos.  0.  Perrin  Esq., 
was  sent  for  and  drew  his  will :  he,  with  the  other  subscribing 
witnesses  to  the  will,  Andrew  Winn  and  Charles  Dendy,  testified 
to  the  sanity  of  the  testator  at  the  time  of  execution.  Mr.  Per- 
rin said  he  conversed  with  the  deceased,  who  asked  him  if  it 
was  necessary  that  all  of  his  children  should  be  named  ?  He 
told  him  that  it  was  not !  He  took  notes  of  the  will  in  pencil, 
prepared,  and  wrote  out  the  will,  and  read  it  carefully  to  the 
testator,  who  said  it  was  what  he  wanted,  and  was  better  done 
than  he  could  have  done  if  he  had  been  in  health !    He  (Mr. 
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Perrin)  told  him  it  would  require  three  witnesses  to  the  execu- 
tion.   The  testator  told  him  to  call  in  Charles  Dendy  and  some 
other  person.    Accordingly  Winn  and  Dendy  were  called  in 
who,  with  himself,  witnessed  the  due  execution. 

H  The  testator  made  no  provision  in  the  will  for  his  daughter, 
Mrs.  Kirkwood.    She  was  the  testator's  eldest  daughter,  had 
married  agreeably  to  his  wishes,  was  very  worthy  of  his  affec- 
tion and  regard :  he  had  provided  slightly  for  her  on  her  mar- 
riage, by  giving  her  a  small  negro  girl,  a  cow  or  two,  and  some 
furniture.    She  and  her  husband  removed  many  years  ago  to 
Mississippi.    A  few  years  ago  he  gave  her  $200.    The  will 
was  executed  Sunday,  18th  January  j  the  testator  died  on  Wed- 
nesday, 21st.     He  was  taken  sick  on  Wednesday,  14th,  or 
Thursday,  15th.    Dr.  Wardlaw  was  called  to  see  him  Thurs- 
day, 15th  ;  he  said  he  saw  him  that  day,  Friday,  Saturday  and 
Sunday ;  he  wrote,  at  his  request,  the  note  to  Mr.  Perrin,  to 
come  and  write  his  will.    He  said  he  thought  he  was  perfectly 
competent :  he  was  sometimes  in  a  stupor,  which  was  proba- 
bly produced  by  an  anodyne,  which  he  withdrew  Saturday 
night.     At  times,  he  said,  there  was  slight  wandering  of  the 
mind,  but  when  aroused,  he  understood  and  answered  intelli- 
gibly.   He  said,  at  the  request  of  James  Gordon,  one  of  the 
sons  of  the  deceased,  he  mentioned  to  him  the  subject  of  a  will ; 
asked  him  if  he  wished  one  ;  he  said  he  did ;  he  told  him,  if 
so,  now  was  the  time.    The  testator  told  him  to  send  for  Mr. 
Perrin,  which  was  done.    The  witness  said  it  was  an  accompa- 
niment of  the  disease  (pneumonia)  that  the  mind  would  be 
slightly  affected.    The  Rev.  McNeill  Turner  saw  deceased  on 
Sunday,  after  the  will  was  executed :  he  thought  him  incapable 
of  making  a  will ;  he  thought  he  died  the  day  he  saw  him, 
when,  in  fact,  he  did  not  die  for  three  days  after.    He  said 
mental  derangement  was  the  consequence  of  pneumonia.    This 
witness,  however,  stated  very  intelligible  and  just  answers  given 
to  him  by  the  deceased. 

11  William  Gordon  and  his  wife,  neighbors,  but  not  relatives  of 
the  deceased,  called  to  see  him  Sunday  morning,  on  their  Vay 
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to  church,  and  before  the  execution  of  the  will.  They  thought 
his  mind  wrong.  He  spoke  to  Mr.  Gordon  to  bring  his  paper 
from  Abbeville.  To  Mrs.  Gordon  he  said,  Are  you  going  to 
Abbeville  ?  She  said  she  was  going  to  church :  he  asked,  Is 
there  preaching  there  to-day  ? 

"  Drs.  Barrett,  Branch,  Reid  and  Davis,  who  had  not  seen 
deceased  in  his  illness,  and  some  of  whom  had  never  seen  him, 
stated  the  effect  of  pneumonia  to  be  to  produce  stupor  and  de- 
rangement of  mind,  and  they  expressed  an  opinion  that  an  old 
man  like  Mr.  Gordon,  laboring  under  pneumonia,  could  not 
have  mind  enough  to  make  a  will. 

"  This  is  a  sufficient  outline  of  the  case  to  make  the  grounds 
of  appeal  intelligible.  If  counsel  on  either  side  should  desire 
more  to  be  stated,  I  shall  have  my  notes  in  the  Court  of  Ap- 
peals, and  will  state  whatever  may  be  deemed  material. 

"  I  stated  to  the  jury  that  many  attempts  had  been  made  to 
define  with  precision,  what  degree  of  capacity  was  necessary  to 
make  a  will ;  that  it  was  thus  laid  down,  if  a  man  had  capacity 
enough  to  make  a  contract,  or  to  do  any  binding  act,  it  was 
sufficient.  I  said  to  the  jury,  that  the  test  "capacity  enough  to 
make  a  contract,"  was  not  always  the  true  rule.  For  some- 
times it  might  be  that  a  higher  degree  of  capacity  to  make  a 
contract  would  be  required  than  to  make  a  will.  In  making  a 
will,  if  the  testator  had  capacity  enough  to  know  his  estate — 
the  objects  of  his  affections,  and  to  whom  he  wished  to  give  it, 
that  would  be  enough. 

"  I  did  say  to  the  jury,  that  the  mere  omission  of  a  child,  in 
the  disposition  of  the  estate,  was  no  evidence  of  incapacity. 
So,  too,  I  said  to  the  jury,  the  testator  had  the  right  to  dispose 
of  his  estate  as  he  pleased,  and  that  therefore  any  disposition 
which  he  had  made  was  of  itself  no  ground  to  set  aside  the 
will. 

"  It  had  been  argued  that  the  limitation  over  in  the  devise  of 
the  real  estate  would  not  include  Mrs.  Kirkwood.  I  thought  it 
was  likely  (from  the  mere  reading  to  me  of  the  will,  which  was 
my  only  opportunity  of  judging,)  it  might ;  but  I  told  the  jury, 
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this  was  perfectly  immaterial  to  them.  For  with  the  construc- 
tion of  the  will  they  had  nothing  to  do. 

"I  think  the  learned  counsel  who  drew  the  grounds  of  appeal 
is  mistaken  in  saying  that  I  said  to  the  jury,  that  "they  must 
find  for  the  will ;  that  it  was  impossible  for  them  to  find  against 
it."  It  is  true  that  I  said  to  the  jury,  there  was  no  evidence  of 
insanity,  lunacy  or  want  of  capacity  sufficient  to  destroy  the 
will  before  or  at  its  execution.  Still  this  was  my  mere  opinion 
and  advice ;  they  were  left  at  liberty,  if  they  chose  so  to  do,  to 
find  against  the  will. 

"  So,  too,  I  told  them  there  was  no  evidence  of  undue  influ- 
ence. I  said  to  the  jury  that  I  attached  very  little  consequence 
to  speculative  opinions,  such  as  had  been  expressed  by  Drs. 
Barrett,  Branch,  Reid  and  Davis  ;  that  they  were  able  men,  but 
they  as  well  as  most  physicians  and  men  were  very  liable  to  be 
mistaken,  in  speculative  opinions — that  I  relied  with  much 
more  confidence  on  the  opinion  of  the  intelligent  attending  phy- 
sician. 

"  I  certainly  intended,  and  still  think,  I  submitted  fairly  the 
facts  to  the  jury.  If  I  seemed  to  argue  the  case  for  the  will,  it 
perhaps  arose  more  from  the  preponderance  of  the  facts  on  that 
side.  It  is  however  true  that  I  did  say  to  the  jury,  as  I  closed 
my  charge,  that  the  objections  to  the  will  seemed  to  me  to  be 
more  shadowy  than  any  which  had  ever  before  been  presented 
to  me.    The  jury  found  for  the  will." 

Kirkwood  and  wife  appealed,  and  now  moved  this  Court  for 
anew  trial,  on  the  grounds: 

1.  Because  his  Honor  charged  that  it  did  not  require  so  much 
mind  to  make  a  valid  will,  as  it  did  to  make  a  binding  contract. 

2.  Because  his  Honor  erroneously  charged  there  was  no  evi- 
dence of  insanity,  incapacity  or  lunacy  prior  to  the  execution  of 
the  paper. 

3.  Because  his  Honor  charged  that  leaving  out  of  the  paper 
Betsy  Kirkwood,  one  of  the  children,  was  not  only  no  presump- 
tion of  a  want  of  memory  or  capacity,  but  evidence  of  sound 
and  disposing  mind. 
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4  Because  bis  Honor  charged  the  jury  that  the  provisions  of 
the  will  or  dispositions  of  property  made  by  the  paper,  have 
nothing  to  do  with,  and  cannot  be  looked  into,  in  determining 
upon  the  capacity  or  incapacity  of  the  testator. 

5.  Because  his  Honor  instructed  the  jury  that  in  one  clause 
of  the  will,  the  limitations  over  embraced  Betsy  Kirk  wood. 
But  with  that  they  had  nothing  to  do.  That  whether  the  paper 
was  reasonable  or  unreasonable,  consistent  or  inconsistent,  was 
not  their  business,  and  they  had  no  right  to  inquire  into  it. 

6.  Because  his  Honor  instructed  the  jury  that  they  must  find 
for  the  will ;  that  it  was  impossible  to  find  against  it.  That 
the  objections  to  the  validity  of  the  paper  were  the  most  trivial 
and  flimsy  of  any  he  had  ever  heard  in  a  court  of  justice. 

7.  His  Honor  said  to  the  jury,  that  the  physicians  examined 
as  to  the  disease  and  the  effects  of  it,  was  mistaken,  and  that 
no  weight  was  to  be  attached  to  their  evidence. 

8.  Because  the  presiding  Judge,  instead  of  submitting  the 
case  to  the  jury,  on  the  testimony,  argued  it  to  them  with  as 
much  feeling,  force  and  earnestness,  as  did  the  counsel  for  the 
executor. 

9.  Because  the  verdict  is  contrary  to  law  and  evidence. 
Thomson,  Wilson,  for  appellants. 

McGowen,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  All  the  grounds  of  the  appellants'  motion,  ex- 
cept the  last,  suggest  error  in  the  charge  of  the  presiding  Judge, 
which,  it  has  been  insisted  in  argument,  was  too  direct  and  im- 
perative. The  organization  of  the  Court  makes  it  proper  that 
the  powers  and  duties  of  the  Judge  and  the  jury  should  be  kept 
distinct,  and  that  questions  of  law  and  fact  should  be  submitted 
to  the  appropriate  tribunal.  This  Court  has  acted  on  the  maxim, 
ad  qceustionem  legis,  respondent  judices\  adqcBustionemfacti, 
respondent  juratores.  To  preserve  the  latter  branch  of  the 
maxim,  it  will  hardly  be  contended  that  a  Judge  shall  simply 
recapitulate  the  evidence,  and  play  the  part  of  a  mere  automa- 
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ton,  and  not  direct  the  attention  of  the  jury  to  the  relevancy  and 
sufficiency  of  the  evidence.  Where  facts  have  impressed  his 
mind  with  the  truth  and  justice  of  a  cause,  it  is  his  duty  to  call 
the  attention  of  the  jury  to  them,  and  show  their  connexion, 
and  their  sufficiency  to  prove  the  issues  presented,  leaving  the 
jury  free  to  pass  upon  them.  His  experience  should  light  their 
path,  and  lead  them  to  a  correct  conclusion,  not  controlled  by 
his  opinion,  but  by  the  evidence.  It  is  difficult  to  suggest,  a 
priori,  a  general  rule  by  which  a  Judge's  charge  upon  the  facts 
in  all  cases  that  may  arise,  shall  be  governed.  Without  evi- 
dence he  may  withdraw  a  case  from  the  jury,  and  shall  he  be 
restrained  from  commenting  freely  on  the  evidence,  and  indi- 
cating to  the  jury  the  force  and  effect  of  certain  facts  which 
have  been  proved  ?  He  must  instruct  the  jury  on  the  facts, — 
not  control  their  verdict, — enlighten  their  understandings,  not 
inflame  their  passions,— and,  above  all,  the  discharge  of  judicial 
duties  demands  impartiality. 

Is  it  a  violation  of  any  of  these  duties  that  the  presiding  Judge 
instructed  the  jury  as  his'report  informs  us  ?  In  reviewing  the 
evidence  he  referred  to  the  prominent  facts,  and  expressed  his 
opinion  freely  respecting  their  effect  upon  the  issues  involved ; 
but  he  says  "  this  was  my  mere  opinion  and  advice :  the  jury 
were  left  at  liberty,  if  they  chose  so  to  do,  to  find  against  the 
will." 

This  tribunal  cannot  say,  in  the  language  of  counsel,  that 
the  presiding  Judge  moulded  the  verdict,  or  exercised  an  influ- 
ence which  the  circumstances  and  justice  of  the  case  did  not 
require.  The  evidence  no  doubt  strongly  impressed  the  mind 
of  the  Judge,  and  certainly  warrants  the  conclusion  of  the  jury. 

It  is  objected  that  the  test  of  testamentary  capacity  furnished 
by  the  Judge  was  error,  and  may  have  misled  the  jury :  "I  said 
to  the  jury,  that  the  test,  ( capacity  enough  to  make  a  contract,' 
was  not  always  the  true  rule ;  for  sometimes  it  might  be,  that  a 
higher  degree  of  capacity  to  make  a  contract  would  be  required 
than  to  make  a  will.    In  making  a  will,  if  the  testator  had  ca- 
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parity  enough  to  know  bis  estate,  the  object  of  his  affections, 
and  to  whom  he  wished  to  give  it,  that  would  be  enough." 

These  views  are  well  sustained  by  authority.  In  Comstock 
vs.  Hadlyme,  (8  Conn.  R.  264,)  the  language  of  the  Court  is, 
He  may  not  have  sufficient  strength  of  memory  and  vigor  of  in- 
tellect to  make  and  digest  all  the  parts  of  a  contract,  and  yet  be 
competent  to  direct  the  disposition  of  his  property  by  will.  Lord 
Kenyon  says,  {Greenwood  vs.  Greenwood,  3  Curties,  Appen- 
dix ii,)  "I  take  it,  a  mind  and  memory  competent  to  dispose  of 
property,  when  it  is  a  little  explained,  perhaps  may  stand  thus: 
having  that  degree  of  recollection  about  him  that  would  enable 
him  to  look  about  the  property  he  had  to  dispose  of.  If  he  had 
a  power  of  summing  up  his  mind  so  as  to  know  what  his  pro- 
perty was,  and  who  those  persons  were  that  then  were  the  objects 
of  his  bounty,  then  he  was  competent  to  make  a  will." 

The  testamentary  capacity  was  proved  by  the  attending  phy- 
sician, the  counsel  who  prepared  the  instructions  and  wrote  the 
will,  and  the  subscribing  witnesses.  Against  this  proof,  the 
evidence  of  William  Gordon  and  wife,  casual  visiters,  is  relied 
upon,  supported  by  the  opinions  of  four  physicians  who  did  not 
see  the  testator  in  his  last  illness.  When  the  presiding  Judge 
expressed  greater  confidence  in  the  opinion  formed  by  the  attend- 
ing physician,  who  had  watched  the  progress  of  the  disease, 
than  in  the  opinions  of  those  who  were  not  present,  and  rea- 
soned from  the  nature  of  the  disease,  he  only  pointed  out  the 
comparative  value  of  the  evidence  before  it  went  into  the  scales 
which  the  jury  held. 

The  extreme  age  of  the  testator  did  not  render  him  incompe- 
tent to  make  a  will.  It  may  raise  some  doubt  of  capacity,  but 
no  farther  than  to  excite  vigilance.    (2  Phill.  461 ;  3  Madd.  192.) 

The  provisions  of  the  will  may  be  looked  to,  and  where,  as  in 
Dew  vs.  Clarke,  (3  Addams,  79,)  the  disinheriting  of  his  daugh- 
ter was  the  offspring  of  the  morbid  delusion  which  dethroned 
the  testator's  reason)  it  was  relied  upon  as  an  important  circum- 
stance.   She  was  his  only  child,  and  the  property  was  given  to 
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strangers.  "  It  is  quite  impossible,"  says  Sir  John  Nichol,  "  to 
disconnect  the  daughter,  from  the  subject  matter  of  the  will." 
But  he  by  no  means  makes  the  contents  of  the  will  the  substan- 
tive ground  of  his  judgment.  "  The  mere  omission  of  a  child  " 
could  not  of  itself  impeach  the  capacity. 

We  cannot  conclude  from  the  report,  that  the  jury  was  not 
left  to  deliberate  and  decide  upon  the  facts  of  this  case ;  and 
having  the  concurring  opinion  of  the  Judge  and  the  jury  sus- 
taining the  will,  and  the  weight  of  evidence  supporting  that 
opinion,  the  appellants  can  take  nothing  by  their  motion. 

Motion  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Munro,  JJ. 
concurred. 

Motion  dismissed. 


The  State  vs.  /.  A.  L.  Thomas. 

An  Indictment  under  the  Aet  of  1834,  (7  Stat.  469,)  prohibiting  "  any  free  white  peraon 
being  a  distiller,  vender,  or  retailer  of  spirituous  liquors,"  from  selling,  giving,  &o., 
any  spirituous  liquors  to  a  slave,  must  allege  that  defendant  is  a  distiller,  vender  or 
retailer  of  spirituous  liquors. 

Before  Whitner,  J.,  at  Unvm^  Spring  Term%  1864. 

This  was  an  indictment  under  the  Act  of  1834,  (7  Stat.  469,) 
for  selling,  giving  and  delivering  spirituous  liquors  to  a  slave. 
It  contained  no  allegation  that  defendant  was  either  a  distiller^ 
vender,  or  retailer  of  spirituous  liquors. 

The  defendant  was  convicted ;  and  he  now  moved  in  arrest 
of  judgment  for  want  of  such  an  allegation. 

Thomson,  for  appellant. 

DawkinSy  contra. 
31 
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The  opiniou  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  Act  of  1834,  (7  Stat.  469,  sec.  3,)  under 
which  the  defendant  is  indicted,  prohibits  classes  of  free  white 
persons,  to  wit:  distillers,  venders  and  retailers  of  spirituous 
liquors,  from  selling,  exchanging,  giving  or  in  any  other  way  de- 
livering any  spirituous  liquor  to  a  slave,  without  a  written  and 
express  order,  from  the  owner  or  person  having  the  care  and  man- 
agement of  such  slave ;  but  to  free  white  persons,  not  within  the 
enumerated  classes,  the  prohibition  and  penalties  of  the  Act  do 
not  extend.  A  selling  of  spirituous  liquors  to  a  slave  without  a 
permit,  might,  in  a  person  not  within  the  prohibited  classes,  be 
a  dealing,  trading  or  trafficing  with  a  slave,  punishable  by  the 
Act  of  1817,  (7  Stat.  454) ;  but  a  giving  or  delivering  of  such 
liquors  to  a  slave,  might  in  such  person  be  in  no  way  unlawful. 
The  character  of  the  defendant  as  either  distiller,  vender  or  re- 
tailer of  spirituous  liquors,  is  then  an  essential  ingredient  of  the 
offence  in  a  free  white  person,  under  the  Act  of  1834,  and  must 
be  both  alleged  and  proved. 

The  more  general  designation  of  the  defendant  as  a  free  white 
person,  might  also  seem  to  be  required  by  the  words  of  the  Act, 
which,  whilst  it  embraces  all  free  persons  of  color  and  slaves, 
is  confined  to  only  the  enumerated  classes  of  free  white  persons. 
It  has  however  been  held,  that  under  the  peculiar  provisions  of 
our  statutes  for  the  trial  of  slaves  and  free  persons  of  color,  the 
very  preferring  of  an  indictment  against  a  defendant  in  the 
Court  of  General  Sessions,  is  an  allegation  that  he  is  a  free 
white  person,  as  his  pleading  thereto  is  an  admission  that  he  is 
so— for  if  he  is  not,  he  is  subject  only  to  a  peculiar  jurisdiction. 
(State  vs.  Schroder,  3  Hill,  61.)  The  case  of  a  third  person 
mentioned  in  an  indictment,  whose  character  enters  into  the 
statutory  description  of  an  offence,  has  been  held  to  fall  under  a 
different  rule  :  (State  vs.  Clements,  1  Sp.  48 ;  State  vs.  Clark, 
2  Brev.  386.)  There  nothing  as  to  the  character  of  the  third 
person  is  implied  from  the  Court  into  which  the  defendant  is 
called,  nor  from  the  defendant's  acknowledgment  of  its  jurisdic- 
tion over  him. 
31* 
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The  indictment  in  the  case  before  us  containing  no  allegation 
as  to  the  character  of  the  defendant,  the  judgment  is  arrested. 
Motion  in  arrest  of  judgment,  granted. 
O'Neall,  Wither8,  Whitnbr  and  Munro,  J  J.,  concurred. 
Motion  granted. 
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The  State  vs.  J.  W.  Posey. 

The  indictment  contained  four  counts  for  grand  larceny ;  the  fifth  count  wai  for  reeeiv- 
ing  certain  bank  bills  from  a  slave,  knowing  them  to  be  stolen,  contra  formamstatuti; 
and  the  sixth  count  charged  the  same  offence  as  at  Common  Law,  for  rewiring  a 
purse,  handkerchief,  knife  and  gloves — the  four  first  counts,  therefore,  charged  a  felony, 
and  the  two  last  misdemeanors,  one  a  misdemeanor  under  the  Act  of  1829,  (6  Stat.  393,) 
and  the  other  a  misdemeanor  at  Common  Law.  At  the  term  the  bill  was  found,  the 
prisoner  appeared,  and  the  cause  was  continued.  At  the  next  term,  he  claimed  the 
right  to  traverse,  which  was  refused.  He  was  then  tried,  and  upon  sufficient  evidence 
applicable  to  both  counts  for  misdemeanor,  found  "guilty  of  receiving  stolen good»t 
knowing  them  to  be  stolen  :"—Hcid 

That  the  prisoner  had  no  right  to  traverse  the  indictment  at  the  second  term ; 

That  the  counts  for  grand  larceny  and  receiving  stolen  goods  might  be  joined ; 

That  the  two  counts  for  receiving  stolen  goods,  one  under  the  statute  and  the  other 
at  Common  Law,  might  also  be  joined ; 

That  any  uncertainty  in  the  verdict  as  to  whioh  of  the  two  counts  for  receiving  stolen 
goods  it  applied,  was  no  ground  for  arresting  the  judgmen  t;  though  such  uncer- 
tainty, if  one  count  was  good  and  the  other  bad,  or  the  punishments  under  the  two 
counts  were  different  in  kind,  might  be  ground  for  a  new  trial ; 

That  there  was  in  this  case  no  such  uncertainty,  for  the  word  "  goods,"  in  the  verdiot 
applied  as  well  to  the  fifth  as  to  the  sixth  count;  and,  therefore,  the  finding  was  on 
both  counts ; 

That  even  if  the  sixth  count  were  bad,  still  the  verdiot  was  good  under  the  fifth  count, 
and  the  prisoner  would  be  punished  thereunder. 

Since  the  Act  of  1829,  one  may  be  indicted  as  for  a  misdemeanor  at  Common  Law,  for 
receiving  stolen  goods ;  and  the  punishment  is  the  same  at  Common  Law  as  it  is  under 
the  Act—SembU. 

An  indictment  for  buying  and  receiving  stolen  goods  (the  words  of  the  Act  being  "  buy 
or  receive")  is  good. 

Before  (VNkall,  J.,  at  Abbeville,  Spring  Term,  1864. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  follows : 

"  In  this  case,  the  prisoner  was  indicted,  in  the  first  count,  for 
grand  larceny,  under  the  statute,  for  stealing  promissory  notes, 
commonly  called  bank  notes ;  in  the  second  count  for  the  same 
offence,  at  Common  Law,  for  stealing  a  purse,  handkerchief) 
knife  and  gloves ;  in  the  third  and  fourth  counts  for  being  an 
accessory  before  the  fact  in  these  particulars ;  in  the  fifth  and 
sixth  counts  he  was  indicted  for  receiving  stolen  goods,  to  wit : 
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the  bank  notes  in  the  fifth  count,  and  the  purse,  handkerchief, 
knife  and  gloves,  in  the  sixth  count,  knowing  them  to  be  stolen. 

"  The  prisoner  claimed  first  the  right  to  traverse  the  indict- 
ment. The  bill  was  found  at  a  previous  term  and  continued. 
I  did  not  think  the  prisoner  had  the  right  to  traverse. 

"  A  motion  was  made  to  quash  the  indictment  on  the  ground 
that  the  joinder  of  the  counts  for  receiving  stolen  goods  with 
the  counts  for  grand  larceny,  was  improper.  The  case  of  the 
State  vs.  Boise  and  Stuke,  I  McM.  189,  decides  the  point,  that 
the  joinder  is  proper.  I  therefore  overruled  the  motion. 
.  "  The  case  was  gone  into,  and  the  proof  was  clear,  that  Jo- 
seph J.  Lyons,  the  prosecutor,  was  robbed  on  the  morning  of 
the  1st  of  January,  1853,  of  $1,022  or  32,  in  bank  bills,  by  a 
negro  woman,  Jenny,  whom  he  had  on  hire.  A  large  part  of 
the  money  was  in  $1,  2,  and  3,  on  the  Bank  of  the  State  of 
South-Carolina.  At  the  same  time,  and  by  the  same  person, 
were  stolen  from  him  his  purse,  handkerchief,  knife  and  gloves ! 
The  connection  of  the  prisoner  with  these  offences  was  the 
great  object  of  investigation. 

"The  solicitor  gave  in  evidence,  without  objection  as  to  its 
condition,  the  record  of  the  conviction  of  Jenny  and  her  husband 
Ben,  of  the  larceny.  In  a  subsequent  stage  of  the  case,  it  ap- 
peared that  the  judgment  and  sentence  of  the  Court  was  wanting, 
and  therefore,  in  my  charge  to  the  jury,  I  told  them  the  prisoner 
could  not  be  convicted  of  the  counts  charging  him  with  being 
an  accessory  before  the  fact ;  and  thus  of  that  matter  the  pri- 
soner has  no  right  to  complain. 

"  No  declaration  of  the  slave  Jenny  was  given  in  evidence, 
except  such  as  were  made  in  the  presence  of  the  prisoner,  and 
were  parts  of  a  conversation  carried  on  with  him. 

"  The  guilt  of  the  prisoner  depended  upon  the  proof  of  Silas 
Anderson,  and  proof  in  corroboration  of  his  statements.  He 
having  the  woman  Jenny  in  his  possession  temporarily,  had 
his  suspicions  awakened  about  interviews  between  her  and  the 
prisoner.     He  directed  her  to  meet  the  prisoner  on  the  night  of 
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the  1st  of  June  in  his  (witness's)  stable,  or  at  its  door.  He  secre- 
ted himself  between  two  piles  of  plank ;  he  saw  the  prisoner 
approach  from  towards  the  grocery ;  his  (the  prisoner's)  negro 
man  George,  and  another  negro  man  whom  he  took  to  be  Ben, 
(the  property  of  Benjaipin  V.  Posey,  the  brother  of  the  prisoner,) 
the  husband  of  Jenny,  were  stationed  apparently  as  watch- 
ers. Jenny,  as  the  prisoner  approached,  poked  her  head  out  of 
the  stable  door,  and  said,  'Who  's  that?'  The  prisoner  said, 
'  Come  out ! '  She  said,  '  No,  come  here.'  He  accordingly  drew 
very  near,  and  leaned  on  one  of  the  piles  of  plank  between  which 
Anderson  was  secreted.  He  said  to  Jenny,  '  Have  you  got  any 
more  money?'  She  said,  'Yes,  1  have  got  a  little.'  A  talk 
ensued  about  a  dress,  in  which  Jenny  alleged  that  he  was  to 
give  her  a  silk  one.  'This,'  he  said,  'would  awaken  suspicion.' 
She  then  said,  '  Mass  West,  you  have  never  told  me  how  much 
moiiey  you  got  from  me,  which  I  stole  from  Mr.  Lyons.'  He 
replied,  '  There  was  not  as  much  as  he  says ;  part  of  it  I  have 
spent,  part  I  have  got.'  She  then  told  him  '  she  wanted  the 
gloves,  knife,  handkerchief  and  purse,  which  she  stole  when 
she  did  the  money.'  He  said  he  had  c  made  away  with  them.' 
But  he  asked  her,  'What  do  you  want  with  them?'  She  said 
she  '  wanted  to  slip  them  into  somebody's  box,  to  turn  suspicion 
from  her.'    He  said,  '  that  was  a  damn  good  idea.' 

"  The  statement  of  this  witness  was  fully  corroborated  by  the 
fact  that  interviews  took  place  between  the  prisoner  and  the 
woman  Jenny,  in  the  same  stable,  on  the  28th  of  July,  and  the 
first  Monday  in  August,  at  night,  in  the  hearing  of  Joseph  J. 
Lyons  and  Mr.  Robertson.  On  the  28th  of  July  Lyons  said 
the  prisoner  came  near  the  stable ;  the  woman  held  up  the 
purse,  and  the  prisoner  said,  'Come  here.'  She  went;  he 
hugged  her ;  she  broke  loose  and  went  towards  the  door,  and 
said,  '  there  is  nobody  here.'  He  said,  'Jenny,  if  you  trap  me 
I'll  kill  you.'  He  came  in ;  they  talked  in  a  whisper ;  the  wit- 
ness heard  the  prisoner  say,  '  I  have  spent  it .' 

"  The  woman  had  some  bills  marked ;  some  of  these,  as 
Robertson  and  Anderson  proved,  were  received  next  day  from 
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the  prisoner :  these  were  also  identified  by  Lyons.  A  calico 
dress  was  found  by  Anderson  in  the  woman's  possession,  im- 
mediately after  the  interview,  and  shown  by  him  to  Lyons. 

"Sale  day  in  August,  at  night,  at  the  same  place,  the  prisoner 
met  Jenny,  but  became  alarmed,  and  ran  off  in  four  or  five  min- 
utes. Attempts  were  then  made  by  some  person  to  light  a 
match,  and  finally  to  take  a  torch  into  the  stable.  This  Ander- 
son forbid ;  and  said  he  saw  Benjamin  Y.  Posey,  the  brother  of 
the  prisoner,  endeavoring  to  get  the  torch.  The  husband  of 
Jenny  came ;  she  would  have  nothing  to  say  to  him ;  retreated 
from  him ;  then  Posey  (the  prisoner)  came :  in  the  woman's 
possession  was  found  immediately  after,  a  white  shemise,  some 
white  homespun,  shoes  and  stockings.  These  articles,  as  well 
as  the  calico,  were  purchased  by  the  prisoner  at  night,  from 
Mr.  Wilson.  After  this  occasion,  bills,  which  the  woman  had, 
and  which  were  marked,  were  got  from  Posey.  In  the  inter- 
view of  June,  which  Anderson  proved,  he  said,  when  the  pri- 
soner was  pressing  the  woman  for  more  money,  he  said  he  had 
borrowed  $10  from  James  Cobb.  Mr.  Cobb  proved  that  that 
was  the  fact,  and  that  it  was  not  repaid  for  months  afterwards. 

"  The  case  was  carefully  submitted  to  the  jury,  who  convicted 
the  prisoner  of  '  receiving  stolen  goods,  knowing  them  to  be 
stolen,'  and  I  regret  to  say  that  I  think  their  verdict  is  perfectly 
right." 

The  defendant  appealed,  and  now  moved  this  Court  in  ar- 
rest of  judgment,  on  the  grounds  : 

1.  Because  counts  for  felony  and  also  for  a  misdemeanor  were 
joined  in  the  same  indictment. 

2.  Because  several  distinct  offences,  the  punishments  of  which 
are  different,  were  joined  in  the  same  indictment. 

3.  Because  defendant  was  denied  the  right  to  traverse  the 
indictment,  notwithstanding  it  contained  counts  for  receiving 
stolen  goods,  which  is  a  mere  misdemeanor. 

4.  Because  it  does  not  appear  from  the  verdict,  upon  which 
count  the  finding  rests,  as  the  indictment  contains  counts  for 
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receiving  stolen  goods,  both  under  the  statute  and  at  Common 
Law. 

5.  Because  the  defendant  never  had  an  opportunity  to  tra- 
verse the  counts  alleging  a  misdemeanor,  but  was  arraigned 
and  answered  only  to  the  felony  charged,  of  which  he  was  ac- 
quitted. 

6.  Because  imperfect  papers  purporting  to  be  a  portion  of  the 
proceedings  of  a  trial  of  certain  negroes  before  a  magistrate, 
for  stealing  the  property  alleged  to  have  been  received  by  the 
defendant,  were  received  in  evidence  upon  the  trial  of  the  case . 

7.  Because  the  indictment  is  multifarious,  inconsistent,  con- 
tradictory, and  in  many  respects  imperfect. 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial, 
upon  the  grounds : 

1.  Because  the  defendant  was  refused  the  right  to  traverse 
the  indictment,  and  turn  over  the  trial  to  the  next  term. 

2.  Because  his  Honor  the  presiding  Judge  admitted  in  evi- 
dence the  declaration  of  a  negro  woman,  Jenny,  who  was  placed 
by  combination  to  entrap  defendant. 

3.  Because  there  was  not  a  tittle  of  evidence  upon  which  the 
finding  can  be  sustained,  but  that  of  one  witness,  who  obtained 
the  same  by  deception  and  imposition,  and  who  is  utterly  un- 
worthy of  credit  from  a  long  life  of  infamy  and  crime. 

4.  Because  the  verdict  is  without  evidence,  and  is  against 
law  and  justice. 

Thomson,  McGowen,  Burt,  for  appellant. 
Reid,  solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  By  various  counts  in  the  same  indictment  the 
prisoner  was  charged  with  the  felony  of  larceny,  and  also  with 
receiving  stolen  goods,  knowing  them  to  be  stolen,  the  latter 
offence  being  laid,  in  different  counts,  contra  formam  statute 
and  also  in  the  last  as  at  Common  Law.  At  a  former  term  he  had 
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appeared,  was  represented  by  counsel,  and  the  cause  was  post- 
poned to  the  late  term  of  General  Sessions.  He  claimed  at  the 
latter  the  right  of  traverse ;  it  was  denied,  and  error  is  assigned 
therein,  before  this  Court. 

The  prisoner  was  arraigned  upon  the  entire  indictment,  and 
felony  being  charged,  he  could  not  be  entitled  to  traverse.  Al- 
lowing this  to  be  conceded,  the  argument  then  is — that,  the 
indictment  containing  charges  of  felony  and  misdemeanor,  and 
the  conviction  being  for  the  latter,  the  prisoner  has  thus  been 
denied  the  right  of  traverse  as  to  the  latter,  which  is  urged  as  a 
strong  reason  to  prove,  likewise,  that  the  distinct  offences  alleged 
ought  not  to  have  been  united  in  the  same  record — and  that  the 
indictment  ought  to  have  been  quashed,  or  that  judgment  ought 
now  to  be  arrested.  These  are  distinct  and  further  questions 
in  the  case,  and  will  be  considered  in  order. 

The  right  of  traverse,  as  to  the  misdemeanor  charged,  was 
not  necessarily  excluded,  on  account  of  the  joinder ;  for  if,  by 
an  order  that  the  prosecutor  elect  upon  what  count  or  counts 
the  trial  should  proceed,  or  by  other  means,  the  issue  had  been 
reduced  to  the  counts  for  misdemeanor,  we  are  of  opinion  that 
the  motion  to  traverse,  at  the  late  term,  could  not  possibly  have 
prevailed.  Without  exploring  the  etymology  of  traverse,  and 
allowing  it  to  import  a  denial  of  some  matter  of  fact  alleged  in 
a  pleading  at  law,  in  Equity,  or  in  a  criminal  prosecution,  the 
benefit  of  it  to  a  defendant,  in  an  indictment,  is  the  postpone- 
ment of  a  trial  to  the  next  term  of  the  Court.  This  advantage 
the  prisoner,  Posey,  had,  and,  therefore,  in  this  respect,  there 
can  be  no  just  ground  of  complaint.  In  4  Com.,  351,  Black- 
stone  says:  "It  is  not  customary,  nor  agreeable  to  the  general 
course  of  proceedings  (unless  by  consent  of  parties,  or  where 
the  defendant  is  actually  in  jail)  to  try  persons  indicted  of 
smaller  misdemeanors,  at  the  same  Court  in  which  they  have 
pleaded  not  guilty,  or  traversed  the  indictment.  But  they  usu- 
ally give  security  to  the  Court  to  appear  at  the  next  assizes  or 
session,  and  then  and  there  to  try  the  traverse,  giving  notice  to 
the  prosecutor  of  the  same."    Whether  this  indulgence  in  favor 
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of  smaller  offences,  arose  from  the  circumstance  that  in  such 
cases  the  accused  had  only  the  resort  of  common  process  to  pro- 
cure witnesses,  whereas,  in  graver  cases  he  had  the  means  of 
recognizance,  and  the  policy  of  bringing  to  speedy  trial  great 
offenders,  it  is  needless  to  inquire.  To  show  that  notice  of  the 
indictment  found,  at  a  reasonable  time  before  the  trial  is  had,  is 
of  the  essence  of  a  traverse  permitted  in  misdemeanors,  it  is 
only  necessary  to  observe,  that  by  statutes  in  England  in  the 
reigns  of  George  the  3rd,  and  George  the  4th,  twenty  days  cus- 
tody of  the  defendant,  by  the  bailiff,  or  by  bail,  before  the  ses- 
sion at  which  the  indictment  is  found,  or  notice,  (where  he  has 
not  been  arrested,)  twenty  days  before  a  subsequent  session,  that 
an  indictment  has  been  found,  subjects  the  party  to  trial  at  such 
session,  except  in  a  single  instance  touching  highways;  Steph- 
ens' Comm.,  4  vol.,  p.  420.  So  much  upon  the  third  and  fifth 
grounds  for  arrest  of  judgment. 

The  motion  in  arrest  of  judgment  is  urged  further — because 
felony  and  misdemeanor  have  been  joined,  being  several  and 
distinct  offences  to  which  different  punishments  are  appropriate, 
and  so  the  indictment  is  multifarious,  inconsistent,  aud  contra- 
dictory ;  aud  this  position  embraces  the  first,  second  and  sev- 
enth grounds,  stated  in  the  brief. 

It  has  already  appeared  that  the  counts  joined  were  for  larceny 
and  receiving  stolen  goods.  To  vindicate  this,  as  no  ground 
for  arresting  the  judgment,  it  is  sufficient  to  refer  to  one  case, 
the  State  vs.  Boise  and  Stuke,  I  McM.,  189.  In  that  case  it 
was  said  that  it  might  properly  be  left  "  to  the  direction  (discre- 
tion) of  the  presiding  Judge,  in  all  cases,  so  to  regulate  the  trial 
that  the  party  shall  not  be  prejudiced  by  the  trial."  It  is  obvi- 
ous that  this  can  be  done  by  requiring  the  prosecutor  to  elect 
upon  what  count  or  counts  the  prisoner  shall  be  tried.  Although 
in  England  it  has  been  adopted  as  a  rule  of  practice  (Res  vs. 
Galloway,  et  al.,  Rex  vs.  Madden,  1  Moody  Crown  Cases, 
234 — 277,)  that  the  clerk  of  the  assizes  should  not  join  such 
offences  as  are  contained  in  this  indictment,  yet  the  Court  held 
in  the  King  vs.  Galloway,  that  it  was  not  objectionable  in  point 
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of  law,  and  divided  on  the  question  whether  the  prosecutor 
should  be  put  to  an  election. 

Whatever  other  difficulties,  or  inconveniences,  may  arise  out 
of  the  joinder,  it  is  not  matter  for  arrest  of  judgment ;  vide 
State  vs.  Tidwell  and  Lawhorn,  5  Strob.,  1. 

The  sixth  ground  for  arrest  of  judgment  is  obviated  by  the 
report. 

The  fourth  is — "Because  it  does  not  appear  from  the  verdict, 
upon  which  count  the  finding  rests,  as  the  indictment  contains 
counts  for  receiving  stolen  goods,  both  under  the  statute  and  at 
Common  Law." 

This  position  refers  to  the  fifth  and  sixth  counts  of  the  in- 
dictment, which  are  in  fact  those  only,  among  the  whole,  to 
which  the  verdict  can  refer,  or  to  wjjich  the  evidence  pertained, 
or  on  which  the  trial  turned. 

In  the  fifth,  the  charge  was  receiving  certain  bank-bills  from 
a  slave,  Jenny,  against  the  statute,  &c.  The  sixth  count 
charged  the  same  offence  as  at  Common  Law,  touching  gloves, 
handkerchief,  purse,  &c.  The  verdict  was,  "we  find  the  pris- 
oner guilty  of  receiving  stolen  goods,  knowing  them  to  be 
stolen." 

Suppose  it  be  allowed,  that  it  is  uncertain  to  which  of  the 
two  counts  this  verdict  refers,  is  that  cause  to  arrest  the  judg- 
ment? 

Counts  at  Common  Law,  and  under  a  statute,  for  the  same 
offence,  may  be  joined ;  and  although  one  be  good  and  the 
other  bad,  and  there  be  a  verdict  equally  applicable  to  both,  yet 
the  judgment  need  not  be  arrested  therefor.  A  new  trial  may 
be  granted,  where  that  appears  necessary  to  ascertain  the  sense 
of  the  jury — and  this  is  equally  true  where  both  counts  are 
good,  but  the  punishments  are  different.  That  was  done,  but  the 
judgment  was  not  arrested  in  the  case  of  the  State  vs.  Ander- 
son, 1  Strob.,  455.  Upon  this  question  we  may  also  refer  to  the 
case  of  the  State  vs.  Tidwell  <$•  Lawhorn ;  where  motions  in 
arrest,  and  for  a  new  trial  were  both  refused,  upon  a  verdict  ap- 
plicable to  two  counts,  which  imported  different  degrees  of  pun- 
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ishment,  though  of  the  same  nature.  To  arrest  the  judgment, 
the  matter  must  appear  on  the  record.  Such  matter  does  not 
appear  on  the  face  of  the  indictment,  and  if  it  arise  from  the 
inexactness  or  incompleteness  of  the  verdict,  as  a  guide  to  the 
measure  of  punishment,  that  would  be  cause  only  for  new  trial. 

A  new  trial  is  not  claimed  on  this  ground,  as  will  appear  on 
adverting  to  the  grounds  for  it,  set  forth  in  the  brief;  and  in 
such  a  case  as  this,  where  the  evidence  was  ample  to  sustain 
both  the  fifth  and  sixth  counts,  and  convinced  the  jury ;  and 
where  the  prisoner,  not  able  to  raise  a  doubt  of  his  guilt,  resorts 
to  his  right  of  preferring  every  possible  technical  exception,  he 
might  well  be  held  to  abide  that  rule  of  precision  which  he 
adopts.  But  we  are  disposed  to  be  less  exacting,  and  will  con- 
sider this  ground,  arising  out  of  the  verdict,  as  pertinent  to  the 
motion  for  a  new  trial.  It  is  urged,  that  the  word  "  goods,"  in 
the  verdict,  necessarily  connects  the  finding  with  the  sixth  count 
exclusively — forasmuch  as  bank-bills  alone  are  comprised  in  the 
fifth,  and  personal  chattels  alone  in  the  sixth,  and  bank-bills  are 
not  goods — therefore,  that  the  sixth  count  being  null,  because  it 
charges  an  offence  at  Common  Law,  which,  since  the  statutory 
regulations,  does  not  exist  at  Common  Law,  the  verdict  is  also 
null  for  finding  what  don't  exist. 

The  words  of  the  Act  of  1829  (6  Stat.,  393)  speak  of  a  receiver 
of  "  any  goods  and  chattels,  or  other  property  of  which  larceny 
may  be  committed."  Of  bank-bills  larceny  may  be  committed ; 
whether  at  Common  Law  it  is  immaterial  to  inquire,  for  by  for- 
mer statutes  they  were  certainly  subjects  of  larceny  when  the 
Legislature  spoke  in  that  of  1829.  By  this  last,  goods,  chattels, 
and  bank-bills — every  subject  of  larceny — were  put  on  the  same 
footing.  For  the  purposes  of  the  offence  of  unlawfully  receiv- 
ing them  from  a  thief,  it  is  fair  to  hold  that  goods  or  chattels 
were  the  nomen  generalissimum,  and  whatever  was  the  sub- 
ject of  larceny  was  classed,  for  brevity's  sake,  in  that  category, 
and  so  the  general  term  must  include  the  particulars.  Without 
expanding  observations  upon  this  subject,  or  exploring  many 
books — without  accounting  for  the  nice  distinctions  in  favorem 
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trite,  and  what  Justice  Story  calls  "  extravagant  refinement "  of 
earlier  English  cases  upon  the  construction  of  penal  statutes, 
which  excluded  from  the  range  of  goods  and  chattels,  coins,  as 
well  as  bank  notes,  it  will  be  enough  to  refer  to  the  case  of  the 
United  States  vs.  Moulton,  5  Mason,  637,  for  an  authority  to 
show,  very  satisfactorily,  that  in  a  case  quite  pertinent  to  the 
present  question,  bank-bills  are  "goods."  It  was  held,  in  that 
case,  that  a  party  was  guilty  of  violating  the  Act  of  Congress 
punishing  the  taking  and  carrying  away,  with  intent  to  steal  or 
purloin,  the  "personal  goods  of  another,"  who  did  that  act 
touching  a  bank-bill.  The  learning  and  sound  argument  of 
that  case  supersedes  the  occasion  for  further  observation  as  to 
this  matter. 

So  this  verdict  does  not,  ex  vi  termini,  relate  to  the  sixth 
count  exclusively,  but  as  well  to  the  fifth.  We  have  then 
reached  this  position :  The  prisoner  is  convicted  of  "  receiving 
stolen  goods,  knowing  them  to  be  stolen."  One  species  charged 
to  have  been  so  received  is  bank-bills,  and  that  is  charged  con- 
tra formam  statuti.  Another  species  consists  of  purse,  hand- 
kerchief, ike.,  charged  in  another  count,  to  have  been  received 
against  the  Common  Law.  The  verdict  is  large  enough,  fit  in 
words,  and  founded  on  proof  amply  sufficient  to  cover  both. 
The  punishment  appropriate  to  the  conviction  on  one  count,  if 
admitted  to  be  greater  in  degree  by  the  terms  of  the  statute  un- 
der which  it  is  framed,  includes,  nevertheless,  that  fit  for  the 
other,  as  prescribed  by  Common  Law.  Where,  then,  is  the  dif- 
ficulty, in  understanding  the  verdict  as  finding  guilty  on  the 
fifth  count,  even  though  it  does  the  same  on  the  sixth,  and  even 
though  the  sixth  be  null  and  void? 

We  may  now  regard  this  indictment  as  containing  but  two 
counts,  the  fifth  and  the  sixth  ;  the  first  charging  the  offence 
under  the  Act  of  1829 ;  the  last,  as  at  Common  Law.  Now  it 
is  not  the  case  of  distinct  offences  charged  in  two  counts, 
whether  arising  out  of  the  same  or  different  transactions,  but  of 
both  which  the  party  cannot  be  guilty ;  with  evidence  pertaining 
to  either,  and  a  general  verdict  pointing  to  neither  with  ade- 
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quate  certainty.  It  is,  rather,  a  case  of  the  various  statements 
of  the  same  offence,  committed  at  the  same  time,  arising  out  of 
the  same  act,  and  alleged  diversely  only  in  separating,  into  dif- 
ferent counts,  articles  of  personalty,  all  of  which,  both  the  evi- 
dence and  the  verdict  showed,  were  unlawfully  received  by  the 
prisoner ;  or,  at  most,  two  offences,  consistent,  of  both  which 
the  party  might  be,  was  found  to  be,  and  therefore  was,  guilty. 
There  is  a  great  difference  between  a  verdict  that  includes  the 
one  or  the  other  of  two  counts,  and  it  is  uncertain  which ;  be- 
tween a  verdict  which  does  not  find  all  that  is  essential  of  what 
is  charged  in  a  count ;  and  a  verdict  that  finds  all  of  two  counts. 
This  last  we  consider  the  verdict  before  us  to  be ;  which  will 
be  plainer  if  we  keep  in  mind  that  the  indictment  contains  (and 
such  is  now  practically  true)  only  the  fifth  and  sixth  counts. 
We  have  established  that  it  finds  the  guilty  receiving  of  the 
goods  and  chattels  charged  in  both  counts.  What  does  it  mat- 
ter, whether  the  sixth  count  be  good  or  bad,  or  what  kind  and 
degree  of  punishment  be  appropriate  to  it?  So  long  as  the  fifth 
count  be  found,  and  be  sound  in  law,  the  prisoner  is  well  con- 
victed under  it.  In  the  case  of  Anderstm,  however,  two  distinct 
misdemeanors  were  charged ;  the  evidence  was  applicable  to 
either ;  the  punishment  different  in  degree  and  kind.  One  count 
was  bad;  it  lacked  the  venue;  the  other  it  was  doubtful 
whether  the  evidence  supported,  for  Judge  Evans  questions 
whether  Anderson  was  a  vendor  in  contemplation  of  the  Act  of 
1834 ;  nor  could  he  be  guilty  of  giving  and  of  selling  the  same 
liquor,  to  the  same  person,  at  the  same  time.  Yet  who  can 
doubt,  that  Posey  might  be  guilty  of  perpetrating,  at  the  same 
time,  and  by  the  same  act,  or  at  different  times,  and  by  differ- 
ent acts,  all  that  is  charged  in  both  the  fifth  and  sixth  counts, 
and  that  in  very  truth  he  was  so  guilty  ?  Thus,  we  may  pro- 
perly regard  this  as  a  case  in  which  there  is  a  good  verdict  on 
the  fifth  count,  not  in  the  least  vitiated  because  it  may  include 
the  sixth  also,  even  though  that  may  bo  bad. 

Thus  far  the  case  has  been  treated  upon  the  assumption,  that 
now,  as  in  1827,  when  Wright's  case  (4  McC,  358)  was  deter- 
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mined,  no  indictment  will  lie,  as  at  Common  Law,  for  receiving 
stolen  goods,  and  that  if  it  would,  the  punishment  would  be  dif- 
ferent from  that  prescribed  by  the  Act  of  1829,  (6  Stat.,  393.) 

Neither  proposition  is  quite  clear.  Since  the  Act  referred  to, 
it  is  not  easy  to  see  how  the  Common  Law  is  superseded  in 
any  particular,  unless  it  be  by  some  change  of  penalty.  Under 
the  statutes  of  William  &  Mary,  and  Ann,  the  offence  was 
made  a  felony,  by  reason  of  treating  the  offender  as  accessory, 
after  the  fact,  of  the  thief,  merely  by  receiving  the  goods,  with 
the  scienter  ;  whereas,  at  Common  Law  he  did  not  bear  that 
character,  unless  he  received  the  thief,  but  was  held,  for  receiv- 
ing the  goods,  amenable  for  misdemeanor.  And  though  by  the 
statute  of  Ann  he  might  be  indicted,  as  for  a  misdemeanor,  in 
certain  circumstances,  where,  ordinarily  and  by  Common  Law, 
an  accessory  could  not,  yet  it  was  held  in  Wrights  case,  and 
in  England,  that  he  still  bore  the  character  of  an  accessory  to  a 
felon,  and  hence,  upon  general  principles,  the  lower  grade  of 
Common  Law  offence  was  merged.  Otherwise  Chief  Justice 
Holt,  in  the  leading  case,  and  that  on  which  Wrights  case  pro- 
ceeded, to  wit:  Rex  vs.  Cross  6f  wife,  1  Ld.  Raymond,  711, 
feared  that  the  receiver  might  be  doubly  punished:  that  is,  under 
the  statute  of  William  &  Mary,  as  well  as  at  Common  Law. 

But 'our  Act  of  1829  declares  that  the  receiver  "  shall  be  held 
and  deemed  guilty  of,  and  may  be  prosecuted  for,  a  misdemea- 
nor ;  "  affixing  the  penalty  of  imprisonment  and  whipping.  It 
may  be  very  plausibly  argued  that  the  offence  is  now,  exclu- 
sively and  substantially,  a  misdemeaiior,  not  in  nature  of  one ; 
the  prosecution  is  to  be  for,  not  as  for,  or  after  the  manner  of,  a 
misdemeanor.  The  Act  settled  the  doubt  created  by  Wrights 
case,  as  to  liability  for  receiving  from  a  negro  or  slave,  being  the 
thief,  and  removed  all  difficulties  arising  from  the  idea  of  the 
relation  of  accessory  as  to  offences  that  admitted,  and  those  that 
did  not  admit,  such  relation.  Thus  it  would  seem,  that  the  sole 
legal  reason  which  operated  to  merge  the  Common  Law  offence, 
has  ceased,  and  with  it  should  cease  the  rule  which  it  begat. 
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Nor  would  such  conclusion  in  any  manner  undermine  the 
foundation  that  supported  the  case  of  Wright.  As  to  the  pun- 
ishment of  this  offence  at  Common  Law,  it  is  not  easy  to  ascer- 
tain whether  or  not  it  extended  to  whipping  or  pillory.  Foster, 
at  page  373,  informs  us  as  follows  :  "  Before  the  statute  of  king 
William,  receivers,  unless  they  likewise  received  and  harbored 
the  thief,  were  guilty  of  a  bare  misdemeanor,  for  which  they 
were  liable  to  fine  and  imprisonment,  or  other  corporal  punish- 
merit."  Says  Mr.  Emlyn,  in  the  preface  to  the  second  edition 
of  State  Trials :  "  As  to  smaller  crimes  and  misdemeauors,  they 
are  differenced  with  such  a  variety  of  extenuating  or  aggravat- 
ing circumstances,  that  the  law  has  not,  nor  indeed  could  affix 
to  each,  a  certain  and  determinate  penalty ;  this  is  left  to  the  dis- 
cretion and  prudence  of  the  Judge,  who  may  punish  it  either 
with  fine  or  imprisonment,  pillory  or  whipping,  as  he  shall  think 
the  nature  of  the  case  deserves;"  c'  if  the  offender  be  not  able  to 
pay  such  fine  as  his  offence  deserves,  he  must  then  submit  to  a 
corporal  punishment  in  lieu  of  it,  according  to  the  old  rule,  Qui 
nan  habet  in  crumena,  luat  in  cute;  "  or  as  Coke  has  it,  2  Inst 
173,  Qui  non  habet  in  cere,  luat  in  corpore. 

This  is  enough  to  show  that  it  is  not  quite  certain  there  is 
any  specific  difference  in  the  punishment  that  might  fall  on  re- 
ceivers, at  Common  Law,  and  that  prescribed  by  the  Act  of 
1829.  In  both  instances  it  is  corporal  punishment,  to  say  the 
least — and  so  of  the  same  nature,  (vide  State  vs.  TidwelL  et 
al.,  5  Strob.,  1,)  and  we  have  seen  there  seems  to  be  respectable 
authority  for  saying,  that  at  Common  Law  the  corporal  inflic- 
tion was  not  necessarily  to  be  by  imprisonment  only,  but  might 
be  otherwise.  Whoever,  therefore,  is  satisfied,  that  the  sixth 
count  may  stand,  and  that  the  punishment  which  would  follow 
a  conviction  under  it  was  either  the  same  precisely,  or  like  in 
nature,  with  that  now  affixed  by  statute,  will  see  all  objections 
to  this  conviction  removed,  which  have  been  hereinbefore  dis- 
cussed, as  arising  from  the  joinder  of  counts  and  the  terms  of 
the  verdict. 
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A  matter  somewhat  pressed  in  argument,  but  not  distinctly 
disclosed  in  the  grounds  of  appeal,  is  founded  upon  the  impu- 
tation of  duplicity  in  the  fifth  and  sixth  counts,  in  that,  it  is 
alleged,  conjunctively,  that  the  prisoner  did  buy  and  receive, 
whereas  the  words  are  "  buy  or  receive,"  in  the  statute,  and  it 
thereby  creates  distinct  offences.  It  is  very  clear  that  this  posi- 
tion is  not  well  founded,  for  to  receive,  barely,  may  be  no  offence, 
since  one  may  receive  goods,  knowing  them  to  be  stolen,  with 
a  view  to  restore  them,  or  preserve  them  for  an  unknown  owner. 
To  buy,  with  the  guilty  knowledge,  does  include  receiving,  but 
it  is  not  true  vice  versa.  This  objection  is  well  enough  met  in 
the  latter  part  of  the  very  paragraph  of  Hawkins,  cited  to  sus- 
tain it,  to  wit :  2  Haw.,  ch.  25,  sec.  108.  It  is  quite  enough  to 
cite  to  this  point,  the  State  ys.  McCoy,  2  Spears,  711;  the  State 
vs.  Johnson,  3  Hill,  1 ;  and  the  State  vs.  Meyer,  1  Spears,  305. 

The  motions  in  arrest  of  judgment,  and  for  a  new  trial,  are 
dismissed 

O'Neall,  Wardlaw,  Whitner  and  Glover,  JJ.,  con- 
curred. 

Motions  dismissed. 


The  State  vs.  Tlws.  W.  Kinman. 

The  fmot  that  a  slave,  stolen  in  this  State,  was  found  five  months  afterwards  in  the  pos- 
session of  the  prisoner  in  Alabama,  was  allowed  to  go  to  the  jury  as  evidence  of  the 
prisoner's  guilt ;  and  fortified  by  other  evidence  was  held  sufficient  to  sustain  a  ver- 
.     diet  of  guilty. 

Before  O'Neall,  J.,  at  Laurens,  Spring  Term,  1854. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  The  prisoner  was  indicted,  in  the  first  count,  for  stealing  a 
32 
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man  slave  named  Henry,  the  property  of  Melmoth  M.  Hunter ; 
in  the  second  count,  for  aiding  the  said  slave  to  run  away  and 
depart  from  his  master's  service. 

"  The  owner  of  the  slave,  Melmoth  M.  Hunter,  about  the  last 
of  July,  1852,  at  his  residence  in  Laurens  district,  missed  the 
slave.  He  heard  by  letters,  in  December,  1852,  that  he  was  in 
Montgomery,  Alabama.  He  sent  an  agent,  who  brought  to  him 
his  price.  He  (Mr.  Hunter)  said  he  saw  the  slave  Henry,  the 
week  before  the  trial,  in  the  possession  of  John  D.  Hutchison,  in 
the  city  of  Montgomery,  Alabama.  The  agent,  William  Hunter, 
proved  that  he  went  to  Alabama,  at  the  request  of  Melmoth  M. 
Hunter,  and  found  his  slave  Henry,  whom  he  knew,  in  jail  ia  Mont- 
gomery. He  sold  him  to  Hutchison.  The  prisoner  was  iden- 
tified by  James  M.  De  la  Hay,  of  Montgomery  county,  Alabama. 
He  proved  that  the  prisoner  was  in  the  city  of  Montgomery, 
Alabama,  from  the  20th  to  the  25th  of  December,  1852;  that 
he  there  had  in  his  possession  the  negro  man  slave  Henry,  now 
in  the  possession  of  Hutchison,  and  identified,  by  Melmoth 
M.  Hunter,  as  the  slave  stolen  from  him  in  August,  1852.  He 
had  also  a  large  six-horse  wagon,  which  he  traded  to  the  wit- 
ness for  an  old  carriage  of  little  value ;  he  told  the  witness  he 
could  turn  it  into  a  two-horse  wagon ;  he  could  send  it  as  it  was, 
by  the  boy  Henry,  to  his  plantation,  160  miles  above.  He  said, 
he  spoke  of  the  boy  Henry  as  his  own.  The  prisoner  fitted  up 
harness  and  single  trees  to  the  carriage,  and  put  to  it  two  horses, 
placing  in  it  four  or  five  bushels  of  corn,  and,  on  the  24th  of 
December,  started  the  slave  Henry  with  it.  That  night  the 
prisoner  left  Montgomery.  The  next  day  the  slave  Henry  was 
brought  back  to  Montgomery.  The  witness,  De  la  Hay,  stated 
that  the  prisoner  applied  to  him  on  the  24th  for  writing  mate- 
rials ;  he  invited  him  to  his  desk  in  his  office,  attached  to  his  ^ 
livery  stable ;  he  said  he  could  not  write  in  public.  The  wit* 
ness  having  furnished  him  with  pen,  ink  and'  paper,  directed 
him  to  a  room  up  stairs.  After  the  slave  was  brought  back,  he 
saw  him  at  the  jail,  and  three  papers  were  then  in  the  hands  of 
persons  there  assembled,  viz : 
32* 
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"  1st.  A  pass — *  Permit  this  boy  and  carriage  to  pass  from 
Montgomery  to  Benton,'  (or  perhaps  :Eutaw'— the  word  is 
difficult  to  be  made  out,)  'Greene  county.  December  24th, 
1852.' 

Signed,  <T.  S.  Jones.' 

"2nd.  A  letter  addressed  to  Mr.  Williams,  auctioneer,  at 
Greensboro',  directing  him  to  '  take  care  of  my  boy  till  Wednes- 
day; I  am  going  to  Mobile;  if  not  at  Greensboro'  on  Wednes- 
day, send  to  Jonesborough.  I  have  swapped  my  wagon  and 
four  mules  for  a  carriage,  and  got  badly  cheated.' 

Signed,  'T.  S.  Jones.' 

"3rd.  A  pass,  signed  T.  S.  Jones — '  Permit  these  negroes  to 
pass,'  &c.    These  are  my  memoranda  of  the  papers  at  the  trial. 

"  The  witness  was  asked  if  he  had  seen  Kinman  write ;  he 
said  he  had  seen  him  write  once ;  he  wrote  for  him,  while  in 
Montgomery,  a  prescription,  (the  prisoner  is  called  Dr.  Kinman.) 
He  had  this  in  his  possession  when  the  negro  was  brought 
back ;  he  compared  it  then  with  these  papers,  and  from  having 
seen  him  write  the  prescription,  and  the  comparison  then  made, 
he  believed  then  and  now  that  the  papers  were  the  handwriting 
of  the  prisoner.  I  thought  this  was  enough  to  permit  the  papers 
to  go  to  the  jury.  They  were  read,  and  John  Smith  was  sworn, 
and  the  papers  were  shown  to  him ;  he  said  he  had  seen  the 
prisoner  write  frequently,  seven  years  ago,  when  he  lived  near 
to  and  traded  with  him ;  he  said,  he  believed  the  papers  to  be 
in  his  handwriting.  This,  it  seemed  to  me,  obviated  the  objec- 
tion, if  there  was  any,  to  the  admissibility  of  the  papers,  on  the 
proof  by  De  la  Hay.  It  was  proved  that  the  prisoner  left  Green- 
ville in  November,  1852,  with  two  wagons,  two  mules  and  two 
horses  for  sale ;  one  was  a  large  wagon,  the  other  a  small  one, 
attached  to  it  in  the  rear.  The  prisoner  returned  to  Greenville 
10th  January,  1853.  On  the  morning  of  the  25th  of  December, 
1852,  he  was  seen  on  the  Railroad,  at  Marietta,  Geo.,  and  left 
the  cars  at  Kingston. 

"  The  defence  was,  that  the  prisoner  came  in  possession  of 
the  slave,  Henry,  at  Columbus,  Geo.,  by  delivery  to  him  there. 
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by  a  man  named  Jones,  with  directions,  as  Kelly,  the  driver  of 
Kinsman's  wagon,  was  about  leaving  him,  he,  the  prisoner, 
might  take  the  negro,  and  if  he  could  sell  him,  he  was  to  do  so ; 
and  if  not  sold,  and  he  did  not  meet  him  at  Montgomery,  he 
was  to  send  him  to  Greensboro',  and  give  him  (the  slave)  a 
pass  in  his  (Jones')  name.  To  obviate  an  objection  that  might 
arise  from  want  of  title,  at  the  prisoner's  suggestion  Jones  said, 
he  could  give  him  his  note  for  $900,  and  he  would  give  to  the 
prisoner  a  bill  of  sale.  This  was  accordingly  done,  (but  no  such 
papers  were  produced  on  the  trial.)  These  facts  were  fully 
proved  by  Henry  Kelly,  of  Greenville,  S.  C,  and  Stephen  D. 
Lewis,  of  Columbus,  Geo.  If  they  had  been  believed,  the  pri- 
soner must  have  been  acquitted.  There  was  much  in  their 
testimony,  and  the  conduct  of  Lewis  in  Court,  well  calculated 
to  destroy  their  credit.  Kelly  proved  that  he  drove  the  wagon, 
a  closely  covered  wagon,  from  the  prisoner's  residence,  in  Green- 
ville, S.  C,  to  Columbus,  Geo. ;  that  the  slave  Henry  was  not 
in  it,  or  in  company.  They  (that  is  Kelly  and  the  prisoner) 
were  seen  near  Abbeville  by  James  H.  Cobb,  and  at  the  Savan- 
nah river  by  Swearingen  and  Clarke ;  no  other  person  was  seen 
with  them.  The  prisoner  was  asked  by  Swearingen  how  much 
he  would  take  for  his  wagon,  and  said  he  would  not  take  less 
than  $170.  This  was  regarded  as  an  extravagant  price  by 
Swearingen,  and  he  did  nof  press  the  purchase ;  he  said  the 
wagon  was  worth  $120.  This  wagon  the  prisoner  traded  for 
an  old  carriage,  in  Montgomery,  worth  little  or  nothing.  It  ap- 
peared that  the  prisoner  had  two  land  warrants  to  be  located  in 
Western  Alabama,  and  a  patent  for  forty  acres  of  land,  sold  at 
Lebanon,  Alabama.  To  attend  to  these  was  another  part  of  his 
business,  when  he  left  home.  The  carriage  and  horses,  which 
he  sent  by  the  negro,  were  held  by  the  person  taking  up  the 
slave  for  some  time :  they  were  never  claimed  by  the  prisoner. 
One  of  the  horses  died ;  the  other  and  the  carriage  were  sold 
to  defray  the  expenses  of  the  keep  of  the  horses. 

"  The  jury  were  instructed,  that  the  possession  of  the  slave 
stolen  from  Melmoth  M.  Hunter,  in  Laurens  district,  S.  G,  in 
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Montgomery,  Ala.,  by  the  prisoner,  even  after  a  lapse  of  five 
months,  might  still,  unless  explained  or  accounted  for,  be  enough 
to  charge  the  prisoner  with  the  felony,  as  committed  by  him,  in 
Laurens  district,  S.  C.  They  were  told,  however,  if  they  be- 
lieved Kelly  and  Lewis,  or  either  of  them,  the  prisoner  had 
accounted  for  his  possession,  and  must  be  acquitted ;  that  it  was 
their  duty  to  compare  their  testimony  with  the  other  facts  proved, 
and  especially  to  review  the  facts  proved  by  them,  and  observe 
the  contradictions  which  were  pointed  out,  and  the  conduct  of 
Lewis  in  Court,  and  then  to  say  whether  they  were  entitled  to 
credit  or  not.  They  were  told,  too,  that  thery  might  consider 
the  length  of  time,  and  if,  in  the  case  of  a  stolen  ^lave,  they 
thought  it  enough  to  negative  the  presumption  of  guilt,  the  pri- 
soner ought  to  have  the  benefit  of  it.  I  thought,  and  so  said  to 
the  jury,  that  the  facility  of  concealment  of  a  slave,  and  removal 
of  him  from  place  to  place,  might  very  well  account  for  the 
delay. 

"  The  jury  found  the  prisoner  guilty,  but  recommended  him 
to  mercy." 

The  prisoner  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds: 

1.  Because  the  proof  on  the  part  of  the  prosecution,  that  the 
prisoner  was  found  in  possession  of  the  slave  Henry,  in  Mont- 
gomery, Ala.,  some  five  months  after  he  left  the  service  of  his 
master  in  Laurens  district,  was  not  sufficient  in  law  to  make  the 
legal  presumption  that  one  found  in  possession  of  stolen  pro- 
perty is  the  thief,  applicable  to  this  case ;  though  his  Honor 
thought  and  ruled  otherwise. 

2.  Because,  if  the  presumption  of  guilt  from  such  possession 
arose,  it  was  conclusively  rebutted  by  proof  that  the  prisoner 
left  the  limits  of  the  State,  on  his  journey  to  the  West,  without 
the  slave,  and  that  there  was  no  proof  whatever  of  his  having 
acted  in  concert  with  any  other  person  who  might  have  delivered 
said  slave  to  him  out  of  the  State. 

3.  Because  there  was  no  proof  that  the  man  Jones,  who  con- 
ditionally sold  the  slave  to  the  prisoner,  in  Columbus,  Geo.,  was 
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ever  in  this  State,  or  could  have  been  acting  in  concert  with  the 
prisoner  in  the  commission  of  the  felony  charged. 

4.  Because  the  proof  in  behalf  of  the  prisoner  was,  that  he 
acquired  possession  of  said  slave  in  Columbus  honestly,  and 
that  if  he  gave  the  passes  to  him  in  Montgomery,  offered  in  evi- 
dence, it  was  in  pursuance  of  his  contract  with  Jones  in  Colum- 
bus, by  virtue  of  which  he  obtained  possession  of  the  slave. 

5.  Because  the  Court  ruled  that  the  passes  and  letter  received 
in  evidence  were  competent  to  go  to  the  jury  upon  the  statement 
of  Mr.  De  la  Hay,  who  said  he  had  never  seen  the  prisoner  write 
but  once,  and  wfcs  not  able,  from  that  alone,  to  say  that  he  be- 
lieved the  papers  were  in  the  handwriting  of  the  prisoner, 
but  from  comparison  of  those  papers  with  the  one  he  saw  writ- 
ten, and  the  circumstance  that  the  prisoner  had  possession  of 
the  slave  in  Montgomery,  and  applied  to  witness  for  pen,  ink 
and  paper  to  write  while  at  his  house,  he  was  induced  to  be- 
lieve that  the  papers  were  in  his  handwriting  ;  though  he  would 
not  say  so  positively ;  this  ruling,  it  is  submitted,  was  inconsist- 
ent with  the  rule  laid  down  in  the  Court  of  Appeals  in  the  case 
of  the  State  vs.  Blease  ;  and  there  was  no  proof  that  they  were 
found  in  the  slave's  possession. 

6.  Because  the  acquiring  possession  of  a  slave  beyond  the 
limits  of  the  State,  even  if  stolen  by  others,  without  proof  of  par- 
ticipation with  them  in  the  commission  of  the  offence  here,  is  no 
offence  against  the  laws  of  this  State,  for  which  the  prisoner 
could  be  indicted  in  this  Court. 

7.  Because  the  verdict  of  the  jury  was  not  only  without  evi- 
dence to  support  it,  but  against  evidence  and  the  law  of  the 
land. 

Sullivan,  Jones,  Easley,  for  appellant. 
Reid,  solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Nsall,  J.  In  this  case  I  will  take  up  the  prisoner's  5th 
ground  first ;  for  if  the  evidence  to  which  it  relates  was  pro- 
perly before  the  jury,  then  it  constitutes  a  strong  circumstance, 
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indeed  an  almost  insuperable  one,  showing  the  guilt  of  the  pri- 
soner. 

I  have  never  had  any  reason  to  doubt  that  the  papers  were 
properly  proved  by  De  la  Hay ;  but.  as  is  said  in  the  report,  if 
there  was  any  objection  to  that  proof,  it  was  obviated  by  the 
evidence  of  John  Smith,  who  proved  the  papers  to  be  the  wri- 
ting of  the  prisoner,  according  to  every  requirement !  It  is  there- 
fore unnecessary  to  notice  that  ground  further. 

Taking  up  the  other  grounds,  in  the  order  in  *which  they 
are  set  down,  I  will  proceed  to  their  consideration. 

1st.  This  ground  supposes,  that  the  possession  by  the  pri- 
soner in  Alabama  of  a  slave,  stolen  in  Laurens,  So.  Ca.,  by 
some  one,  five  months  after  the  larceny,  was  no  evidence  of  the 
prisoner's  guilt.  The  presiding  Judge  instructed  the  jury  that 
it  might  be.  This  instruction  is  to  be  understood,  as  applying 
to  the  case  then  proved ;  and  therefore,  that  the  fact  of  posses- 
sion of  a  slave  stolen  in  this  State,  in  another  State,  five  months 
after  the  larceny,  unless  explained  or  accounted  for,  would  be 
evidence  of  the  larceny  committed  in  Laurens,  So.  Ca.,  not  con- 
clusive, but  to  be  weighed  with  the  other  facts.  The  rule  is 
•stated  2  East.  P.  C,  656,  §93,  thus:  "It  may  be  laid  down 
generally,  that  whenever  the  property  of  one  man,  which  has 
been  taken  from  him  without  his  knowledge  or  consent,  is  found 
upon  another,  it  is  incumbent  on  that  other  to  prove  how  he 
came  by  it ;  otherwise,  the  presumption  is  that  he  obtained  it 
feloniously."  This  presumption,  as  the  author  remarks,  is 
strengthened,  weakened  or  rebutted,  by  concomitant  circumstan- 
ces. The  length  of  time  between  the  finding  of  the  goods,  and 
the  theft,  is  one  of  the  circumstances  weakening  it,  from  the 
difficulty  of  identifying  the  goods,  or  of  accounting  for  the  pos- 
session, or  the  facility  of  changing  hands.  The  prisoner  has 
had  the  full  benefit  of  the  length  of  time ;  for  the  jury  were  told 
that  they  might  consider  the  length  of  time,  and  if  in  the  case  of 
a  stolen  slave,  they  thought  it  enough  to  negative  the  presump- 
tion of  guilt,  the.  prisoner  ought  to  have  the  benefit  of  it. 

It  is  true,  as  my  report  shows,  that  I  advised  the  jury,  as 
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was  right  and  proper  that  I  should,  that  I  did  not  think  it  ought 
to  have  any  such  effect ;  for  in  the  case  of  a  slave,  there  was 
no  difficulty  of  identification,  or  of  accounting  for  the  posses- 
sion. Neither  was  he  such  a  chattel  as  ordinarily  passes  by 
mere  delivery,  without  observation  or  witnesses.  So,  too,  the 
facilities  for  concealing  a  slave,  and  removal  of  him  from  place 
to  place,  were  abundant  reasons  why  time  should  not  per  se 
negative  the  presumption  of  guilt. 

The  error  of  the  prisoner's  counsel  is,  in  supposing  that  there 
is  any  artificial  rule  whereby  any  particular  period  of  time  would 
negative  the  presumption. 

The  cases  of  Rex  vs. ,  12  Eng.  C.  L.  R.  216,  and 

Rex  vs.  Adams,  14  Eng.  C.  L.  R.  474,  were  nisiprius  cases, 
in  which  the  Judges  presiding  advised  or  directed  an  acquittal 
of  the  prisoners,  where  goods  had  been  lost,  in  one  for  sixteen 
months,  and  in  the  other  for  three,  and  then  found  in  the  pos- 
session of  the  prisoners.  There  was  no  other  evidence,  and  in 
the  last  case  the  goods  were  an  axe,  a  saw  and  a  mattock.  In 
such  a  case,  it  is  clear  that  the  presumption  was  too  weak  to 
justify  a  conviction.  But  even  in  that  case,  and  the  preceding 
one,  the  Court  merely  held,  that  the  evidence  was  not  enough 
to  convict.  In  this  case  the  presumption  had  abundant  other 
evidence  to  fortify  and  strengthen  it.  The  facts  that  the  pri- 
soner swapped  his  valuable  wagon  for  an  old,  worthless  car- 
riage ;  that  he  put  to  it  two  horses — placed  in  it  poor — and 
started  the  slave  in  it  from  Montgomery,  on  the  24th  December, 
1852,  with  the  papers  mentioned ;  and  notwithstanding  the 
slave  was  taken  up,  and  the  carriage  and  horses  kept  for  months, 
and  finally  the  carriage  and  one  horse  were  sold  (the  other  horse 
having  died),  yet  the  prisoner  never  appeared  to  claim  either 
slave,  carriage  or  horses,  are  very  strong  to  show  his  guilt. 

I  have  assumed  that  the  slave  had  the  papers  mentioned  in  the 
report,  and  now  to  be  noticed ;  for  that  was  one  of  the  matters 
on  which  the  jury  passed,  and  which  they  have  affirmed.    The 
first  of  these  literally  copied  appears  to  be  as  follows :  1st.  "Per 
mit  this  boy  and  carriag  to  pass  from  Montgumray  to  Yeuton 
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Green,  county  the  peapal  will  please  let  him  hav  Feed  for  him- 
self and  horses — he  will  pay  for  it.  December  24th,  1852," 
signed,  "T.  S.  Jones."  2nd.  "  Permit  thes  negros  to  pass  irom 
Greens  Burow  to  Jones  Burow  thence  to  Eleton  then  to  Ash- 
ville  Sincler  county  then  to  Tarkey-town  then  to  Pollards  Bluff 
on  Coosy  River  to  Tillman  Watson  the  peapal  will  pleas  let  them 
have  food  for  themselves  and  horses  they  will  pay  you  for  it," 
signed  "T.  S.  Jones."  3rd.  A  letter  addressed  on  the  outside, 
"  Mr.  Williams  the  Oxener  at  Greens  Burow  Alibay."  This  had 
been  sealed  with  a  wafer.  It,  on  being  opened,  was  found  to  be 
written  literally  as  follows:  "Mr.  Williams  the  Oxener  at 
Greensburer  Ala  will  pleas  tak  car  of  my  boy  untill  wens-day 
and  if  I  am  not  thar  by  that  time  you  will  pleas  send  him  to 
Jones  Burow  To  Mr  Sam  Taran  until  I  meet  him  thar  I  am  gon 
to  Mobiel  and  if  I  Seta  my  business  thar  I  will  com  by  your 
plais  if  not  I  shall  hav  to  go  to  Tuscaloosa  and  I  can  meet  my 
boy  at  Jones  Burow  on  the  stag  he  will  pay  his  bills  I  swpt  my 
wagon  and  four  muls  for  a  carriag  and  got  badly  cheated  doo 
this  and  accommodat"  (signed)  "T.  S.Jones." 

These  papers  are  in  the  handwriting  of  the  prisoner ;  the 
wretched  spelling  corresponds  with  the  prisoner's  habit,  as  proved 
by  Smith ;  they  were  probably  written  in  the  office  of  Mr.  De 
la  Hay,  in  an  upper  room,  to  be  out  of  observation.  The  last 
alludes  to  a  transaction,  known  only  to  the  prisoner  and  De  la 
Hay,  the  swap  of  the  wagon  for  a  carriage.  When  these  pa 
pers  are  read  in  connection  with  the  fact,  that  the  slave  Henry 
was  dispatched  by  the  prisoner  on  the  evening  of  the  24th  with 
the  carriage — and  it  is  remembered  that  that  slave  had  been 
stolen  in  Laurens,  So.  Ca.,  can  there  be  a  doubt  that  the  pri- 
soner is  the  guilty  thief  7  Who  is  T.  S.  Jones?  He  is  the 
prisoner,  is  the  answer.  For  he  wrote  the  name,  and  he  is  the 
man  who  swapt  the  wagon  for  the  carriage.  He  tells  us,  in 
the  letter,  that  the  boy,  as  he  calls  him,  is  his.  "Take  care  of 
my  boy  until  Wednesday."  "  I  can  meet  my  boy  on  the  stage," 
are  his  observations.  He  spoke  of  the  slave  to  De  la  Hay,  as 
"  his."    Taking  all  this— with  the  fact  that  he  is  the  only  man 
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who  is  known  to  have  had  possession  of  Henry  from  the  28th 
July,  1862,  when  his  master  lost  him  in  Laurens,  So.  Ca.,  to  the 
24th  December,  and  how  can  there  be  a  doubt  that  he  must 
show  how  he  came  to  have  him  in  possession,  or  failing  to  do 
so,  that  the  legal  presumption  of  guilt,  from  the  possession,  must 
have  effect. 

The  second  ground  assumes  that  which  the  finding  of  the 
jury  negatives.  It  is  true  the  slave  was  not  seen  by  Cobb, 
Swearingen  or  Clarke ;  but  they  did  not  lift  the  cover  and  ex- 
amine the  contents  of  the  wagon.  There  the  slave  might  have 
been,  and  the  jury  believed  was,  secreted.  It  is  true  Kelly 
proved  that  the  slave  was  not  with  them ;  that  he  never  saw  him 
until  they  reached  the  creek  this  side  of  Columbus,  Georgia. 
But  the  jury  discredited  him — and  I  think  very  properly ! 

The  3rd  and  4th  grounds  assume  that-  the  prisoner  obtained 
possession  of  the  slave  from  T.  S.  Jones  at  Columbus,  Georgia. 
This  the  jury  have  also  negatived.  It  rested  altogether  upon 
the  proof  of  Kelly  and  Lewis — neither  was  believed,  or  ought  to 
have  been  believed.  The  fact,  that  unwarily  escaped  Lewis, 
that  he  had  seen  Jones's  signature  to  a  paper,  in  the  possession  of 
the  prisoner,  and  that  the  initials  of  his  name  were  "  J.  H." 
showed  that  Jones  was  a  fiction,  and  like  most  cases  of  this 
kind,  was  a  prepared  man  to  account  for  an  act  of  villany. 

The  sixth  ground  rests  mainly  on  the  same  false  assumption. 
The  jury  did  not  believe  that  the  prisoner  acquired  possession 
of  the  slave  at  Columbus,  Georgia,  or  at  Montgomery,  Alabama. 
They  believed  that  he  obtained  possession  in  Laurens,  So.  Ca. 
He  was  there  stolen.  The  prisoner  is  found  in  possession  of 
him  in  Georgia  and  Alabama,  and  the  facts  shown  in  the  pri- 
soner's defence  all  go  to  fortify  the  legal  presumption  from  pos- 
session, that  he  stole  the  slave.  This  of  course  reaches  back 
to  the  time  and  place,  where  the  larceny  was  committed  !  If 
the  ground  could  be  sustained,  it  would  be  impossible  to  con- 
vict the  prisoner  of  any  crime  in  South-Carolina,  Georgia,  or 
Alabama.  For  if  it  were  true,  that  the  possession  in  Alabama 
of  property  stolen  in  this  State,  was  no  evidence  of  guilt  here, 
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the  prisoner  must  be  acquitted  here ;  when  tried  in  Alabama, 
he  would  prove  the  slave  was  stolen  in  South-Carolina,  and  he 
must  be  acquitted  there.  Such  absurd  consequences  show  the 
falsehood  of  the  ground.  The  error  is  in  supposing  that  pos- 
session is  the  crime,  when  it  is  only  the  evidence  of  it. 

The  seventh  ground  needs  no  comment :  the  facts  too  plainly 
show  the  guilt  of  the  prisoner. 

The  motion  is  dismissed. 

Wardlaw,  Withers,  Whitner,  Glover  and  Munro,  JJ., 
concurred. 

Motion  dismissed. 
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John  T.  Lamar  and  others  vs.  Thomas  Raysor  and  wife, 

and  others. 

One  haying  possession  of  land  may  hold  the  same  adversely,  and  acquire  title  by  such 
possession  for  the  statutory  period,  although  there  was  a  judgment  against  the  owner 
when  the  possession  commenced,  or  one  was  recovered  against  him  afterwards,  and 
the  land  was  sold  by  the  sheriff  before  the  statutory  period  was  complete. 

Certain  co-tenants  of  plaintiffs  sued  J.  B.,  who  was  tenant  of  defendants,  for  the  land, 
and  recovered  judgment.  J.  Bn  when  sued,  set  up  no  claim  to  the  land,  and  gave 
no  notice  to  defendants  :—Held,  that  the  defendants  were  not  estopped  by  the  recovery 
in  the  action  against  J.  B.  from  disputing  plaintiffs'  title,  in  this  action. 

A  copy,  fiom  the  Register's  office,  of  a  deed,  recorded  before  1839,  is  admissible  in  evi- 
dence, though  the  probate  does  not  appear  in  the  registry,  nor,  of  course,  upon  the 
copy  offered  in  evidence. 

Where  a  paper,  offered  in  evidence,  is  designed  to  subserve  a  purpose  merely  collateral 
and  subsidiary,  the  most  stringent  proof  of  its  authenticity  is  not  in  general  required. 

0 

Before  O'Neall,  J.;  at  Barnwell,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"This  was  an  action  of  trespass  to  try  title  to  a  tract  of  land, 
covered  by  the  grant  to  Breen  and  Hughes,  in  1786,  which  has 
been  so  often  before  the  Court,  in  the  case  of  Hill  and  wife. 
The  plaintiffs  are  the  heirs  of  Twining,  who  lived  in  Georgia 
several  years  before  his  death.     The  defendants  are  the  heirs 

*0f  the  five  following  oases  of  November  Term,  1663,  four  were  prepared  for  publi- 
cation in  time  for  insertion  in  their  proper  place,  with  the  other  eases  of  that  Term,  and 
were  deposited  in  the  post  office,  in  a  package  addressed  to  the  printers;  but  the  pack- 
age never  reached  them.  A  copy  of  the  opinion  in  the  other  case— -O'Dom  «#.  Davis- 
was  not  furnished  by  the  clerk  until  after  the  other  cases  of  that  Term  had  been  printed. 
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of  H.  W.  Ayer,  who  purchased,  on  the  3d  of  June,  1822,  444 
acres  of  land,  the  property  of  Wm.  Brown,  granted  in  1808, 
and  lying  within  the  Breen  and  Hughes  grant.  Twining  died 
in  1818.  It  required,  therefore,  seven  consecutive  years'  adverse 
possession,  before  1818,  to  defeat  the  plaintiffs'  rights — for  since 
then  there  have  been  successive  and  continuous  minorities. 

"  The  plaintiffs  gave  in  evidence  a  judgment,  Wm.  Bellinger 
vs.  Luke  and  Francis  Breen,  dated  in  1789 — a  revival  of  it  in 
February,  1814,  vs.  Francis  Breen,  survivor,  and  sale  of  Luke 
Breen's  moiety  of  the  Hughes  and  Breen  land,  to  O.  D.  Allen, 
Wilson  Brown,  and  Nathaniel  Twining,  and  sheriff's  titles,  5th 
December,  1814. 

"The  plaintiffs  gave  in  evidence,  also,  a  recovery  of  the  land 
in  dispute,  by  John  O.  Hill  vs.  John  M.  Basset,  at  Fail  Term, 
1848.  John  M.  Basset  proved  that  he  had  lived  on  the  Brown 
grant  twenty-six  years.  Henry  W.  Ayres  put  him  there.  He 
was  sued  by  John  O.  Hill  and  wife.  He  did  not  claim  the  land; 
did  not  make  any  defence ;  gave  no  notice  to  the  heirs  of  Ayer, 
who  was  dead,  and  his-  children  were  infants.  The  proof  was 
that  Brown  was  in  possession  of  the  land,  covered  by  his  grant, 
before  it  issued — certainly  at  its  date.  He  continued  to  1813  or 
1814,  then  went  to  Beaufort,  but  left  his  brother  on  the  land, 
who  remained  till  he  returned,  in  1815."  It  was  uncertain,  after 
that  period,  how  long  he  lived  on  the  land.  There  was  testi- 
mony contradicting  this,  and  showing  he  did  not  occupy  this 
land,  but  lived  on  an  older  grant  than  the  Breen  and  Hughes 
grant,  part  of  the  time.  I  instructed  the  jury  that  the  recovery 
by  Hill  and  wife  ttf.Basset.  did  not  conclude  the  defendants.  I 
told  them  that  five  years'  possession  would  bar  Bellinger's  judg- 
ment ;  that  if  this  occurred  before  1814,  then  Twining's  pur- 
chase would  not  make  it  necessary  to  show  seven  years'  posses- 
sion. As  to  the  question  of  seven  years'  adverse  possession,  it 
was  fully  and  fairly  submitted  to  the  jury,  who  found  for  the 
defendants,  as  I  think,  properly." 

The  plaintiffs  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 
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1.  Because  his  Honor  erred  in  charging  the  jury  that  the  re- 
covery against  John  M.  Basset  was  not  conclusive  against  the 
defendants. 

2.  Because  his  Honor  erred  in  charging  the  jury  that  W. 
Brown's  possession  could  run  so  as  to  defeat  the  sheriff's  sale, 
under  the  judgment  in  1814,  at  which  time  seven  years  could 
not  possibly  have  expired. 

3.  Because  his  Honor  erred  in  rejecting  the  record  of  the  deed 
from  Wm.  Brown  to  James  Brown,  Sr.,  although  due  notice  had 
been  given. 

4.  Because  the  proof  was  clear  that  Wm.  Brown  did  not  have 
seven  years'  consecutive  possession  of  the  premises  in  dispute. 

5.  Because  the  verdict  is  contrary  to  law  and  evidence. 
Bellinger  #•  Hutson,  for  appellants. 

Aldrich,  Bausket,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  plaintiffs,  in  this  action  to  try  title,  had 
the  evidence  of  paramount  paper  title.  The  defendants  under- 
took to  show,  that  the  plaintiffs  had  been  divested,  by  the  ad- 
verse possession,  on  the  part  of  one  William  Brown,  (from  whom 
the  defendants  derived  their  claim  of  title,)  of  the  locus  in  quo. 
Upon  the  evidence  received  and  submitted  to  the  jury,  they  have 
established,  by  their  verdict,  that  William  Brown  acquired  title 
to  the  land  in  dispute,  by  seven  consecutive  years  of  adverse 
possession,  beginning  as  early  as  1808.  This  result  supersedes 
any  question  whether  five  years  adverse  possession  would  have 
been  sufficient  to  divest  Twining,  (who  was  absent  from  the 
State,)  by  reason  that  his  co-tenant,  Breen,  was  in  the  State ; 
that  is  to  say,  whether  the  right  of  action  of  any  co-tenant  of 
realty  is  preserved  by  the  circumstance  of  the  absence  beyond 
seas,  of  one  co-tenant,  or  of  other  recognized  disability,  for  the 
term  appropriate  to  each  disability  respectively,  in  like  manner 
as  in  the  case  of  minority  on  the  part  of  one  of  several  co-ten- 
ants.   The  utmost  time,  that  of  seven  years,  has  been  allowed 
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to  Twining,  as  though  he  had  been  the  sole  proprietor  of  the 
land,  and  under  the  disability  of  absence  beyond  seas.  Before, 
however,  Brown's  possession  had  reached  the  term  of  seven 
years,  to  wit :  in  1814,  a  judgment  against  Twining's  co-tenant 
(Breen)  was  revived,  the  same  having  been  originally  recov- 
ered in  1789.  Under  this  judgment  revived,  Breen's  interest 
was  sold,  to  wit :  in  1814,  by  the  sheriff  to  Twining  and  others. 
The  question  presented  by  this  state  of  the  facts,  is,  whether 
the  continuity  of  Brown's  adverse  possession  was  broken  by  the 
lien  of  the  judgment ;  or  whether,  in  another  aspect,  one  who 
occupies,  can  be  considered  as  holding  adversely  against  a 
judgment ;  for  if  the  rendition  of  a  judgment  strips  a  possession 
of  its  adverse  character  thenceforth,  as  against  the  defendant  in 
judgment,  it  appears  to  follow,  that  possession  beginning  after  a 
judgment  entered,  could  never  have  the  adverse  character. 

The  case  of  McRa  vs.  Smith  (Note,  2  Brevard's  Dig.,  25) 
established  a  rule  which  has  never  been  disavowed,  to  wit :  that 
one  occupying  land,  using  and  claiming  it  as  his  own,  acquires 
immunity  against  action,  even  by  the  creditor  of  the  judgment 
debtor,  or  the  purchaser  at  sheriff's  sale  under  the  judgment 
after  the  proper  lapse  of  time.  Judge  Waties  so  ruled  on  cir- 
cuit, and  his  judgment  was  approved,  on  appeal,  by  Grimke, 
Bay,  Johnson  and  Trezevant.  The  like  doctrine  had  been  pre- 
viously announced  in  Cholett  vs.  Heart  (2  Bay,  166)  as  to  per- 
sonalty, and  Waties,  J.,  then  held,  that  the  A.  A.,  1712,  called 
the  statute  of  limitations,  applied  equally  to  bar  actions,  notwith- 
standing the  liens  of  judgments,  as  to  realty  and  personalty — 
and  that  otherwise  the  great  end  of  the  Act,  the  quieting  of  pos- 
sessions, would  be  defeated.  We  hold  that  in  view  of  the  de- 
clared purpose  of  the  Act  of  1712,  the  complete  barring  of  the 
action  against  an  adverse  occupier,  it  operates  to  divest  the 
former  true  owner  of  title,  and  invest  the  occupier  with  it  Car* 
rying  this  consideration  along,  it  will  be  obvious  that  the  differ- 
ence is  wide  between  breaking  the  continuity  of  adverse  posses- 
sion, by  a  sale  on  the  part  of  one  occupier  of  land,  or  holder  of 
personalty,  before  he  is  invested  with  title,  to  another ;  and  the 
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devolution  of  the  right  to  sue,  the  transmission  of  the  title  of  the 
original  true  owner  by  operation  of  law,  or  by  grant.  Illustra- 
tion will  be  found  of  this  position  in  our  cases  of  King  vs. 
Smith,  Rice,  10 ;  Beadle  vs.  Hunter  $•  Garrett,  3  Strob.,  331 ; 
Dtilard  vs.  Philson,  5  Strob.,  213.  Though  strictly,  it  is  true, 
that  a  judgment  creditor,  as  such,  cannot  sue  a  trespasser  on 
the  property  of  his  debtor,  nor  a  purchaser  under  the  judgment 
until  after  he  has  become  such,  yet,  it  is  equally  true  (as  was 
said  in  Cholett  vs.  Hart)  that  the  first  has  himself  only  to 
blame  by  voluntary  quiescence,  with  a  full  protection  at  com- 
mand all  the  time,  and  the  last  can  buy  from  the  sheriff  no 
more  than  existed  or  remained  in  the  judgment  debtor,  and  is  as 
well  concluded  by  the  doctrine  of  caveat  emptor,  when  the 
judgment  debtor  has  been  divested,  by  transactions  in  pais,  as 
when  the  judgment  debtor  never  had  any  title  to  the  property 
sold.  We  are,  therefore,  of  opinion  that  the  judgment  of  Bel- 
linger vs.  Breen  did  not  affect  the  possession  of  the  defendants9 
grantor. 

Another  question  is,  whether  the  recovery  of  judgment  by 
certain  co-tenants  of  the  plaintiffs,  against  one  John  M.  Basset, 
in  1848  operated  an  estopel  against  the  defendants,  on  the  foot- 
ing that  he  was  their  tenant.  Basset  said  that  the  ancestor  of 
defendants  put  him  on  the  land  in  dispute ;  that  the  ancestor 
died,  leaving,  as  heirs,  infants  of  tender  years ;  that  he  set  up 
no  claim  to  the  land,  and  that  he  gave  no  notice  to  the  defend- 
ants. Of  course  we  are  to  assume,  that  the  defendants  were 
in  possession,  or  some  of  them,  representing  the  class  who  were 
in  equali  jure;  and  that  a  writ  of  possession  turned  them  out 
with  Basset,  so  that  they  re-entered,  after  a  formal  ejectment  in 
behalf  of  Hill  and  wife,  who  sued.  Under  such  circumstances 
it  would  be  very  hazardous  to  hold  the  defendants  bound  by  the 
law  of  estoppel,  arising  out  of  a  recovery  against  Basset,  when 
it  is  manifest  that  the  right  and  title  disputed  now,  was  not  in 
contest  then.  We  maintain  the  judgment  on  circuit  upon  this 
point,  and  reason  enough  for  it  may  be  found  in  the  case  of 
Chirac  vs.  Reineiker,  2  Peters,  613. 
33 
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The  remaining  question  is,  whether  the  record — copy  of  a 
deed  from  William  Brown  to  James  Brown,  Sr.,  was  properly 
excluded.  It  is  said  to  be  an  immaterial  enquiry,  since  it  re- 
lated to  this  point,  to  wit :  whether  the  occupation  of  William 
Brown  (the  foundation  of  defendants1  title)  was  on  a  spot  within 
the  grant  to  himself,  or  within  the  Powell  grant,  which  was 
older  than  that  adduced  for  the  plaintiffs,  and  that  such  ques- 
tion was  the  pivot  of  the  cause  before  the  jury,  and  there  was 
no  doubt  that  the  deed  in  question,  conveyed  land,  part  and  par- 
cel of  the  Powell  grant.  The  deed  offered  and  rejected  was 
dated  in  1811 ;  we  cannot  say  from  anything  known  here  and 
now,  that  the  deed  excluded  may  not  serve,  to  some  extent,  to 
show  Brown's  adverse  possession  upon  the  Powell  land,  and  so 
in  hostility  to  that  title,  instead  of  the  title  of  the  plaintiffs'  an- 
cestor, and  therefore  we  cannot  dispose  of  the  question  upon  the 
ground  of  immateriality.  It  would  be  agreeable  if  we  could. 
But  that  was  not  the  ground  of  exclusion,  and  therefore  suffi- 
cient enquiry  was  not  made  upon  the  subject.  It  was  excluded, 
because  the  probate  required  to  admit  it  to  record,  did  not  ap- 
pear on  the  registry,  nor  with  the  copy  from  the  Register's  office. 
The  question  is  independent  of  the  Act  of  1839,  as  to  recording, 
by  Register  of  mesne  conveyances. 

We  agree  with  Chancellor  DeSaussure  (HUlegas  vs.  Bart* 
ley){a)  that  the  probate  (as  the  law  was  before  1839)  need  not 
necessarily  appear  on  the  deed,  or  in  the  registry,  in  order  to 
make  an  office  copy  evidence.  It  would  have  been  better  so, 
but  the  question  is,  whether  it  could  be  legally  recorded  without 
In  this,  as  in  other  cases,  it  is  the  presumption  of  the  law,  pri- 
ma facie,  rebuttable  of  course,  that  every  public  officer  per- 
forms his  duty,  as  required  by  law ;  as  well  those  inferior  as  the 
highest.  We  have  had  occasion  so  to  rule,  as  to  the  proper  affii- 
davit  necessary  to  precede  an  attachment  issuable  by  a  magis- 
trate :  as  to  due  summons  by  the  ordinary,  of  those  required  to 
be  brought  into  his  Court,  and  so  on;  and  the  case  was  a  strong 
one,  see  HUlegas  vs.  Hartley,  for  the  renunciation  of  inherit- 
ed 1  Hill,  Ch.  106. 

33* 
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ance  by  feme  covert  was  the  question.  By  the  Act  of  1731  (3 
Stat,  303,  sec.  30)  "  the  record  of  all  deeds,  duly  proved  before 
a  justice  of  the  peace,  according  to  the  usual  method,  and  re- 
corded in  the  Register's  office  of  this  Province,  and  also  the 
attested  copies  thereof,  shall  be  received  as  good  evidence,"  &c. 
By  that  same  Act  a  separate  office  for  registry  of  deeds  was  cre- 
ated and  located  in  Charleston.  It  may  well  be  conceived,  that 
the  Act,  in  ease  of  the  scattered  inhabitants,  should  declare  a 
probate  before  a  justice  to  be  due  proof  of  execution  for  the 
right  of  registry,  else  the  burthen  would  be  great  as  prelimina- 
ry to  recording.  But  other  modes  of  probate  have  been  since 
prescribed.  Vide  45  sec.  County  Court  Act,  7  Stat.,  232,  where 
probate  was  to  be  acknowledgment  of  grantor,  or  oath  of  two 
credible  witnesses  in  open  Court.  It  is  a  question  of  compe- 
tency of  evidence — the  want  of  probate  on  the  record  book,  or 
the  original,  is  just  matter  of  observation  to  the  jury — as  would 
any  other  matter  be,  calculated  to  shew  fraud.  In  the  case  of 
Monk  vs.  Jenkins,  2  Hill,  Ch.  9,  where  the  question  was  as  to 
the  validity  of  the  emancipation  of  a  negro,  and  the  deed 
required  for  that  end  was  required  to  be  lodged  within  a  certain 
time  for  record,  and  probate  as  much  required  in  that  case  as  in 
any  other,  and  though  the  want  of  probate  was  urged  there,  as 
it  is  here,  yet  the  Court  (per  Harper  Ch.)  presumed  not  only  pro- 
bate, but  that  the  deed  had  been  lodged  in  due  time.  The  pre- 
sumptions sustained  in  that  case,  were  approved  in  the  case  of 
the  State  vs.  Hill,  (per  O'Neal),  J.,)  2  Speer,  150.  Our  books 
are  full  of  cases  illustrating  the  necessity  of  presuming  that  all 
things  have  been  properly  done  that  are  required  to  be  done  by 
the  ministers  of  the  law ;  to  become  the  more  forcible,  when, 
as  in  this  case,  the  transaction  relates  to  a  period  more  than 
forty  years  ago.  It  was  the  existence  of  the  deed  at  that  period, 
and  not  its  sufficiency  for  the  ends  set  forth  upon  its  face,  that 
was  in  view  upon  the  occasion,  and  if  found  upon  record  in  a 
proper  registry  book  of  a  period  corresponding  to  its  date,  a 
copy,  the  loss  of  the  original  being  shewn  or  conceded,  ought 
not  to  be  excluded,  merely  because  a  probate  does  not  also  appear 
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upon  the  registry.  The  objection  is,  that  imposition  may  be 
practiced.  That  would  prove  too  much,  for  it  is  manifest  that 
a  Register,  if  he  proved  faithless  to  his  trust  and  his  oath,  if  he 
could  descend  to  collusion,  could  readily  enter  on  his  book  a 
forged  probate,  and  thus  secure  the  fraud.  By  the  45  sec.  of 
the  Act  of  1839  (11  Stat.,  80)  "the  proof,  in  every  case,  to  be 
recorded  with  the  writing,"  is  the  mandate  now  in  force. 

We  may  remark,  that  in  the  present  instance,  the  paper 
offered  and  rejected  was  designed  to  subserve  a  purpose  merely 
collateral  and  subsidary — and  the  most  stringent  proof  of  even 
an  original  paper,  or  the  highest  grade  of  evidence,  is  not,  in 
general,  required  tor  such  matter.  It  may  turn  out,  and  we 
surmise  that  it  will,  (since  we  hear  that  the  original  has  been 
found,)  to  be  of  no  avail  in  the  next  trial,  how  we  decide  this 
point,  but  ex  debito  justicUe,  and  to  avoid  the  force  of  an  un- 
safe precedent,  we  order  a  new  trial  upon  the  last  ground  con- 
sidered. 

Wardlaw  and  Glover,  JJ.,  concurred. 

O'Neall,  J.,  dissenting.  I  regret  to  have  to  record  a  dissent 
in  such  a  matter  as  that  now  in  hand.  I  understand  the  Court  to 
be  perfectly  satisfied  with  the  ruling  and  result  of  the  case  below, 
in  every  respect,  except  the  rejection  of  the  record  of  the  deed 
from  William  Brown  to  James  Brown.  Upon  this  ground, 
strangely  to  my  apprehension,  the  case  is  to  go  back.  I  think 
that  the  decision  below,  rejecting  it,  was  right  It  was  a  naked 
record  of  a  deed,  without  any  evidence,  or  proof)  of  execution. 
The  30th  section  of  the  Act  of  1T31,  3  Stat.,  303,  provides  "  that 
the  records  of  all  grants  in  the  office  of  the  said  auditor  general, 
or  his  deputy,  and  the  records  of  all  grants  and  deeds  duly 
proved  before  a  justice  of  the  peace,  according  to  the  usual 
method  n  in  this  Province,  "  and  recorded,  or  to  be  recorded  in 
the  Register's  office  of  this  Province,  and  also  the  attested  copies 
thereof,  shall  be  deemed  to  be  as  good  evidence  in  the  law,  and 
of  the  same  force  and  effect,  as  the  original  would  have  been, 
if  produced,  in  all  Courts  of  Law  and  Equity."    It  is  not  de- 
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nied,  that  other  means  of  proof  of  a  deed  to  admit  it  to  record, 
than  that  pointed  out  in  the  Act,  are  now  allowed.  But  such 
a  thing  as  a  deed  going  on  record  without  proof,  and  then  to  be 
admitted  in  evidence  by  the  record,  is  now,  for  the  first  time,  to 
be  allowed. 

It  is  supposed  that  the  registry  presumes  all  things  done 
rightly.  That  would  be  true,  if  the  contrary  did  not  appear. 
If  the  Register  had  said  that  the  deed  was  proved,  and  recorded, 
then  we  should  presume  every  thing  right ;  but  the  copy  and 
the  record  shew  no  such  thing  was  done.  Indeed,  since  the 
trial,  the  original  is  found,  and  no  probate,  of  any  kind,  indorsed 
upon  it.  The  Act  of  1843, 11  Stat.,  255,  only  permits  an  office- 
copy  to  be  given  in  evidence,  after  notice,  where  the  paper  had 
been  properly  admitted  to  record. 

But  if  the  decision  was  wrong,  it  by  no  means  follows  that 
the  case  must  go  back.  The  deed  was  wholly  immaterial  and 
irrelevant.  Indeed,  it  made  so  little  impression  on  me,  that  I 
overlooked  it  altogether  in  making  up  my  report.  The  question 
before  the  Court  was,  whether  William  Brown,  under  his  grant 
of  1808,  had  possession  for  seven  years,  before  1818.  This 
deed  relates  to  the  Powell  grant,  older  than  the  plaintiffs'.  It 
lies  in  one  corner  of  the  William  Brown  grant.  Any  possession 
on  it,  it  was  ruled,  could  not  give  title  to  the  William  Brown 
grant  of  1808.  How  that  deed  could  have  any  effect  on  that 
question,  will  be  difficult  of  shewing. 

Whitner,  J.,  concurred. 

Motion  granted. 
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The  State  vs.  John  Heise. 

The  4th  section  of  the  Act  of  1849  (11  Stat.  557)  provides,  that  every  licensed  tavern- 
keeper  shall  have  and  keep  certain  specified  provision  for  the  entertainment  of  tra- 
vellers, "  upon  pain  of  forfeiting  his  license  and  recognisance,  and  being  subject  to  the 
like  penalties  as  for  selling  without  license :"— Held,  that,  upon  an  indictment  for 
retailing  without  license,  the  State  might  show,  that  defendant,  a  licensed  tavern- 
keeper,  had  not  kept  the  specified  provision,  and  upon  such  proof,  the  retailing  being 
admitted  or  proved,  defendant  might  be  lawfully  convicted. 

Before  Glover,  J.,  at  Richland,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  defendant  was  indicted  for  retailing  spirituous  liquors 
without  a  license.  It  was  admitted  that  he  had  retailed,  in  the 
town  of  Columbia,  as  was  set  forth  in  the  indictment. 

"The  defendant  then  produced  a  certificate  from  the  clerk  of 
the  Town  Council  of  Columbia,  showing  that  a  tavern  license 
had  been  granted  to  him  to  retail  at  his  tavern  on  Richardson- 
street,  from  1st  November,  1851,  to  1st  November,  1852 ;  within 
which  time  the  retailing  alleged  in  the  indictment  is  admitted. 
He  also  produced  a  receipt  for  fifty  dollars,  in  consideration  of 
his  tavern  license. 

"  The  State  was  permitted  to  introduce  evidence  to  show, 
that  under  the  provisions  of  the  A.  A.,  1849,  the  defendant  had 
forfeited  his  license  and  was  subject  to  the  like  penalties  as  for 
selling  without  license ;  and  to  this  evidence  the  defendant  was 
permitted  to  rejoin. 

"  The  presiding  Judge  instructed  the  jury,  that  the  power  to 
grant  tavern  and  retail  licenses  was  vested  in  the  Town  Coun- 
cil of  Columbia ;  that  the  defendant  enjoyed  all  the  privileges 
conferred  by  his  license,  subject  to  the  conditions  and  limitations 
prescribed  by  the  4th  section  of  the  Act  of  1849,  (11  Stat,  557,) 
which  provides :  '  That  every  licensed  tavern-keeper  shall  have 
and  keep  in  his  or  her  house  so  licensed,  at  least  two  good  fea- 
ther beds  or  mattresses  for  guests,  with  good  and  sufficient  bed- 
clothes for  the  same,  and  provide  and  keep  good,  wholesome 
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and  sufficient  diet  for  travellers,  and  stabling  and  provender  for 
four  horses,  more  than  his  or  her  own  stock,  upon  pain  of  for- 
feiting his  license  and  recognizance,  and  being  subject  to  the  like 
penalties  as  for  selling  without  license.' 

"  The  jury  was  also  instructed,  that  the  terms  of  the  Act  of 
1849  had  defined  more  clearly  than  our  statute  law  had  done 
heretofore  what  a  tavern  was,  and  the  duties  and  liabilities  of 
him  who  claimed  the  right  to  retail  spirituous  liquors  under  a 
tavern  license :  That  if,  in  good  faith,  the  defendant  had  made 
such  provision  for  travellers  as  the  Act  required,  they  should 
acquit  him ;  but  if  not,  he  has  forfeited  the  license  under  which 
he  defended  himself,  and  was  subject  to  the  penalties  imposed 
by  law  for  retailing  without  a  license. 

"  The  defendant  was  convicted." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
new  trial,  on  the  grounds : 

1.  That  the  defendant  having  proved  a  license  from  the  pro- 
per authority,  covering  the  time  alleged  and  admitted,  the  ver- 
dict should  have  been  in  his  favor. 

2.  That  his  Honor,  it  is  respectfully  submitted,  erred  in  allow- 
ing evidence,  in  reply  to  the  license,  to  show  that  the  defendant 
was  not  provided  with  bedding  and  stabling. 

3.  That  his  Honor,  it  is  respectfully  submitted,  erred  in 
charging  the  jury,  that  although  the  defendant  had  a  license, 
yet  if  he  did  not  provide  the  bedding  and  stabling,  in  conformity 
to  4th  section  of  Act,  1849,  his  license  was  forfeited,  and  could 
not  protect  him. 

Moses,  for  appellant 
Fair j  solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  retailing  which  is  alleged  in  the  indictment, 
and  admitted  by  the  defendant,  is  justified  on  the  ground,  that 
he  is  a  tavern  keeper  under  a  license  granted  by  the  Town 
Council  of  Columbia.    The  Act  of  1849  (11  Stat.,  557)  directs 
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that  "no  license  shall  be  granted  for  the  sale  of  spirituous  liquors 
in  quantities  less  than  one  quart,  or  which  shall  authorize  the 
drinking  of  such  liquors  at  the  place  where  sold,  except  to 
tavern  keepers."  The  4th  section  of  the  Act  provides,  "  That 
every  licensed  tavern  keeper  shall  have  and  kfeep  in  his  or  her 
house,  so  licensed,  at  least  two  good  feather  beds  or  mattresses 
for  guests,  with  good  and  sufficient  bed-clothes  for  the  same,  and 
provide  and  keep  good,  wholesome  and  sufficient  diet  for  tra- 
vellers, and  stabling  and  provender  for  four  horses,  mare  than 
his  or  her  own  stock,  upon  pain  of  forfeiting  his  license  and  re- 
cognizance, and  being  subject  to  the  like  penalties  as  for  selling 
without  license." 

No  licensed  retailer,  who  did  not  keep  a  tavern,  could  sell 
spirituous  liquors  in  quantities  less  than  a  quart,  before  the  pas- 
sage of  thi4  Act,  which  requires  a  tavern  keeper  who  obtains  a 
license  to  retail,  to  provide  food  and  lodging  for  his  guests,  under 
a  penalty,  and  imposes  upon  him  the  duties  of  an  inn  keeper. 
A  tavern,  under  this  Act,  is  not  only  "  a  place  where  wine  is 
sold,  and  drinkers  are  entertained,"  but  also  where  provision  is 
made  "  for  the  receipt,  relief  and  lodging  of  way-faring  people:" 

As  a  condition  precedent  to  the  granting  of  his  license,  the 
tavern  keeper  is  required  to  procure  a  certificate,  showing  that 
he  has  complied  with  the  requisitions  of  the  Act ;  and  if  he  shall 
afterwards  fail  to  "have  and  keep"  the  articles  specified, 
and  needful  for  the  entertainment  of  travellers,  he  forfeits  his 
license  and  recognizance,  and  is  subject  to  the  like  penalties  as 
for  selling  without  license.  The  intention  of  the  Legislature 
appears  manifestly  to  have  been  to  withdraw  the  privilege  of 
retailing,  where  the  tavern  keeper  shall  have  neglected  or  refused 
to  provide  the  accommodations  for  travellers  to  the  extent  de- 
manded by  the  Act,  and  to  subject  him  to  the  penalties  of  retail- 
ing without  a  license.  This  interpretation  of  the  Act  is  not 
controverted ;  but  it  is  objected  that  the  indictment  should  set 
out  the  offence  in  the  words  of  the  4th  section.  It  is  generally 
sufficient  to  state  such  facts  as  constitute  the  defendant's  guilt, 
and  bring  the  case  within' the  provisions  of  the  statute.    The 
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Act  declares  that  upon  a  non-performance  of  the  condition  pre- 
scribed, a  tavern  keeper  shall  be  subject  to  the  like  penalties  as 
for  selling  without  license ;  and  the  offence  charged  in  this  in- 
dictment is  for  retailing  without  license.  Nothing  is  taken  by 
intendment,  and  it  appears  that  the  defendant  is  brought  within 
all  the  material  words  necessary  to  define  the  accusation.  When 
he  accepted  the  license,  it  was  on  the  express  condition,  that  if 
he  failed  to  supply  what  the  Act  required  for  the  entertainment 
of  his  guests,  he  would  continue  to  retail  subject  to  all  the  pen- 
alties which  are  incurred  by  those  who  retail  without  a  license. 
The  charge  is  not  that  he  has  neither  bed  nor  board,  because 
that  is  not  sin  indictable  offence;  but  that  he  retails  under  a 
void  license,  and  this  can  be  shown  by  evidence,  as  well  as  a  re- 
tailing under  a  forged  license.  It  cannot,  therefore,  be  pretended 
that  for  the  want  of  reasonable  certainty  in  the  description  of 
the  offence,  the  defendant  was  unable  to  traverse  what  is  alleged. 
His  non-performance  of  the  condition  under  which  his  license 
was  granted,  is  matter  of  evidence  to  which  he  was  permitted 
to  reply.  Nor  does  it  appear,  as  was  insisted  in  argument,  that 
on  a  second  charge  the  defendant  may  be  convicted  for  the  same 
offence.  Another  indictment  preferred  against  him  for  retailing 
without  a  license  within  the  time  specified  could  be  sustained 
only  on  the  ground  that  he  had  no  license,  or  that  it  had  be- 
come void,  by  his  non-compliance  with  the  terms  prescribed  by 
the  Act.  In  either  case,  the  charge  is  the  same,  and  the  defence 
depends  on  the  validity  of  the  license.  It  is  not  perceived, 
therefore,  why  this  conviction  might  not  be  pleaded  in  a  subse- 
quent prosecution  for  acts  of  retailing  within  the  same  period. 

The  Court  feels  no  embarrassment  in  pronouncing  sentence 
upon  this  verdict.  The  specific  offence  established  by  the  evi- 
dence is  charged  in  the  indictment,  and  the  penalty  for  retailing 
without  a  license,  whether  for  want  of  a  license,  or  on  account 
of  a  void  license,  is  fixed  by  law. 

It  has  been  suggested,  that  the  4th  section  of  the  Act  cre- 
ates a  forfeiture,  and  that  there  must  first  be  judgment  of 
forfeiture,  because  a  forfeiture  of  goods  and  chattels  at  the 
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common  law  relates  to  the  time  of  conviction.  The  word 
11  forfeiture  "  used  in  that  section,  was  not  intended  to  convey 
the  technical  meaning,  which  a  forfeiture  of  goods  and  chattels? 
for  crimes,  imports.  From  the  language  employed,  it  is  plain, 
that  the  Legislature  intended  the  license  to  be  null  and  void, 
whenever  the  tavern  keeper  failed  to  perform  the  condition  on 
which  it  was  granted.  In  the  same  connexion  the  recognizance 
is  also  declared  to  be  forfeited ;  and  surely  it  will  not  be  insisted 
that  a  technical  forfeiture  was  intended.  On  a  breach  of  the 
recognizance,  verified  by  affidavit,  a  scire  facias  is  directed  to 
be  issued  to  estreat  it ;  and  when  the  license  becomes  void  by 
a  breach  of  the  condition,  the  proper  remedy  is  by  indictment 
for  retailing  without  a  license.  In  the  case  of  Heise  vs.  The 
Town  Council  of  Columbia,  (6  Rich.,  404,)  referred  to  by  the 
appellant's  counsel,  it  was  decided  that  the  corporation  had  no 
jurisdiction  to  adjudge  a  forfeiture,  nor  impose  conditions  in 
granting  licenses  to  retail,  not  authorized  by  the  Act  of  1849. 

The  decision  is  placed  on  the  ground  that  no  such  power 
was  delegated  by  the  Act  of  incorporation,  and  it  is  admitted 
by  the  Judge  who  delivered  the  opinion,  that  "  Acts  of  the  Le- 
gislature regulate  the  sales  of  such  as  may  take  out  a  license, 
the  term  and  the  price  of  the  license,  and  the  condition  on  which 
it  may  be  granted." 

The  motion  is  dismissed. 

O'^eall,  Withers  and  Whitner,  JJ.,  concurred. 

Wardlaw,  J.  dissenting.  I  dissent.  It  seems  to  me  that 
the  defendant  has  been  convicted  of  one  offence,  under  an  in- 
dictment for  another.  The  statute  of  1849,  concerning  the 
license  laws  (11  Stat,  557)  in  effect  defines  a  tavern,  to  be  a 
house  accommodated,  to  the  extent  there  directed,  for  the  enter- 
tainment of  guests,  and  so  licensed  that  the  sale  of  spirituous 
liquors  in  quantities  less  than  a  quart  may  be  made  therein. 
It  provides  that  such  sale  shall  be  made  nowhere  else  than  in  a 
tavern,  and  leaves  unlicensed  selling  to  be  punished  according 
to  former  Acts.    It  specially  excludes  from  the  privileges  granted 
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by  a  tavern  license  the  sale  of  liquors  in  any  other  place  than  that 
in  which  the  license  was  first  exercised — sec.  5th— or  in  a  shop 
or  other  place  where  goods  are  sold,  or  in  a  bar  or  other  place 
out  of  the  licensed  tavern — sec.  6th — or  after  the  expiration  of 
the  license — sec.  8.  And  a  defendant  who  has  been  licensed 
to  keep  tavern,  but  has  transgressed  the  law  in  any  of  these 
particulars,  may  well  be  said  to  have  retailed  without  license, 
for  none  of  these  acts  is  authorized  by  his  license.  So  also 
under  the  11th  section,  a  retailer  not  a  tavern  keeper  who  sells 
less  than  a  quart,  or  sells  any  quantity  to  be  drunk  at  the  place 
of  sale,  does  what  is  expressly  declared  not  to  be  authorized  by 
his  retail  license ;  and  so  sells  without  license. 

But  the  4th  section  is  different  from  these.  It  affirmatively 
requires  a  licensed  tavern  keeper  to  keep  certain  provision  for 
guests,  "  upon  pain  of  forfeiting  his  license  and  recognizance, 
and  being  subject  to  the  like  penalties  as  for  selling  without 
license."  The  enactment  is,  not  that  if  the  required  provision 
be  not  kept,  the  license  shall  be  void ;  but  that  by  not  keep- 
ing the  provision,  a  licensed  tavern  keeper  shall  incur  cer- 
tain penalties,  to  wit :  first,  his  license  shall  be  forfeited ;  second, 
his  recognizance  shall  be  forfeited ;  and,  third,  he  shall  be  fur- 
ther punished  in  the  same  manner,  and  to  the  same  extent,  as 
if  he  had  sold  liquor  without  license.  A  new  and  separate  of- 
fence is  created,  and  reference  made  to  the  old  offence  of  retail- 
ing without  license,  for  part  of  the  punishment.  The  indict- 
ment for  the  new  offence  should  charge  that  the  defendant,  being 
a  licensed  tavern  keeper  and  exercising  the  privileges  granted 
by  his  license,  did  not  keep  two  good  beds,  &c,  as  required.  A 
person  who  had  received  a  license,  but  did  not  sell  under  it,  could 
not  be  considered  a  licensed  tavern  keeper ,  so  as  to  be  convicted 
for  neglecting  that  keeping  of  prescribed  articles,  which  was  de 
manded  as  a  condition  subsequent  of  his  exercising  his  license' 
for  breach  of  which  condition  his  license  might  be  forfeited. 
The  error  seems  to  me,  to  be  in  holding  that  the  State  can  seize 
the  license  for  non  performance,  before  the  breach  of  the  condi- 
tion has  been  ascertained  by  matter  of  record. 
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The  directions  of  the  Act  concerning  the  recognizance  has 
been  insisted  on.  I  think  that  the  condition  of  the  recognizance 
guards  against  violations  of  the  law,  either  by  retailing  without 
license,  or  in  an  unlicensed  manner!  or  by  keeping  a  disorderly 
house,  or  by  permitting  unlawful  gaming  therein,  or  by  neglect- 
ing to  keep  the  prescribed  provision  for  guests,  or  by  disobeying 
any  law  relating  to  slaves  or  free  persons  of  color — sec  3 :  and 
that  when  a  breach  in  any  of  these  particulars  has  been  ascer- 
tained by  conviction,  then,  "in  addition  to  the  penalties  imposed 
bylaw"  for  the  offence  which  constituted  the  breach,  the  recog- 
nizance may  after  scire  facias  be  estreated,  sec.  10.  Whenever, 
under  the  4th  section,  the  license  is  forfeited,  so  is  the  recogni- 
zance. It  by  commission  of  the  act  of  not  keeping  beds,  <fcc.,  the 
license  is  forfeited  before  conviction,  then  by  affidavit  and  scire 
facias,  without  jury  trial,  the  recognizance  may  be  estreated, 
and  judgment  be  confirmed  for  $1,000,  against  principal  and 
sureties. 

It  will  not  do  to  say,  that  the  conviction  for  selling  without 
license,  such  as  has  been  had  in  this  case,  will  show  the  breach 
of  the  recognizance.  This  conviction  has  been  had  upon  the 
ground  that  before  it,  by  the  very  act  of  not  keeping  the  beds, 
&c,  the  license  became  forfeited  and  void.  Whatever  may 
have  been  the  evasion  of  the  statute  practised  by  the  defendant, 
the  proceeding  which  has  been  had  was  well  calculated  to  mis- 
lead and  surprise  him.  How  could  he  have  anticipated  that  a 
deficiency  of  beds  was  to  be  proved,  when  the  want  of  license 
was  averred  ?  or  have  supposed  that  an  omission  imputed  to  him 
as  a  licensed  tavern  keeper,  showed  that  he  had  no  license  to 
keep  a  tavern  ?  To  his  license  exhibited  in  defence,  the  reply 
was,  "  You  have  made  the  license  void  by  breach  of  its  condi- 
tion, in  a  particular  now  to  be  proved."  If  this  had  been  writ- 
ten, he  might  have  demurred,  on  the  ground  that  the  breach 
had  not  been  judicially  ascertained  and  pronounced. 

Motion  dismissed. 
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E.  B.  Stoddard  fy  Co.  vs.  James  D.  Mcllwain,  S.  B\Massey 
and  R.  E.  Wiley. 

A  clerk  employed  by  written  agreement  to  "  purchase  goods,  and  conduct  a  mercantile 
homo  in  the  village  of  Lancaster,  upon  the  cash  system,"  with  a  certain  earn  of  money 
placed  in  his  hands  for  that  purpose,  has  no  authority  to  bind  his  principals  for  goods 
purchased  for  the  house,  on  credit. 

The  question,  whether  the  principals  (the  defendants)  had  confirmed  the  acts  of  the 
clerk  in  buying  goods  on  credit,  by  taking  and  selling  a  remnant  of  the  goods,  and 
receiving  and  collecting  notes  and  accounts  due  the  house,  alter  they  knew  that  he 
had  purchased  goods  on  credit,  was  submitted  to  the  jury,  with  proper  instructions, 
and  their  verdict  for  the  defendants  the  Court  of  Appeals  refused  to  disturb. 

The  mere  leaning  of  a  Judge,  in  charging  a  jury  upon  a  question  of  fact,  advene  to  a 
party,  is  no  ground  for  a  new  trial — at  any  rate  in  a  civil  ease. 

Before  Withers,  J.,  at  Lancaster,  Fall  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
^"The  defendants  were  sued  upon  three  several  notes,  each  at 
six  months,  dated  26th  March,  1851,  28th  February,  1852,  31st 
Jnly,  1852,  with  a  credit  on  the  first  of  $62;  all  in  favor  of  the 
plaintiffs,  and  signed,  "J.  D.  Mcllwain,  per  J.  B.  Boyd.79  The 
aggregate  principal  was  $628.90. 

"The  case  turned  upon  the  question,  whether  Boyd  had  the 
right  to  bind  the  defendants  by  the  execution  of  these  notes. 

"By  a  written  instrument  dated  November  11,  1860,  it  was 
stipulated,  according  to  my  very  brief  memoranda,  that  the  de- 
fendants would  each  furnish  $500,  to  be  placed  in  the  hands  of 
Mcllwain,  who  was  to  employ  a  competent  ''clerk,"  to  conduct 
in  Lancaster  "a  mercantile  house,"  "on  the  cash  system,"  in 
the  name  and  style  of  J.  D.  Mcllwain ;  that  the  defendants 
should  have  the  right  to  inspect  the  books,  and  should  share 
profit  and  loss,  upon  the  employment  of  the  aforesaid  fund,  and 
any  amount  additional,  that  might  be  contributed.(a.) 

(a)  The  following  is  a  copy  of  the  agreement  referred  to : 

"  South-Carolina,     > 
"  Lancaster  District.  $ 
"  Kruno  all  mm  by  thsse  presents,  That  we,  James  D.  Mcllwain,  Samuel  B.  Massey 
and  Dr.  B.  B.  Wiley,  do  hereby  agree  to  advanoe  five  hundred  dollars,  eaoh,  for  the 
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"  Mcllwain  appointed  J.  B.  Boyd,  who  was  examined  as  a 
witness,  and  he  was  the  only  one.  He  said  he  went  to  Charles- 
ton and  laid  out  the  $1,500,  and  no  more.  Some  or  all,  he  laid 
out  with  the  plaintiffs,  and  told  them,  or  one  of  them,  that  "  he 
had  just  so  much  money  to  lay  out  in  goods,  and  beyond  that 
he  could  not  go."  That  he  went  to  Charleston  about  twice  a 
year,  and  exceeded  his  authority  in  executing  the  notes  in  ques- 
tion ;  that  he  took  bills  of  the  goods  purchased  for  the  notes, 
and  receipted  by  note  given,  but  concealed  from  defendants  the 
fact,  trusting  that  he  would  be  able  to  pay  them  off  without 
their  knowledge ;  that  each  of  the  defendants  purchased  some 
goods  at  the  store,  on  account,  in  the  aggregate,  perhaps,  450  or 
500  dollars;  that  they  did  not  pay  much  attention  to  the  course 
of  the  business ;  that  they  found  out,  however,  the  fact  that  he 
had  been  buying  on  credit  in  Camden,  or  elsewhere,  or  both, 
contrary  to  the  agreement ;  that  thereupon  he  was  discharged, 
and  a  notice,  dated  November  24,  1852,  of  dissolution  (which 
was  produced)  published  in  a  newspaper  at  Lancaster,  requiring 
all  persons  indebted  to  pay  up  by  the  1st  January  next  follow- 
ing, proclaiming  the  purpose  to  close  the  business  that  had  been 
conducted  by  J.  B.  Boyd ;  that  the  remnant  of  goods  would  be 
sold  at  cost,  and  that  Robert  G.  Mcllwain  had  been  appointed 
agent  to  sell  and  receive ;  that  at  that  time  "  every  thing  was 
pretty  much  sold  out ; "  that  it  was  some  days  after  Boyd's  dis- 

purpose  of  establishing,  in  the  name  of  said  James  D.  Mollwain,  a  mercantile  house,  in 
the  village  of  Lancaster,  for  the  term  of  one  year  or  more,  upon  the  following  condi- 
tions, vis :  The  said  James  D.  Mcllwain  is  to  employ  a  competent  clerk,  who  shall,  with 
the  money  above  spoken  of,  purchase  goods,  and  conduct  a  mercantile  house  in  the  vil- 
lage of  Lancaster,  upon  the  cash  system,  reserving  to  ourselves  the  right  of  inspecting 
the  books  at  any  time,  and  also,  of  closing  the  concern  whenever  a  majority  see  fit.  We 
farther  agree  to  equally  divide  the  profits  arising  from  the  above  fond,  or  any  other 
sums,  we  may  hereafter  advance,  and  also  bear  our  equal  portions  of  whatever  loss 
may  occur. 
"  Witness  our  hands  and  seals,  November  11,  1860. 

"  Executed  in  presence  of     ) 

"  James  H.  Withempooh.  $ 

"  J  AMIS  D.  MclLWADf,  L.  8. 

"  Sajtobl  B.  Massey,    L.  8. 
"RiCHAfto  E.  Wiley,     l.  a." 
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charge  before  the  Stoddard  bills  were  found  and  shewn  to  de- 
fendants ;  that  defendants  were  engaged  a  month  or  so  in  sell- 
ing the  remnant ;  that  they  had  received  no  dividend  before 
Boyd's  discharge ;  that  they  knew  he  did  keep  books  and  sold 
on  credit ;  and  the  notes  and  accounts  went  into  their  hands ; 
that  he  (Boyd)  thought  if  solvent,  the  concern  was  barely  so ; 
that  he  owed  it  about  1000  dollars,  and  he  supposed  the  wages 
due  to  him  would  about  equal  that  sum. 

"Such  was  the  case  made,  and  the  question  was  whether 
Boyd  had  original  authority,  by  the  agreement,  for  he  had  no 
other,  to  sign  these  notes  for  his  principals ;  or  if  not,  whether 
they  had  become  liable  for  them  by  ratification  subsequent. 

"For  the  plaintiffs  it  was  contended,  that  a  "mercantile 
house"  could  not  be  conducted  in  Lancaster,  otherwise  than 
by  laying  in  on  credit  purchases,  occasionally,  since  such  was 
the  universal  habit,  and  that  Boyd's  conduct  was,  therefore, 
within  the  scope  of  his  authority.  I  did  not  ratify  this  view  as 
matter  of  law,  though  the  question  of  fact  was  left  to  the  jury. 
I  suggested  to  them  that  it  appeared  to  me,  the  pivot  of  the  case 
was  the  question  of  ratification. 

"Though  the  law  laid  down  for  their  guidance  seems  not  to 
be  questioned  in  the  grounds  of  appeal,  I  may  as  well  subjoin 
what  it  was,  to  wit: 

"That  to  fix  an  obligation  by  ratification,  it  was  necessary  to 
show  that  a  party  so  charged  was  acquainted  with  the  transac- 
tion ;  that  the  case  must  be  fairly  and  intelligibly  before  him, 
or  that  he  must  be  shown  to  have  had  such  fair  opportunity  to 
know  it,  as  to  justify  the  inference  that  he  did  know ;  that  what 
he  should  do  ignorantly,  and  without  culpable  negligence,  ought 
to  entail  no  liability  upon  him.  That  one,  not  knowing  the 
terms  of  an  agency  in  writing,  might  cite  his  acts  as  binding  on 
the  principal  who  held  him  out  as  agent,  and  ratified  those  acts, 
by  acquiescence  after  knowledge,  or  otherwise,  though  the  con- 
tract, inter  partes,  should  be  thereby  extended,  as  to  a  person 
thus  trusting ;  but  in  the  absence  of  all  fraud,  the  proof  of  facts 
to  show  agency,  thus  extended  beyond  the  agreed  limits,  should 
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be  reasonably  well  established  and  free  from  ambiguity ;  for  the 
general  rule  was,  that  one  might  not  bind  another  without  actual 
authority,  or  that  fairly  to  be  inferred  from  facts  importing  it 
That  it  was,  in  general,  important  to  regard  the  limits  of  a  re- 
strictive agency ;  that  the  burthen  of  proof  was  on  the  plain- 
tiffs, to  show  an  original  agency  in  Boyd,  or  a  subsequent  ratifi- 
cation since ;  in  the  absence  of  all  else,  the  contract  between 
him  and  his  principals  was  the  rule  of  right  as  to  those  who 
chose  to  deal  with  Boyd  in  capacity  of  agent.  I  approved  the 
doctrine  of  the  cases  cited  for  the  plaintiffs  by  their  counsel. 
"  The  jury  found  for  defendants." 

The  plaintiffs  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 

1*  Because  Boyd  was  authorized,  under  the  articles  of  part- 
nership, as  a  necessary  incident  to  conducting  the  business  of 
the  firm,  to  purchase  goods  on  credit,  and  to  give  the  note  of 
the  firm  for  the  purchase  money. 

2.  Because  the  defendants  confirmed  the  acts  of  Boyd,  after 
they  knew  he  had  purchased  goods  on  credit,  by  taking  and 
selling  the  goods,  and  receiving  and  collecting  the  notes  and 
accounts  for  which  the  goods  were  sold. 

3.  Because  Boyd  was  the  agent  of  the  firm  to  purchase  goods, 
and  whatever  may  have  been  the  particular  understanding  of 
the  firm  as  to  the  manner  in  which  the  business  was  to  be  con- 
ducted, if  he  acted  within  the  usual  scope  of  his  general  agency, 
his  principals  are  bound  by  his  acts. 

Dawkinsj  Melton,  for  appellants. 
Clinton,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  Without  recapitulating  the  facts  which  appear 
in  the  brief,  we  shall  proceed  to  consider  the  questions  that  arise 
on  them. 

The  first  is,  was  J.  B.  Boyd  authorized  to  bind  the  defend- 
ants, according  to  the  law  of  agency,  by  the  execution  of  the 
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notes  that  are  the  subject  of  this  action?  As  between  Boyd 
and  his  principals,  the  defendants,  he  had  no  such  authority ; 
for,  as  between  such  parties,  the  agreement  put  in  evidence  stip- 
ulated that  as  a  clerk,  Boyd  was  employed  to  purchase  goods 
for  a  sum  in  cash,  placed  in  his  hands  by  the  defendants,  "  and 
to  conduct  a  mercantile  house  in  the  village  of  Lancaster  upon 
the  cash  system"  If  we  look  to  the  ordinary  import  of  these 
last  words,  Boyd  would  be  thereby  restricted  to  the  duty  of  both 
buying  and  selling  for  cash  only.  It  would  not  be  on  a  cash 
system,  if  the  one  or  the  other  was  done  upon  a  credit  Nor 
can  it  be  said  to  be  impracticable  to  do  both,  or  either,  for  cash 
only.  If  we  consider  the  natural  motive  to  be  inferred  from 
the  restrictive  words,  as  moving  the  defendants,  we  must  per- 
ceive that  it  was  especially  interesting  to  them  to  withhold  from 
Boyd  the  power,  so  dangerous  in  all  agencies,  to  pledge  their 
credit  in  purchases.  Such  a  power  they  could  least  supervise, 
and  check  in  any  particular  instance,  while  the  abuse  of  selling 
upon  trust  it  was  far  more  convenient  to  the  principals  to  detect 
and  restrain  ;  for  they  reserved  the  right  to  inspect  the  books  at 
any  time,  and  to  close  the  concern  at  any  time  when  a  majority 
might  see  fit;  so  that  the  argument  is  stringent  to  force  upon  us 
the  interpretation  of  the  agreement  as  a  prohibition  to  Boyd  of 
buying  on  the  credit  of  his  principals.  Boyd's  conduct,  in  the 
outset,  reinforces  the  confidence  which  we  feel  in  such  construc- 
tion; for  when  he  first  went  to  Charleston  to  provide  a  stock  of 
goods,  he  went  to  lay  out  the  $1,500  and  no  more ;  and  said  to 
the  plaintiffs  themselves,  that  he  had  so  much  money  to  expend, 
and  beyond  that  he  could  not  go;  and  he  testified,  expressly, 
that  he  exceeded  his  authority  in  executing  the  notes,  and  con- 
cealed his  acts  from  the  defendants.  Whether,  at  that  time,  he 
disclosed  to  the  plaintiffs  the  fact  of  his  agency,  or,  if  so,  the 
character  and  extent  of  it,  the  names  of  his  principals,  and  so 
forth,  does  not  appear.  In  about  five  months  after  his  appoint- 
ment, he  executed  a  note  signed  "J.  D.  Mcllwain  per  J.  B. 
Boyd,  agent,"  in  favor  of  plaintiffs,  upon  which  he  afterwards 
made  a  payment.  In  less  than  a  year  after  the  date  of  the 
34 
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first,  he  executed  another  note,  and  in  about  five  months  after 
the  date  of  the  latter,  a  third  note,  in  favor  of  the  plaintiffs  ; 
and  during  all  this  time  a  balance  remained  unpaid  upon  the 
first.  At  the  date  of  this  first  note,  at  least,  the  plaintiffs  knew 
he  was  an  agent,  and  the  name  was  disclosed  of  a  principal  to 
whom  they  could  have  applied  for  information.  If  Boyd 
exhibited  the  agreement  that  gave  existence  to  his  agency, 
they  saw  he  could  not  deal  on  credit ;  and  if  he  did  not,  they 
were  put  on  enquiry,  according  to  the  dictates  of  reasonable 
prudence,  as  to  the  character  and  extent  of  his  agency — the 
more  reasonable  for  them  in  consideration  that  he  had  told 
them,  at  first,  he  could  not  go  beyond  his  money  then  in  hand. 
That,  in  the  meantime,  between  the  date  of  the  agreement  with 
Boyd  and  the  date  of  either  of  the  notes,  the  principals,  or 
either  of  them,  had  done  anything,  in  pais,  to  enlarge  Boyd's 
authority  as  to  third  persons,  or  as  to  these  plaintiffs  in  particu- 
lar, so  as  to  authorize  him  to  bind  them  by  note,  (and  such  they 
might  have  done  by  acts  sufficient  thereunto,)  there  is  no  evi- 
dence to  show.  A  previous  authority,  therefore,  to  execute 
these  notes,  the  defendants  did  not  give,  according  to  the  evi- 
dence, and  the  circuit  Court  was  right  in  refraining  from 
instructing  the  jury  that  they  did. 

The  second  and  remaining  question  involves  the  doctrine  of 
ratification.  Though  no  instruction  to  the  jury  is  made  matter 
of  complaint,  in  this  Court,  yet  it  has  been  urged  that  a  leaning 
of  the  Judge  presiding,  adverse  to  the  plaintiffs,  upon  this 
inquiry,  was  to  be  inferred  by,  and  was  perceptible  to  the  jury; 
while  the  charge  upon  this  point  is  reported.  This  Court 
cannot  overrule  a  result  upon  circuit  on  such  a  ground.  What- 
ever may  be  the  individual  opinions  of  members  of  this  Court, 
one  or  all,  as  to  what  is  sometimes  called  the  moral  justice  of  a 
cause,  or  although  the  Court,  or  members  of  it,  may  think  they 
would  otherwise  resolve  the  facts,  if  in  the  jury  box,  yet  no 
point  of  law  arises  out  of  it,  and  it  opens  a  province  of  differ- 
ences of  mere  speculative  conjecture,  of  disputation  and  doubt, 
into  which  an  appellate  tribunal  ought  not  to  stray,  unless  most 
34# 
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manifestly  the  ends  of  justice  would  else  be  defeated.  Where 
the  law  is  properly  expounded,  the  facts  fairly  exhibited,  and 
the  leaning  of  the  Judge  is  the  question,  it  is  enough  for  us  (in 
civil  cases,  at  any  rate,)  to  know  that  the  jury  have  been  left 
free  to  reason  to  their  own  conclusion. 

It  must  be  admitted  that  this  is  not  a  case  of  express  or  posi- 
tive confirmation  of  the  agent's  act.  The  facts  on  which  the 
inquiry  rests,  are  so  far  subject  to  different  interpretations,  that 
the  office  of  the  jury  becomes  indispensable.  We  have  exam- 
ined the  instructions  to  the  jury,  on  this  subject,  and  can  find 
nothing  to  condemn.  It  was  not  illiberal  law  for  the  plaintiffs, 
when  the  jury  were  told,  that  a  party  to  be  charged  by  reason 
of  ratification  should  be  shown,  to  have  been  "  acquainted  with 
the  transaction — that  the  case  must  be  fairly  and  intelligibly 
before  him,  or  that  he  must  be  shown  to  have  had  such  fair  op- 
portunity to  know  it,  as  to  justify  the  inference  that  he  did 
know."  This  is  the  more  manifest  when  we  turn  to  authors  on 
agency,  and  find  it  advanced  that  the  principal  is  bound  who 
ratifies  "  after  full  knowledge  of  the  transactiod ;  "  and  this  is 
said  touching  contests  between  principal  and  agent,  and  princi- 
pal and  third  parties.  It  was  well  enough  to  say,  that  the  jury 
might  inquire  whether  the  defendants  had  a  fair  opportunity  to 
be  acquainted  with  the  fact  in  question,  for  it  might  be  the  basis 
of  strong  observation  in  argument,  if  it  appeared,  that  a  prin- 
cipal, reserving  the  full  right  of  inspecting  the  business  of  an 
agent,  saw  upon  his  shelves  $5,000  worth  of  goods,  for  exam- 
ple, wjien  he  had  supplied  only  $600  to  buy  them.  The  argu- 
ment would  take  a  different  hue,  if  the  fact  should  be,  that 
inconsiderable  surplus  additions  were  occasionally,  and  by 
piece-meal  introduced,  in  the  course  of  an  active  business,  not 
exceeding  the  value  of  a  reasonable  estimate  of  cash  profits — 
and  this  by  a  clerk,  or  agent,  who  was  studiously  concealing 
his  dealing  upon  credit ;  and  who,  it  might  be,  was  abstracting 
the  goods  or  money  of  the  principal,  and  supplying  the  same 
by  an  abuse  of  his  authority,  practised  on  the  easy,  negligent 
acquiescence  of  third  persons-— resulting  in  the  complete  decep- 
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tion  of  even  a  vigilant  principal.  We  do  not,  however,  desire 
to  enlarge  upon  this  matter,  because  it  is  manifest  that  the  ad- 
dition or  subtraction  of  a  single  fact  may  change  the  face  of  a 
case,  proceeding  upon  the  question  of  ratification ;  and  because, 
we  are  given  to  understand,  that  other  actions  are  pending 
against  the  same  defendants,  resting  upon  the  conduct  of  the 
same  agent  Our  own  case  of  Miller  $»  Co.  vs.  Sims  <$*  Ash- 
ford,  (2  Hill,  479,)  was  cited  here,  as  it  was  cited  and  recog- 
nized on  the  circuit.  If  we  discard  all  observation  as  to  distin- 
guishing particulars  in  that,  as  that  it  was  a  question  of  ratifi- 
cation by  an  adult  of  his  acts  as  a  minor,  established  (it  was 
said)  by  "  slight  circumstances,"  as  held  by  Cheshire  vs.  Bar- 
rett, 4  McC.,  241,  it  may  be  sufficient  to  remark,  that  there,  the 
instruction  to  the  jury  was,  that  the  acts  proved  did  not  amount 
ta  a  confirmation,  while  the  Appeal  Court  thought  they  tended 
strongly  to  show  it,  "though  perhaps"  (said  the  Court)  "  they 
are  not  so  conclusive  as  to  be  unsusceptible  of  explanation.  On 
this  part  of  the  case  we  shall  conclude  nothing,  but  leave  it  for 
future  explanation."  In  the  present  instance  no  such  instruc- 
tion was  given  to  the  jury ;  and  this  Court  is  incompetent  to 
fix  for  them  the  interpretation  of  inconclusive  facts. 
The  motion  for  a  new  trial  is  refused. 

O'Neall,  Wardlaw  and  Glover,  JJ.,  concurred. 
Motion  dismissed. 
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James  K.  Means  and  others,  vs.  Henry  Means  and  ethers. 

A  witness  giving  his  opinion  as  to  the  Talue  of  a  tract  of  load,  said,  it  was  worth  $10 
per  acre,  and  was  permitted  by  the  Judge  to  say,  that  8.  M.  told  him  that  there  were 
600  acres :— Held,  that  such  testimony  was  not  incompetent— -it  amounting  to  nothing 
more  than  the  witness's  opinion  that  the  whole  tract  was  worth  16,000. 

Where  a  deed  is  introduced  on  a  collateral  point,  slight  proof  of  handwriting  is  enough. 

It  is  a  matter  of  discretion  with  the  circuit  Judge  whether  a  paper  shall  be  sent  out  with 
the  jury  or  not. 

An  erroneous  decision  of  the  circuit  Judge  on  a  matter  Immaterial  to  the  issue,  and 
which  could  not  hare  had  the  slightest  effect  on  the  verdiot,  is  no  ground  for  a  new 
trial. 

Before  Glover,  J.,  at  TJnion}  August,  Extra  Term,  1853. 

So  much  of  the  report  of  his  Honor,  the  presiding  Judge,  as 
is  necessary  to  a  full  understanding  of  the  opinion  delivered  in 
the  Court  of  Appeals,  is  as  follows : 

"  All  the  witnesses  who  were  examined  in  the  several  trials 
of  this  cause  heretofore,  were  again  examined  at  the  present 
term,  or  their  evidence  read  from  the  reports  of  Judges  Ward- 
law  and  Frost,  (a)  except  Dr.  James  B.  Hicks,  William  Little 
Reuben  Coleman,  James  Lee  and  Jonas  Swink.  The  only  ad- 
ditional evidence  was  that  of  Henry  Harvey  Means,  which  was 
taken  by  commission. 

"The  grounds  on  which  the  appellants  rely  relate  chiefly  to 
the  sufficiency  of  the  evidence.  So  much  as  suggests  error  in 
the  ruling  and  charge  of  the  presiding  Judge  will  be  noticed  in 
the  order  in  which  they  are  stated. 

"5th  Ground.  The  number  of  acres  of  land  constituting 
the  tract  mentioned  in  this  ground  of  appeal,  was  not  satisfac- 
torily explained ;  nor  was  it  important ;  but  it  was  proved  that 
the  testator's  son  William  sold  this  tract,  with  the  growing  crop, 
in  October,  1837,  for  $2,760. 

"  6th  Ground.  The  handwriting  of  the  testator,  James  Means, 
to  the  deed  referred  to  in  this  ground  of  appeal,  was  proved  by 

(a)  VldeBStrob.  167,  and  6  Rich.  1. 
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B.  Johnson,  who  said  he  '  should  believe  this  to  be  his  hand- 
writing/ though  he  never  saw  him  write  but  once.  This  evi- 
dence was  objected  to  by  Mr.  Thomson,  who  had  just  intro- 
duced a  return  from  the  office  of  the  said  B.  Johnson,  Ordinary, 
to  show  the  handwriting  of  the  testator,  James  Means,  which 
was  signed  to  said  return — the  object  being  to  show  the  hand- 
writing of  the  testator  at  different  periods,  and  in  what  respect 
it  differed  from  his  signature  to  his  will." 

The  verdict  was  for  the  executors,  thus  sustaining  the  will  of 
the  testator. 

James  K.  Means,  and  others,  heirs  at  law,  and  distributees 
of  the  testator,  appealed,  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds,  inter  alia  : 

5th.  Because  his  Honor  erred,  as  the  defendants  submit,  in 
permitting  John  Littlejohn  to  state  that  he  understood  from 
Doctor  Samuel  Means,  when  he  was  looking  at  James  E.  Means' 
land,  that  there  was  about  600  acres,  when,  in  fact,  there  were 
only  492  acres — John  LittleJohn's  estimate  of  the  value  fixed 
on  the  land  shown  him  by  Samuel  Means ;  this  testimony  was 
incompetent  to  fix  the  quantity  and  value  of  James  K.  Means' 
plantation. 

6th.  Because  his  Honor  permitted  the  deed  said  to  have  been 
signed  by  James  Means  to  Joseph  Foster,  to  be  given  in  evidence 
when  the  witness  said  he  had  seen  the  maker  write  but  once, 
and  could  only  prove  the  paper  by  comparison  ;  and  then  his 
Honor  still  refused  to  permit  the  jury  to  hav^  the  papers  thus 
compared  by  the  witness,  as  the  defendants  contend  there  was 
little  or  no  likeness  existing  between  the  papers  thus  referred  to 
by  the  witness,  as  this  was  a  matter  of  fact  that  could  only  be 
determined  by  inspection  of  the  jury. 

Herndon,  Thomson^  for  appellants,  cited2Strob.  89;  1  Green. 
Ev.  i  576. 

Dawkins,  contra. 

The  opinion  of  the  Court  was  delivered  by 
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O'Neall,  J.  This  vexed  case  has  at  last  reached  a  point  at 
which  we  can  end  the  controversy. 

The  various  grounds,  except  the  fifth  and  sixth,  are  either  re- 
agitations  of  matters  of  fact,  on  which  the  Court  has  so  often 
passed,  that  it  cannot  be  expected  that  anything  should  now  be 
said,  or,  are  so  frivolous,  that  the  zealous  counsel  has  not  pressed 
them. 

In  the  5th  and  6th  grounds  there  is  nothing  which  can  affect 
the  verdict. 

The  witness,  Littlejohn,  was  asked  what  was  the  value  of 
James  K.  Means's  land,  which  he  had  received  from  his  father. 
He  said,  $10  per  acre.  Being  asked  how  many  acres  it  con- 
tained, he  answered  that  Samuel  Means  told  him  600  acres. 
This  was  objected  to.  The  Judge  let  it  go  to  the  jury  as  the 
witness's  standard  of  value.  There  was  nothing  improper  in 
this,  for  at  last  it  was  only  the  witness's  opinion,  that  the  land 
was  worth  six  thousand  dollars.  The  appellants  could  not 
have  been  injured  by  it,  for  they  tell  us  in  their  ground  that 
there  were  only  492  acres.  Having  the  best  evidence  in  their 
own  power  of  this  fact,  the  deed,  they  could  and  did  correct  it. 
The  matter  about  the  deed  from  James  Means  to  Joseph 
Foster  is  easily  explained.  It  was  not  introduced  to  prove  title, 
but  as  an  instance  of  mis-spelling  his  own  name  by  the  testator, 
like  that  which  occurred  in  signing  the  will.  On  such  a  col- 
lateral matter,  slight  proof,  such  as  Johnson's  belief  that  it  was 
his  writing,  is  enough. 

It  was  purely  a  matter  of  discretion  with  the  Judge,  whether 
he  suffered  the  paper  to  be  taken  out  by  the  jury  or  not. 

After  having  thus  remarked  on  these  grounds,  more  out  of 
respect  for  the  learned  counsel  than  anything  else,  I  will  add, 
that  if  the  decision  of  the  Judge  had  been  wrong  on  both,  they 
could  not  have  affected  the  case ;  for  they  were  perfectly  imma- 
terial to  the  issue,  and  could  not  have  had  the  slightest  effect 
on  the  verdict. 
The  motion  is  dismissed. 
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Wardlaw,  Withers,  Whitnbr  and  Glovkb,  JJ.,  con- 
curred. 

Motion  dismissed. 


George  /.  O'Dom  and  others  vs.  William  W.  Davis. 

A  father  by  dud  gave  to  each  of  his  three  children,  G.  0.  being  one,  "  their  children, 
heirs,  executors,  administrators  or  assigns  forever,"  a  slave ;  and  provided  (1)  that  if 
either  of  the  donees  should  die  under  the  age  of  twenty-one  years,  leaving  no  child, 
then  over  to  "  all  or  any  "  of  his,  the  donor's,  children,  then  living,  &&;  and  (2)  If 
all  should  die  under  the  age  of  twenty-one  years ;  or  should  die  over  that  age,  leav- 
ing no  child  or  children  "  to  whom  the  said  slaves  might  descend,"  then  said  slaves 
to  revert  to  the  donor.  G.  0.  arrived  at  full  age,  and  then  died,  leaving  children, 
having  first  sold  the  slave  given  to  him ;  —Held^  that  the  children  of  Q.  0.  were  not 
entitled  as  purchasers. 

Before  O'Neall,  J.,  at  Barnwell,  Fall  Term,  1863. 

This  case  is  so  fully  stated  in  the  opinion  delivered  in  the 
Court  of  Appeals  as  to  render  any  statement  here  unnecessary. 

Bellinger,  Hutson,  for  appellants. 
A.  P.  and  J.  T.  Aldrich,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  On  the  25th  July,  1820,  George  O'Dom  exe- 
cuted a  deed  of  the  following  purport:  "I  have  given,  granted 
and  confirmed,  and  by  these  presents,  do  give,  grant  and  con- 
firm unto  my  beloved  children,  Lucy  D.  O'Dom,  George  R. 
O'Dom  and  Allen  Madison  O'Dom,  the  following  negro  slaves, 
that  is  to  say — unto  George  R.  O'Dom,  one  negro,  girl  named 
Nanny,  together  with  her  future  issue,"  <fcc,  "  when  they,  and 
each  of  them  shall  have  arrived  at  and  fully  attained  the  age  of 
twenty-one  years,  and  not  before,  to  have,  hold  and  enjoy,  all 
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and  singular,  the  said  negro  slaves,  unto  the  said  George  R. 
O'Dom,"  &c.,  "their  children,  heirs,  executors,  administrators  or 
assigns  forever,  to  their,  and  each  of  their  proper  use,  benefit 
and  behoof:  provided  always,  nevertheless,  and  it  is  hereby 
expressly  understood  to  be  the  true  intent  and  meaning  of  these 
presents,  that  if  either  or  any  one  of  my  children  above  men* 
tioned  shall  die  before  he,  she  or  they  shall  have  arrived  at  and 
fully  attained  the  age  of  twenty-one  years  and  should  leave  no 
child  or  children  of  their  bodies  begotten,  then,  in  that  case,  the 
above  mentioned  negro  slaves,"  &c.,  "to  be  equally  divided  among 
all  or  any  of  my  children  herein  above  mentioned,  and  their 
children,  who  shall  or  may  then  be  living,  the  child  or  children 
of  those  who  may  happen  to  have  deceased  to  take  such  share 
or  part  as  his,  her  or  their  deceased  father  or  mother — as  the 
case  may  be— would  have  been  entitled  to.  And  provided, 
also,  if  it  should  so  happen,  that  all  my  said  children,  above 
mentioned,  should  die  before  they  arrive  at  and  fully  attain  the 
age  of  twenty-one  years ;  or  if  it  should  so  happen,  that  they 
should  all  die  after  they  have  arrived  at  and  fully  attained  the 
age  of  twenty-one  years,  and  should  leave  no  child  or  children 
of  their  bodies  begotten,  to  whom  the  said  negro  slaves,"  <fcc., 
"  might  descend  by  virtue  of  these  presents,  then,  and  in  such 
case,  all  and  singular,  the  said  negro  slaves,"  &c.,  "shall,  and  is 
and  are  to  revert  back  to  me,  and  become  a  part  and  parcel  of 
my  personal  estate,  and  to  be  subject  to  my  control,  and  their 
future  disposition,  and  to  the  disposition,  control  and  disposal  of 
my  executors,  administrators  and  assigns  forever." 

The  deed  was  never  recorded,  nor  was  it  seen  'till  after  the 
death  of  George  O'Dom,  in  1839.  On  the  7th  November,  1842, 
George  R.  O'Dom  sold  Nanny  and  her  children  to  the  defend- 
ant, and  died  in  April,  1851.  The  plaintiffs  are  his  children, 
and  have  brought  this  action  against  the  defendant,  to  recover 
the  value  of  Nanny  and  her  children. 

The  presiding  Judge  says,  "there  is  only  one  point  now  made 
in  the  case,  and  if  I  was  wrong  in  that,  then  the  plaintiffs 
ought  to  have  a  new  trial,  unless  the  Court  should  be  of  opinion 
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that,  on  the  construction  of  the  deed,  the  plaintiffs  took  no  inter- 
est. I  confess  my  own  view  of  the  case  was,  that  that  might 
be  the  final  result  of  the  case ;  but,  on  the  circuit,  I  thought  it 
was  best  to  hold  the  limitation  good.  I  thought,  however,  that 
a  deed  never  recorded,  locked  up  in  a  desk,  or  kept  in  the  pocket 
of  the  grantor  or  one  of  the  donees,  was  such  a  fraud  as  would, 
against  a  subsequent  purchaser,  without  notice,  defeat  it.  I  so 
instructed  the  jury,  and  they  found  for  the  defendant." 

The  opinion  of  this  Court  respecting  the  interests  of  the 
plaintiffs,  under  the  deed  of  George  O'Dom,  makes  it  unneces- 
sary to  express  any  judgment  on  the  ground  of  appeal  on  which 
the  motion  for  a  new  trial  rests.    Most  of  the  authorities  relied 
upon  by  the  counsel,  and  much  of  the  argument,  apply  to  cases 
involving  principles  which  regulate  testamentary  dispositions  of 
property.    The  principle  adopted  in  the  construction  of  the  be- 
quest in  BelPs  will  {Henry  if  Talbird  vs.  Archer,  Bail.  Eg., 
535,)  has  been  referred  to  in  argument,  and  applied  to  this  case; 
and  it  is  insisted  that  as  the  limitation  over,  is  not  after  an  inde- 
finite failure  of  issue,  the  children  of  George  R.  O'Dom  take  as 
purchasers.    Admitting  the  application  of  such  a  rule  to  the 
construction  of  a  deed,  it  does  not  necessarily  follow  that  be- 
cause the  words  used  by  the  donor  may  give  a  good  remainder 
over,  the  plaintiffs  will  therefore  take  as  purchasers.    The  con- 
tingency on  which  the  limitation  is  to  take  effect,  is,  if  either  of 
his  children  should  die  before  he  or  she  should  have  arrived  at 
the  age  of  twenty-one  years,  and  should  leave  no  child  or  chil- 
dren, of  their  bodies  begotten ;  or  if  they  should  all  die  befote 
they  arrive  at  the  age  of  twenty-one  years,  or  after  they  have 
arrived  at  the  age  of  twenty-one  years,  and  should  leave  no 
child  or  children,  of  their  bodies  begotten,  &c,  over.    These 
words  are  unlike  those  used  in  Bell's  will,  which  provided  only 
for  the  event  of  the  death  of  the  legatee  without  leaving  issue 
of  her  body,  alive,  and  which  "create  that  necessary  alternation 
between  the  limitation  over,  and  the  direct  gift  to  the  issue  as 
purchasers."    The  first  contingency  provided  for  in  this  deed, 
on  which  Nanny  and  her  increase  are  limited  over,  is,  if  George 
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R.  O'Dom  shall  die  before,  twenty-one,  and  shall  Jeave  no  child 
or  .children  of  his  body,  th^n  the  property  U  to  be  equally 
divided  among  such  of  the  children  as  may  then  be  living  and 
the  children  of  those  who  may  have  deceased.  These  words 
are  equivalent  to  those  used  in  William  Waller's  will,  ( Ward 
ads.  Waller,  2  Sp.,  786,)  without  the  necessity  of  changing  the 
disjunctive  or.  If  he  attained  to  twenty-one,  and  then  died 
without  leaving  issue,  the  remainder  over  would  not  have  taken 
effect.  "In  this  view,"  says  Judge  Wardlaw  in  Ward  and 
Walter,  "  the  executory  legatees  were  not  alternates  provided 
to  take  in  lieu,  and  in  default,  of  issue  living  at  the  death,  but 
their  right  so  depended  upon  such  default  of  issue  occurring 
within  a  particular  time,  that  death  after  that  time  might  con- 
fer nothing  upon  them,  although  no  issue  was  left  to  exclude 
them." 

The  second  contingeccy  provides  that  if  all  the  donor's  chil- 
dren shall  die  under  age ;  or  if  they  shall  all  die  after  they 
have  attained  to  the  age  of  twenty-one  years,  and  shall  leave 
no  child  or  children,  of  their  bodies  begotten,  then  the  property 
to  revert  back  to  the  donor.  The  event  here  contemplated  was 
that  if  all  his  children  should  die  either  before  or  after  they 
attained  to  twenty-one  years,  without  leaving  issue,  then  the 
property  to  revert;  and  this  contingency  is  not  inconsistent 
with  the  provision  for  his  surviving  children,  on  the  event,  that 
if  either  or  any  one  of  them  should  die  under  age,  and  leave  no 
child  or  children  of  then  bodies. 

The  language  used  in  this  deed,  and  the  contingencies  pro- 
vided for,  are  so  similar  to  those  in  William  Waller's  will,  that 
it  will  be  necessary  only  to  refer  to  the  very  satisfactory  distinc- 
tions there  made,  between  a  bequest  to  A,  and  his  issue,  with  a 
limitation  over  in  the  event  of  his  leaving  no  issue ;  and  a  be- 
quest to  A  and  his  issue  with  a  limitation  over,  if  A  die  under 
age,  and  without  leaving  issue.  In  the  former  case  the  limita- 
tion over  being  good,  it  was  held  in  Henry  and  Talbird  vs. 
Archer ',  that  the  issue  take  as  purchasers ;  in  the  latter,  "  the 
limitation  over,"  as  was  said  in  Ward  and  Waller,  "  had  no 
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necessary  connexion  with  the  time  of  death ;  but  the  intention 
seemed  to  be,  that  if  A  should  attain  the  age  of  twenty-one,  no 
restriction  of  his  estate  should  exist,  by  limitation  over,  or  oth- 
erwise." 

George  R.  O'Dom  having  attained  to  the  age  of  twenty-one 
years,  a  contingency  provided  for  in  the  deed,  his  interest  in 
Nanny  and  her  issue  became  absolute,  and  consequently  the 
sale  to  defendant  conferred  the  legal  ownership.  But  constru- 
ing the  deed  by  the  rules  which  are  strictly  applicable  to  gifts 
inter  vivos,  it  is  not  perceived  that  the  plaintiffs  had  any  other 
than  a  transmissible  interest.  A  deed  takes  effect  in  presently 
and  those  who  claim  a  direct  gift  by  deed,  must  show  delivery, 
either  actual,  or  constructive,  and  that  they  were  not  only  the 
beneficiaries  contemplated  by  the  donor,  but  that  they  were  in 
esse  at  the  time  the  deed  was  executed. 

"If  there  be  a  person  to  answer  the  description,  at  that  time, 
it  will  never  be  applied  to  another  coming  afterwards  into  exist- 
ence, who  may  come  within  the  terms  of  the  description." 
(McMeeken  vs.  Brummet,  2  Hill,  Ch.  638.)  The  donor  might 
have  reserved  to  himself  an  estate  for  life,  or  he  might  have 
given  a  future  contingent  interest  to  those  not  in  esse;  but  such 
an  intention  is  not  expressed,  nor  is  such  the  legal  effect  of  the 
deed. 

The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Withers  and  Whitnbr,  JJ.,  con- 
curred. 

Motion  dismissed. 
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ABANDONMENT. 

Vide  Common  Carriers,  3. 

ABATEMENT. 

Vide  Ordinary,  2. 

ADMINISTRATION  BOND. 

Vide  Ordinary*  h  &    Ordxnarjfs  Decree. 

ADMINISTRATORS. 

Vide  Ordinary,  1,  3.    Rent. 

ADVERSE  POSSESSION. 

Vide  Trttpa»»  to  Try  Title,  2,  3, 7,  8, 9. 

AGENCY. 

1.  A  clerk  employed  by  written  agreement  to  "  purchase  goods,  and  conduct  a  mer- 
cantile house  in  the  village  of  Lancaster,  upon  the  oash  system,"  with  a  certain 
sum  of  money  placed  in  his  hands  for  that  purpose,  has  no  authority  to  bind  his 
principals  for  goods  purchased  for  the  house,  on  credit    Stoddard  vs.  Mdlwain,  626 

2.  The  question,  whether  the  principals  (the  defendants)  had  oonflrmed  the  acts  of 
the  clerk  in  buying  goods  on  credit,  by  taking  and  selling  a  remnant  of  the 
goods,  and  receiving  and  collecting  notes  and  accounts  due  the  house,  after  they 
knew  that  he  had  purchased  goods  on  credit,  was  submitted  to  the  jury,  with 
proper  instructions,  and  their  verdict  for  the  defendants  the  Court  of  Appeals  re- 
fused to  disturb lb. 

Vide  Evidence,  1, 12. 

ALIEN. 

Vide  Escheat  and  Escheaior.    Widow. 

AMENDMENT. 

1.  Writ  in  slander  by  husband  and  wife,  for  words  spoken  of  wife :  motion  for  leavo 
to  amend  writ,  by  striking  out  wife's  name,  so  that  husband  should  bo  sole  plain- 
tiff for  words  spoken  of  wife :— Motion  refused.    Jones  vs.  Sharpton. 343 

2.  In  such  case,  wife  must  be  joined,  and  writ,  if  amended,  would  be  faulty lb. 

3.  The  Court  has  power,  in  oertain  cases,  to  grant  leave  to  amend  writs  of  capias  ad 
reap  j  semble lb. 
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4.  To  plaintiff  *b  replication,  admitted  to  be  bad,  there  was  a  general  demurrer,  but 
no  joinder  in  demurrer.  Before  the  cue  was  reached  on  docket,  plaintiff  moved 
for  leave  to  amend,  which  motion  was  not  entertained,  because  the  eaee  had  not 
been  reached.  The  case  was  afterwards  continued,  and,  then,  at  the  close  of  the 
term— the  usual  time  for  hearing  motions— plaintiff's  motion  was  renewed  and 
granted,  in  the  absence  of  defendant's  counsel.  On  appeal,  the  decision  of  the 
Judge  below  was  sustained.    MobUy  vs.  Mobley 431 

5.  A  motion  for  leave  to  amend  the  pleadings  is  generally  addressed  to  the  discre- 
tion of  the  Court •  •  •  •    26. 

6.  Before  judgment  rendered  upon  general  demurrer,  leave  to  amend  may  be 
granted. lb. 

7.  The  party  getting  leave  to  amend  should,  as  a  general  rule,  be  required  to  pay 
oosts. lb. 

Vide  Criminal  Law,  9.    Insolvent  Debtor s*  and  Prison  Bounds  Asts,  2. 
Ordinary,  3. 

APPEAL  PROM  ORDINARY. 

\li(>  Wills  and  Testament*,  1,2,3,4,7. 

ARREST  OP  JUDGMENT. 

Vide  Criminal  Law,  19. 

ASSAULT  AND  BATTERY. 

Vide  Criminal  Law,  1. 

ATTACHMENT. 

Wiio  Bond.    Cteto,  2,  3. 

AUCTION. 

Victo  Trover. 

BAIL. 

Vide  Satisfaction,  6. 

BANKS. 

Vide  Corporations. 

BASTARDY. 

1.  If  proceedings  for  bastardy,  under  the  Act  of  1839,  (11  Stat.  16,)  are  commenced 
before  the  child  has  attained  the  age  of  twelve  years,  the  father  may,  upon  con- 
viction, be  required  to  enter  into  recognisance,  with  sureties,  for  the  payment  of 
twenty-five  dollars,  annually,  for  the  maintenance  of  the  child,/rom  the  time  of 
Us  birth,  until  it  shall  attain  the  age  of  twelve  years.    State  vs.  Darby 362 

BILLS  OP  EXCHANGE. 

Vide  Money  Had  and  Received. 

BOND. 

1.  Defendant  in  Equity  being  in  oustody  of  the  shorin*,  under  an  attachment  to 
enforce  a  money  decree,  and  having  appealed,  was  enlarged,  on  his  giving  bond 
to  the  Master  to  pay  a  certain  sum  of  money  within  ten  days  after  the  decree  of  the 
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Appeal  Court,  "or  surrender  himself  a  prisoner  to  the  sheriff  under  the  attach- 
ment now  in  force  against  him."  The  attachment  was  then  withdrawn  from  the 
sheriff's  offioe  by  the  agent  of  the  plaintiffs  in  Equity,  and  was  never  re-lodged : — 
Held,  that  the  failure  of  defendant  to  pay  the  money  or  surrender  himself  to  the 
sheriff;  after  the  decree  of  the  Appeal  Court,  was  no  breach  of  the  bond — there 
being  by  the  act  of  the  plaintiffs  in  Equity  themselves,  no  attachment  of  force  in 
the  sheriff's  office,  under  which  the  sheriff  could  have  detained  the  defendant  In 

custody.    Gray  vs.  Gidiere 168 

Vide  Master  in  Equity.    Official  Bond.    Partnership,  1,  2. 

CASE. 

Vide  Overflowing. 

CAVEAT. 

1.  The  principle,  decided  in  Nicholas  vs.  Hubbard,  5  Rich.  267,  that  it  is  no  ground 
for  a  caveat  that  the  land,  for  which  a  grant  is  sought,  had  been  previously  granted, 
re-affirmed.    Dorn  vs.  Patterson. 91 

CHALLENGE. 

Vide  Criminal  Law,  11. 

CITY  COURT  OF  CHARLESTON. 

Vide  Jurors. 

COMMISSION. 

Vide  Master  in  Equity.    Officer,  J. 

COMMISSIONER  IN  EQUITY. 

Vide  Master  in  Equity. 

COMMON  CARRIERS. 

1.  Common  carriers  are  bound  to  deliver  goods  within  a  reasonable  time,  and  if  they 
fail  to  do  so,  without  disproof  of  negligence  on  their  part,  they  are  answerable  for 
such  damages  as  were  occasioned  by  the  delay.    Nettles  vs.  Railroad  Comp 190 

2.  In  such  case,  the  measure  of  damages  would  seem  to  be,  any  reasonable  loss  and 
expenses  which  had  been  occasioned  by  the  delay,  together  with  the  valuo  of  the 
goods  at  the  time  and  place  they  should  have  been  delivered,  deducting  therefrom 
the  value  according  to  their  condition  at  the  time  and  place  of  actual  delivery  or 
tender lb. 

3.  The  doctrine  of  technical  abandonment  is  not  applicable  to  common  carriers  as  to 
insurers lb. 

Vide  Railroads. 

CONFESSION. 

Vide  Criminal  Law,  7. 

CONFIRMATION. 

Vide  Agency,  2. 

CONTRACT. 

1.  Suit  by  plaintiff  alone  for  goods  sold  and  delivered  by  a  firm  of  which  plaintiff 
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and  one  B.  had  been  partners.  B.  had  assigned  all  hie  Interest  to  plaintiff:— 
Held,  that  plaintiff  oould  not  reoover,  without  showing  that  the  debt  to  the  Arm 
had  been  extinguished,  and  a  new  liability  assumed  to  (he  plaintiff;  alone,  by 
agreement  of  the  parties.    DeGroot  vb.  Darby 118 

2.  J.  D.  and  the  other  defendants  had  also  been  oopartners.  Before  the  dissolution 
of  their  copartnership,  J.  D.had  confessed  a  judgment  to  his  oopartners,  to  indem- 
nity them  against  the  demand  on  which  the  plaintiff  sued ;  and,  after  the  dissolu- 
tion, J.  D.  had  admitted  that  the  debt  was  due  the  plaintiff  alone :— Bdd,  that 
such  proof  did  not  show  an  extinguishment  of  the  old  debt  and  a  substitution 
of  a  new  one,  by  contract,  so  as  to  entitle  the  plaintiff  to  reoover  in  his  name 
alone. lb. 

3.  If  there  had  been  a  new  contract,  the  plamtiff  should  have  declared  upon  it  spe- 
cially     J*. 

4.  Defendant,  in  South-Carolina,  agreed,  March  16,  to  purchase  from  plaintiff,  in 
Georgia,  real  estate  in  Brunswick,  Georgia—the  sale  to  be  consummated  by  pay- 
ment and  conveyance  on  plaintiff's  arrival  at  Brunswick,  which  ho  expected  would 
be  in  a  short  time.  March  29,  defendant  wrote  to  plaintiff  that  his  son  would 
call  on  him  with  the  money  in  about  a  week  from  the  receipt  of  the  letter,  and 
that  he,  defendant,  would,  if  able,  caU  with  his  son.  May  12,  defendant  wrote 
to  plaintiff  that  he  felt M  compelled  to  decline  the  consummation  of  the  purchase," 
and  that,  if  his  reasons,  stated,  were  not  satisfactory,  he  "would  be  willing  to  pay 
a  reasonable  amount  in  consequence."  A  witness  testified,  that  alter  defendant's 
letter  of  may  12,  he  called  on  him  in  South-Carolina,  by  authority  of  plaintiff;  and 
11  told  him  plaintiff  was  ready  at  any  moment  to  make  titles ;  defendant  said  he 
oould  not  take  the  property."  The  Circuit  Judge  non-suited  the  plaintiff,  hold- 
ing, that  nothing  had  been  shown  to  excuse  the  plaintiff  from  the  neoessity  of  a 
tender  of  titles.    On  appeal, 

Held,  that  the  evidence  should  have  been  submitted  to  the  jury  to  inquire,  Whe- 
ther the  conduct  of  the  defendant  had  not  rendered  the  actual  tender  of  a  convey- 
ance a  nugatory  act    Dubignon  vs.  Loud 193 

5.  Held,  further,  that  it  would  seem  fit  to  inquire,  Whether  Brunswick  was  not  the 
place  stipulated  for  the  performance  of  all  that  was  to  be  done,  on  either  side ; 
and  if  so,  Whether  the  failure  of  defendant  to  attend  there,  in  person  or  by  repre- 
sentative, with  the  avowal  of  a  definitive  resolution  to  repudiate  the  contract, 
should  not  amount  to  a  complete  discharge  of  the  plaintiff  from  the  vain  act  of 
holding  up,  in  view  of  no  one,  a  deed  of  conveyance lb. 

6.  In  1849,  the  South-Carolina,  Georgia,  and  W.  6  A.  Railroad  Companies,  entered 
into  a  Joint  arrangement  to  carry  cotton  through  from  Chattanooga  to  Charleston, 
at  66  oents  per  100  lbs.  The  South-Carolina  Company  published  a  notice,  stating 
the  arrangement,  requesting  shippers  to  take  duplicate  receipts,  and  forward  one 
by  mail  to  their  agent  in  Hamburg,  "  in  order  to  fix  responsibility  on  this  Com- 
pany. With  these  precautions,  the  business  can  and  will  be  transacted  mutually 
satisfactory  to  all  concerned.  The  Roads  pledge  themselves  to  give  all  practicable 
despatch  to  cotton  entrusted  to  them  for  transportation."  The  action  was  to  re- 
cover for  damage  to  cotton  shipped  under  the  arrangement.  The  damage  occur- 
red before  the  cotton  reached  the  road  of  the  South-Carolina  Company,  the  de- 
fendants. Duplicate  receipts  had  been  taken  and  forwarded  to  the  agent  of  the 
defendants,  aooording  to  the  terms  of  the  notice : — 

Held,  that  the  three  Companies  were  Joint  contractors,  and  that  the  South-Caro- 
lina Company  were  liable  for  the  damage  which  occurred  in  the  transportation 
before  the  cotton  reached  their  road.    Brcutfordj*,  Railroad  Camp 201 
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7.  The  question,  Whether  the  contract  was  joint,  depending  not  only  upon  the  con- 
struction of  several  written  instruments,  but  also  upon  oral  evidence,  held,  that 

the  Circuit  Judge  was  right  in  submitting  that  question  to  the  jury 201 

Vi&o  Husband  and  Wife,  1.    Indemnity,  Contract  qf.    Interest.    Money 
Had  and  Received. 

CONSIDERATION. 

Vide  Evidence,  1.    Failure  qf  OontidSation. 

CONSIGNMENT. 

Vide  Nonsuit. 

CO-PARTNERSHIP. 

Vide  Partnership. 

COPY  DEED. 

Vide  Evidence,  15. 

CORPORATIONS. 

1.  Under  a  proper  construction  of  the  Aot  of  1862,  (12  Stat.  212,)  the  eight  new 
Banks  thereby  incorporated  have,  subject  to  the  additional  regulations  and  re- 
strictions imposed  by  the  said  Aot,  all  the  corporate  powers  and  privileges  belong- 
ing not  only  to  the  Planters  and  Meohanies'  Bank,  but  also  to  the  Union  Bank 
and  the  Commercial  Bank  of  Columbia,  under  their  original  charters.  State  vs. 
Lehre. 234 

2.  The  provision  in  the  9th  section  of  said  Aot,  that "  it  shall  not  be  lawful  for  any 
person  to  subscribe  for  shares  in  the  name  of  other  persons,"  was  not  intended  to 
exclude  a  bona  fide  subscription  for  stock  by  an  attorney  for  and  in  the  name  of 
his  principal ;  but  to  exclude  subscriptions  by  one  for  his  own  benefit,  in  the 
names  of  others. lb. 

3.  The  Commissioners,  appointed  under  the  provisions  of  the  Act,  to  take  subscrip- 
tions, had  the  power  to  require  one  offering  to  subscribe  for  stock  fcvthe  name  of 
another,  to  produce  satisfactory  evidence,  other  than  a  mere  power  of  attorney, 
that  the  subscription  was  intended,  bona  fide,  for  the  principal ;  and  if  such  evi- 
dence was  not  produced  to  reject  the  subscription lb. 

4.  Under  the  aforesaid  Aot  of  1662,  the  Commissioners  appointed  to  take  subscrip- 
tions, had  no  power,  in  case  of  over-subscription,  to  apportion  the  stock  among 
the  subscribers— that  belonged  to  the  corporation.  At  any  rate,  the  Commission- 
ere  had  no  such  power  after  the  subscribers  had  become  a  body  corporate  by  meet- 
ing under  the  notioe  of  the  Comptroller  General lb. 

5.  A  corporator,  who,  knowing  of  the  objection  to  the  legality  of  a  certain  class  of 
votes,  nevertheless  attends  a  meeting  of  the  corporation  at  which  the  voters  are 
decided  to  be  legal,  acquiesces  in  the  decision,  and  canvasses  and  votes  at  the  elec- 
tion, will  not  be  permitted  afterwards  to  question  the  titles  of  the  officers  elected, 

on  the  ground  that  that  class  of  votes  were  illegal lb. 

Vide  Highways,  3,  4,  6.    Mandamus.    Quo  Warranto. 

COSTS. 

1.  Where  a  witness  residing  out  of  the  district  has  been  examined  by  commission, 
and  he  afterwards  attends  under  subpoena  and  is  examined  on  the  stand,  only  the 

35 
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costs  of  the  subpoena  and  of  his  attendance  can  be  taxed— not  the  eoeta  of  the  com- 
mission also.    Railroad  Comp.YB.  Choice 40 

2.  In  eases  in  domeetio  attachment  within  the  higher  jurisdiction  of  the  Court,  the 
plaintiff's  attorney  ii  entitled,  under  the  fee  bill  of  1827,  to  ten  dollars,  "  in  addi- 
tion to  the  common  costs."    Bryan  vs.  Moor* 386 

3.  Bnt  in  anoh  eases  within  the  nan.  pro.  jurisdiction,  he  is  not  entitled  to  the  ten 
dollars  in  addition,  bnt  onlj  to  the  common  costs  allowed  in  sum.  pro.  eases lb. 

Vide  Amendment^  7.    Indemnity,  Contract  of,  2.     Witness,  8. 

COUNSEL. 

I.  If  counsel  do  not  attend  in  Court  at  the  usual  time  for  hearing  motions,  it  cannot 
be  presumed  that  they  object  to  that  which  can  be  lawfully  done :  semble.  MobUy 
vs.  MobUy 431 

Vide  Evidence,  13,  14. 

CRIMINAL  LAW. 

1.  In  an  indictment  for  an  assault  and  battery  upon  a  free  person  of  color,  it  is  not 
necessary  to  allege  that  he  is  a  free  person  of  color.    State  vs.  Young 1 

2.  Defendants,  three  in  number,  went,  with  another  person,  at  midnight,  in  a  frolic, 
and  upon  concert,  to  the  stable  of  prosecutor,  to  share  his  horse's  tail :  they  did 
so,  and  made  some  noise  whieh  aroused  the  prosecutor,  and  alarmed  his  family  :— 
Held,  that  defendants  were  guilty  of  a  riot.    State  vs.  Alexander. 5 

3.  The  game  called  Thimble,  or  Thimble  and  Ball*,  is  within  the  terms  of  the  Act  of 
1816,  against  gaming.    State  vs.  Red 8 

4.  Indictment  for  the  murder  of  a  slave  named  Joe,  the  property  of  a  person  un- 
known :—Held,  that  proof, 

That  the  person  killed  was  a  negro,  was  prima  facie  evidence  that  he  was  a  slave. 
State  tb.  Motley  and  Blackledge 327 

5.  That  he  called  himself  Joe,  and  was  so  called  by  the  prisoner,  was  sufficient  evi- 
dence of  his  name ;  and lb. 

6.  That  he  was  a  stranger  to  the  witnesses  who  saw  him  alive,  and  his  owner  un- 
known to  them*,  although  he  said  he  belonged  to  M.— and  that  his  remains,  when 
found,  were  in  such  a  state  that  they  could  not  be  identified,  was  sufficient  evi- 
dence to  sustain  the  allegation  that  he  was  the  property  of  a  person  unknown*  •  •  •    lb. 

7.  8o  much  of  a  confession  as  led  to  the  discovery  of  a  material  fact  may  be  given  in 
evidence,  although  the  party  was  induced  to  make  the  confession  by  persuasion 
and  hope  of  immunity lb. 

8.  An  objection,  that  one  of  the  grand  jurors,  who  found  the  bill,  was  mot  qualified 

to  act  as  a  juror,  comes  too  late  after  arraignment,  trial,  and  verdict lb, 

9.  On  the  separate  trial  of  B.,  upon  an  indictment  against  M.,  B.,  and  IL,  for  mur- 
der, the  jury  found  "  the  prisoner  guilty :"  the  Circuit  Judge  immediately  directed 
the  verdict  to  be  amended  by  the  foreman,  by  inserting  the  name  of  the  prisoner 
on  trial,  and  as  amended  to  be  published  in  the  presence  of  the  jury  before  they 
had  left  their  box  -.—Held,  on  appeal,  that  suoh  prooedure  was  proper. lb. 

10.  Where  two  or  more  persons  are  jointly  charged  in  the  same  indictment  with  a 
capital  offence,  they  have  not  a  right,  by  law,  to  be  tried  separately.  8uoh  sepa- 
rate trial  is  a  matter  to  be  allowed,  in  the  sound  diecretum  of  the  Court,  to  be  ex- 
ercised with  all  doe  regard  and  tenderness  to  prisoners,  aooording  to  the  known 
humanity  of  our  criminal  jurisprudence.    State  vs.  Wise  A  Johnson 412 

1 1 .  The  right  of  peremptory  challenge  is  not  a  right  to  select  the  jury,  but  a  right  to 
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r«>c*  a  certain  number  of  jurors;  and  that  right  will  bo  prosoi'f ad  unimpaired  to 
the  foil  extent  allowed  bylaw. /*. 

12.  That  a  denial  of  the  right  to  aever  may  lead  to  the  exclusion  of  the  testimony  of 
one  prieoner,  or  of  the  wife  or  husband  of  one,  for  the  other,  furnishes  no  reason 
why  the  right  should  be  held  to  exist :  nor  is  it  any  ground  for  exercising  the  dis- 
cretion of  the  Court  in  allowing  separate  trials,  that  one  prisoner  desires  the  testi- 
mony of  the  other. lb. 

1 3.  Difficulties  supposed  to  lie  in  the  way  of  the  exercise  of  a  sound  discretion,  mainly 
because  of  the  want  of  accurate  information  as  to  the  facts  on  which  the  judgment 
of  the  Court  should  rest ;  the  want  of  a  uniform  rule  in  all  questions  of  discretion ; 
and  the  hasard  incurred  by  intermingling  the  innocent  with  the  guilty,  furnish  no  • 
reasons  why  the  right  to  sever  should  be  held  to  exist lb. 

14.  Immediately  after  a  verdict  of  guilty,  in  a  capital  case,  was  published  by  the 
clerk,  the  prisoner's  counsel  moved  to  have  the  jury  polled :  nothing  appearing,  to 
create  a  doubt  in  the  mind  of  the  presiding  Judge  respecting  the  agreement  and 
concurrence  of  the  whole  jury,  the  motion  was  refused : — Held,  that  such  refusal 
was  proper. 16. 

15.  An  indictment  under  the  Act  of  1834,  (7  Stat  469,)  prohibiting  "  any  free  white 
person  being  a  distiller,  vender,  or  retailer  of  spirituous  liquors,"  from  selling, 
giving,  Ao.,  any  spirituous  liquors  to  a  slave,  must  allege  that  defendant  is  a  dis- 
tiller, vender  or  retailer  of  spirituous  liquors.    Stale  vs.  Thomas 481 

16.  The  indictment  contained  four  counts  for  grand  larcony ;  the  fifth  count  was  for 
receiving  eertaix^bank  bills  from  a  slave,  knowing  them  to  be  stolen,  contraformam 
atatuii;  and  the  sixth  oount  charged  the  same  offence  as  at  Common  Law,  for  re- 
ceiving a  purse,  handkerchief,  knife  and  gloves — the  four  first  counts,  therefore, 
charged  a  felony,  and  the  two  last  misdemeanors,  one  a  misdemeanor  under  the 
Act  of  1829,  (6  Stat.  393,)  and  the  other  a  misdemeanor  at  Common  Law.  At  the 
term  the  bill  was  found,  the  prisoner  appeared,  and  the  cause  was  continued.  At 
the  next  term,  he  olaimed  the  right  to  traverse,  which  was  refused.  He  was  then 
tried,  and  upon  sufficient  evidenoe  applicable  to  both  counts  for  misdemeanor, 
found  "guilty  of  receiving  stolen  grab,  knowing  them  to  be  stolen  :"—Hda\ 
That  the  prisoner  had  no  right  to  traverse  the  indictment  at  the  second  term. 
State  vs.  Posey. 484 

17.  That  the  counts  for  grand  larceny  and  receiving  stolen  goods  might  be  joined ;  •  •    lb. 

18.  That  the  two  counts  for  receiving  stolen  goods,  one  under  the  statute  and  the  other 

at  Common  Law,  might  also  be  joined ; lb. 

19.  That  any  uncertainty  in  the  verdict  as  to  whioh  of  the  two  counts  for  receiving 
stolen  goods  it  applied,  was  no  ground  for  arresting  the  judgment ;  though  such 
uncertainty,  if  one  count  was  good  and  the  other  bad,  or  the  punishment  under 

the  two  counts  were  different  in  kind,  might  be  ground  for  a  new  trial ; lb. 

20.  That  there  was  in  this  case  no  such  uncertainty,  for  the  word  "  goods,"  in  the  ver- 
dict applied  as  well  to  the  fifth  as  to  the  sixth  oount;  and,  therefore,  the  finding 
was  on  both  counts ; lb. 

21.  That  even  if  the  sixth  count  were  bad,  still  the  verdict  was  good  under  the  fifth 
count,  and  the  prisoner  could  be  punished  thereunder lb. 

22.  Since  the  Act  of  1829,  one  may  be  indicted  as  for  a  misdemeanor  at  Common  Law, 
for  receiving  stolen  goods ;  and  the  punishment  is  the  same  at  Common  Law  as  it 

is  under  the  Act :  semble lb. 

23.  An  indictment  for  buying  and  receiving  stolen  goods  (the  words  of  the  Act  being 

••  buy  or  receivV')  is  good lb. 

24.  The  fact  that  a  slave,  stolen  In  this  State,  was  found  five  months  afterwards  in 
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the  possession  of  the  prisoner  in  Alabama,  was  allowed  to  go  to  the  jury  as  evi- 
dence of  the  prisoner's  guilt ;  and  fortified  by  other  evidence  was  held  sufficient  to 

sustain  a  verdict  of  guilty.    State  vs.  Kinman 497 

Vide  Bastardy.    Jailer.    Officer,  2, 4, 6,  6.    Tavern  Keeper. 

DAMAGES. 

Vide  Common  Carriers,  1, 2. 

DEBT. 

Vide  Rent,  1,  2. 

DEDICATION. 

Vide  Highways,*,  6. 

DEMURRER. 

Vide  Amendment,  4, 6.    Rent,  2. 

DERELICT  ESTATE. 

Vido  Ordinary,  2. 

DISTRICT  OFFICER. 

Vide  Jailer.    Master  in  Equity.    Officer. 

DISTRIBUTIONS,  STATUTE  OF. 

Vide  Widow. 

DOMESTIC  ATTACHMENT. 

Vide  Co*,  2,  3. 

DORMANT  PARTNER. 

Vide  Partnership,  3. 

ESCHEAT  AND  ESCHEATOR. 

1.  W.,  a  naturalised  citizen,  having  collateral  kinsman  capable  of  inheriting,  made 
his  will,  and  thereby  devised  three  parcels  of  land  to  M.,  "  in  trust,  and  upon  con- 
dition for  the  said  M.  to  have  and  to  hold  the  said  lands  for  the  use  and  benefit  of 
my  brother  H.,  if  alive  at  my  death,  now  residing  in  Ireland— the  legal  title  to 
remain  and  be  vested  in  said  H.,  until  such  time  as  the  said  H.,  now  an  alien, 
shall  become  duly  qualified,  according  to  the  Acts  of  Congress,  to  take  and  hold 
real  estate.  When  the  said  H.  becomes  qualified,  the  said  M.  is  hereby  di- 
rected to  execute  to  the  said  H.  a  valid  conveyance  in  fee  of  said  lands :— the  rents 
and  profits  of"  (two  of  the  parcels  described)  "  to  go  to  the  said  H.,  from  the  time 
of  my  decease."  W.  died.  H.  being  alive  at  his  death,  took  no  step  toward  be- 
coming a  citizen,  but  conveyed  all  his  interest  under  the  will  to  L.  and  S.  The 
esoheator  procured  an  inquisition,  finding,  according  to  the  ordinary  form  undor 
the  Escheat  Act  of  1787,  and  contrary  to  the  truth,  that  W.  died  seised,  without 
leaving  any  person  who  can  claim  from  him  by  descent  or  purchase,  and  that  the 
lands  were  escheated.  The  inquisition  was  traversed,  separately,  by  M.,  by  the 
heirs  of  W.,  by  L.  and  by  S.    McCaw  vs.  GaVbraUh * 74 

2.  It  was  hdd,  that  M.  took  the  legal  estate  in  fee,  subject  to  a  trust  for  H.  during 
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his  life,  or  until  he  should  become  a  oitisen  and  receive  conveyance  in  fee;  and  if 
H.  should  die  without  becoming  a  oitisen,  a  resulting  trust  for  the  heirs  of  W.»  •  •  •    lb. 

3.  Thatno  legal  estate  eould  have  been  conveyed  by  H.  to  L.  and  S. lb. 

4.  That  lands  and  accumulated  profits  might  be  held  in  trust  to  await  the  naturali- 
sation of  an  alien,  to  whom,  on  that  event,  they  were  to  be  conveyed :  but  that 
the  trust  under  which  the  profits  of  two  parcels  were  to  go  absolutely  to  an  alien, 
was  contrary  to  policy,  and  liable  to  forfeiture  for  the  alienage  of  the  cestui  que 
trust. lb. 

6.  That  as  the  alien  was  alive,  an  inquisition  of  office,  aooording  to  the  facts  as  they 
exist,  should  be  found,  and  upon  that  the  esoheator  might  go  into  equality  to 
compel  execution  of  the  forfeitable  trust,  for  the  benefit  of  the  State lb. 

6.  That  the  Escheat  Act  covers  not  only  oases  of  technical  escheat,  but  all  oases  of 
forfeiture  to  the  sovereign,  wherever  the  person  last  seised  is  divested  by  opera- 
tion of  law lb. 

7.  But  that  the  inquisition  which  has  been  found  is  unsuitable  to  the  ease,  and  must 

be  quashed,  leaving  the  escheator  to  proceed  as  he  might  be  advised lb. 

8.  Where  a  citiien  of  this  State  dies  intestate,  leaving  an  alien  widow,  a  resident  of 
this  State,  his  real  estate  does  not  escheat;  and  his  widow,  if  there  be  no  other 
heir  capable  of  taking  by  descent,  is  entitled  to  the  whole  under  the  Acts  of  1828 
and  1826,6  Stat  362,284.    Ford  vs.  Husman 166 

ESTOPPEL. 

1.  J.  L.  executed  a  deed  of  certain  negroes  in  trust  to  pay  his  debts.  The  negroes 
were  sold  under  senior  executions  against  J.  L.,  and  the  purchaser  conveyed  them 
to  the  wife  of  J.  L.,  so  that  his  marital  rights  attached  :—Hdd,  that  this  was  in 
effect  the  removal  by  J.  L.  of  a  lien  or  incumbrance  on  the  negroes ;  and  that 
they  remained  in  his  hands  subject  to  the  provisions  of  the  trust  deed.  Wiley, 
Banks  A  Co.  vs.  Lawson 162 

2.  Where  one  sells  and  conveys  property,  and  afterwards  destroys  or  removes  a  Hen 
or  incumbrance  upon  it,  such  destruction  or  removal  enures  to  the  benefit  of  his 
vendee 16. 

3.  B.  entered  and  held  under  W.,  and  defendant  entered  under  B.  Plaintiff  pur- 
chased W.'s  interest  at  sheriff's  sale  -.—Held,  that  defendant  was  estopped  from 
disputing  plaintiff's  title.    Thomson  vs.  Peaks 363 

Vide  Trespass  to  Try  Title,  10. 

EVIDENCE. 

1.  The  payee  of  a  note,  payable  to  himself  or  bearer,  said  on  the  day  after  it  bore 
date,  he  then  having  the  note  in  his  possession,  that  it  was  given  for  a  gaming  con- 
sideration, and  that  he  had  sold  it  The  action  was  by  the  bearer : — Held,  that 
such  declarations  were  competent  to  go  to  the  jury  to  show  that  the  note  was  given 

for  a  gaming  consideration.  Sharp  vs.  Smith 3 

2.  An  agency  oreated  by  writing,  held,  not  to  preolude  evidenoe  by  parol  to  show  a 
further  special  agency  to  do  a  particular  act.     Williams  vs.  Cochran 46 

3.  Plaintiff  authorised  defendant,  his  debtor,  to  make  payment  to  L.  C,  and  after- 
wards said,  If  L.  0.  would  acknowledge  the  payment,  he  would  admit  it : — Held, 
that  the  oral  declaration  of  L.  C.  was  admissible,  after  his  death,  to  show  the  pay- 
ment.   Click  vs.  Hamilton. < 66 

4.  It  is  within  the  discretion  of  the  Court  to  arrest  the  examination  of  a  witness, 
which  is  causelessly  protracted.  Such  discretion  should,  however,  be  cautiously 
and  soundly  exercised.    Morein  vs.  Solomons 97 
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5.  Where  the  Court  below  overruled  a.  question  m  imnssssssry  and  improper,  »mv 
trial  was  refused-- the  question,  though  proper,  having  been  repeatedly  an- 
swered by  the  witness  before lb. 

6.  Irrelevant  question  overruled,  and  new  trial  refosed lb. 

7.  J.  D.,  deceased,  was  indebted  to  8.  by  note  for  $1,000  .—Held,  Uiat  the  oral  de- 
clarations of  the  deeeaeed  wen  inadmissible  to  prove  that  the  note,  though  i 
natty  payable  to  8.,  was  really  for  the  benefit  of  defendant,— it  mot  i 
that  such  declarations  were  against  the  interest  of  the  declarant,  or  that  he  pos- 
sessed competent  knowledge  of  the  facts,  or  that  it  was  his  doty  to  know  them-  •    lb. 

8.  A  witness  who  had  been  already  examined  in  the  oause,  but  who  was  not  under 
subpoena,  deolined  again  to  go  upon  the  stand,  and  the  presiding  Judge  refused 

to  compel  him.    New  trial  on  that  ground,  refused '*• 

9.  A  paper  cannot  be  read  to  a  witness  examined  by  commission,  for  the  purpose  of 
refreshing  his  memory,  where  it  is  neither  sent  with  the  commission,  nor  referred 

to  in  the  interrogatories.    Floyd  vs.  Mintaey 181 

10.  In  trespass  quart  dausumf regit,  a  cropper  or  overseer,  who  was  to  receive  from 
the  plaintiff,  as  compensation  for  his  services,  a  share  of  the  crop  planted  in  the 
field  in  which  the  trespass  was  committed,  is  a  competent  witness  for  the  plain- 
tiff.   Carter  vs.  Pinchbeck 366 

11.  Defendant  had  lioense  to  drive  bis  wagon  over  plaintiff's  land  by  a  certain  route. 
Defendant's  slave,  who  drove  the  wagon,  sometimes  went  by  that  route,  and  some- 
times by  a  shorter  one,  through  plaintiff's  field,  and  this  was  an  action  of  tres- 
pass for  hauling  by  the  shorter  route :— Held,  that  the  presumption  was,  that  the 
slave  went  the  shorter  route  by  defendant's  direction,  and  the  omit  was  on  him  to 
rebut  the  presumption lb. 

12.  In  an  action  on  an  open  account  for  goods  sold  and  delivered  to  the  infant  sen 
of  defendant's  intestate,  who  was  living  with  his  father  when  the  debt  was  con- 
tracted, plaintiff,  after  proving  that  the  wife  of  intestate  had  been  his  general 
agent,  offered  in  evidence,  as  proof  of  an  admission  of  the  demand  by  the  intestates 
a  sealed  note  given  to  the  plaintiff  by  the  wife,  in  her  own  name,  for  the  amount 
of  the  account  :—Held,  that  the  note  was  admissible  as  evidence  for  the  purpose 

for  which  it  was  offered.    Colgan  vs.  Phillips 350 

13.  In  order  to  protect  a  communication  on  the  ground  that  it  was  professional,  it 
must  appear  that  the  attorney  was  acting,  at  the  time,  in  the  character  of  legal 
adviser.    Branden  o>  Nether*  vs.  Crowing. 469 

14.  A  communication,  however  confidential,  to  a  friend,  though  that  friend  be  a  law- 
yer, and  the  general  lawyer  of  the  party,  touching  a  matter  wherein  the  relation 

of  attorney  and  client  does  not  exist,  is  not  privileged lb. 

15.  A  copy,  from  the  Register's  office,  of  a  deed,  recorded  before  1839,  is  admissible 
in  evidence,  though  the  probate  does  not  appear  in  the  registry,  nor,  of  course, 
upon  the  copy  offered  in  evidence.    Lamar  vs.  Raysor 609 

16.  Where  a  paper,  offered  in  evidence,  is  designed  to  subserve  a  purpose  merely 
collateral  and  subsidiary,  the  most  stringent  proof  of  its  authenticity  is  not  in 
general  required 76. 

17.  A  witness  giving  his  opinion  as  to  the  value  of  a  tract  of  land,  said,  it  was  worth 
•10  per  acre,  and  was  permitted  by  the  Judge  to  say,  that  S.  M.  told  him  that 
there  were  600  acres  i—Held,  that  such  testimony  was  not  incompetent,  it  amount- 
ing to  nothing  more  than  the  witness's  opinion  that  the  whole  tract  was  worth 
•6,000.    Means  vs.  Means 633 

18.  Where  a  deed  is  introduced  on  a  collateral  point,  slight  proof  of  handwriting  is 
enough 76 
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19.  It  is  a  matter  of  discretion  with  the  Circuit  Judge  whether  a  paper  shall  he  seat 

out  with  the  jury  or  not 533 

Vide  Criminal  Law,  4,  5,  6,  7, 24.  Highways,  5,6.   Husband  and  W\fe.    Over- 
Jlowing.  Presumptions.   Railroads,  2,3, 4.    Trespass  to  Try  Title,  4.    Wills  and 
Testaments,  1.     Witness. 

FAILURE  OP  CONSIDERATION. 

1.  Defendants,  in  order  to  raise  money  to  pay  for  a  negro  they  had  bargained  for, 
drew  a  promissory  note  payable  to  the  plaintiff,  upon  which  he  advanced  the  mo- 
ney. The  negro  proved  to  be  unsound  i—Held,  that  defendants  could  not  show  the 
unsoundness  as  a  defence  to  the  action  on  the  note — the  consideration  of  which 
was  not  the  prioe  of  the  negro,  but  the  money  advanced.  Pierce  vs.  Cameron, 
McVermid  6>  Mustard 114 

FORFEITURE. 

Vide  Escheat  and  Escheator,  6. 

FRAUD. 

Vide  Insolvent  Debtors,  and  Prison  Bounds  Acts,  3,  4,  6.    Parent  and  Child. 

FRAUDS,  STATUTE  OF. 

Vide  Trover,  1. 

FREE  PERSON  OF  COLOR. 

Vide  Criminal  Law,  1 . 

GAMING. 

Vide  Criminal  Law,  3.    Evidence,  1. 

GRAND  JURORS. 

Vide  Criminal  Law,  8. 

GRAND  LARCENY. 

Vide  Criminal  Law,  17. 

GRANT. 

Vide  Presusnptions,  2.     Trespass  to  Try  Title,  6,  6. 

HANDWRITING. 

Vide  Evidence,  18. 

HIGHWAYS. 

1.  There  exist  in  this  State  two  classes  of  public  ways— (1)  Public  highways ;  (2) 
Neighborhood  roads,  or  private  paths.  These  last  have  either  been  laid  out  by 
public  authority,  or  the  right  to  the  use  of  them  has  been  acquired  by  grant  or 
prescription,  by  those  residing  in  a  particular  neighborhood;  they  arc  not  under  the 
jurisdiction  of  the  Commissioners  of  Roads,  and  are  kept  in  repair  by  the  voluntary 
labor  of  the  residents  of  the  neighborhood  j  the  public,  however,  has  the  right  to 
their  use,  and  for  their  obstruction  an  indictment  is  the  remedy.    State  vs.  Pettis.  390 
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2.  The  erection  of  a  gate,  continued  for  more  than  twenty  yean,  by  the  owner  of 
the  soil,  aoroAB  a  neighborhood  road  or  private  path— -which  gate  is  opened  and 
shut  at  pleasure,  and  hinders  no  one  from  the  use  of  the  road— does  not  amount  to 

an  extinguishment,  though  it  may  to  a  modification  of  the  public  easement. /&. 

3.  Where  the  Legislature,  in  incorporating  a  Town,  gave  the  Council  authority  to 
keep  open  and  in  good  repair  all  the  roads,  streets  and  highways,  within  the  cor- 
porate limits,  and  there  were,  at  the  time,  but  two  public  roads  within  the  limits, 
though  a  map  or  plan  of  the  town,  laying  it  off  into  streets  and  squares,  had  been 
previously  made  by  surveyors— Held, , 

That  it  was  a  question  to  be  submitted  to  the  jury  and  decided  by  them,  what 
roads,  streets  and  highways  the  Legislature  had  in  contemplation  when  they  used 
those  words  in  the  charter— whether  they  intended  only  the  two  roads  then  open 
and  in  use,  or  the  streets  delineated  on  the  map  or  plan ;  and  if  they  intended  the 
latter.    Town  Council  of  Aiken  vs.  Lithgoe 425 

4.  That  it  was  competent  for  the  Legislature  to  set  aside  for  public  use  the  spaces 
delineated  as  streets  on  the  map  or  plan,  and  to  invest  the  Council  with  authority 

to  open  and  keep  them  in  repair 26. 

5.  Defendant  had  purohased  of  R.  a  lot  of  eighteen  acres  of  land  within  the  corpo- 
rate limits,  over  which  several  of  the  streets,  as  delineated  on  the  plan,  passed. 
Upon  a  further  question,  whether  R.  had  dedicated  those  streets  to  the  public  use, 
held, 

That  it  was  oompetent  to  show,  as  against  the  defendant,  by  parol,  that  while  R. 
was  owner  of  defendant's  lot  and  other  lands  within  the  corporate  limits,  the 
Council  had  dug  a  well  for  public  use,  at  the  instance  of  R.,  on  another  street, 
known  only  as  such  from  its  being  delineated  upon  the  plan ;  and,  also, lb. 

6.  That  it  was  oompetent  to  show  conveyances  by  R.,  while  owner  of  defendant's  lot, 
of  other  lands  within  the  corporate  limits,  calling  for  the  disputed  streets  as  boun- 
daries     lb- 

HUSBAND  AND  WIFE. 

1.  In  an  action  against  husband  and  wife  upon  a  contract  alleged  to  have  been  made 
by  the  wife  dum  sola,  though  the  acts  and  declarations  of  the  husband  cannot  be 
given  in  evidenoe  to  show  a  ratification  or  confirmation  of  a  contract  which  the 
wife  had  never,  in  fact,  made,  or  to  throw  a  liability  upon  her  which  she  had 
never  assumed,  yet  such  evidenoe  is  oompetent  for  the  purpose  of  showing  that 
the  oontraot  alleged  had  been,  in  fact,  made  by  the  wife,  and  was  valid  and  sub- 
sisting at  the  time  of  the  marriage.     Williams  vs.  Cochran 45 

2.  Plaintiff  claimed  a  certain  negro,  under  an  alleged  parol  gift  from  defendant,  his 
father-in-law.  The  negro  had  been  sent  home  with  plaintiff  and  his  wife,  when 
they  removed  from  defendant's,  more  than  a  year  after  the  marriage : — Held,  that 
defendant,  for  the  purpose  of  showing  that  the  negro  had  been  only  loaned,  might 
give,  in  evidenoe,  as  part  of  the  res  gestae,  a  paper  signed  by  plaintiff 's  wife,  and 
bearing  date  a  few  days  before  their  removal  from  defendant's,  containing  a  pro- 
mise to  return  the  negro  when  called  for.    Lark  vs.  Cunningham 57 

3.  Where  the  husband  uses  the  wife  as  a  channel  through  which  he  claims  a  title  to 
chattels  by  gift  from  another,  the  alleged  donor  may  give  in  evidence  the  acts 
and  declarations  of  the  wife,  made  at  the  time  of  the  alleged  gift,  though  such 
acts  and  declarations  were  not  known  to  the  husband,  for  the  purpose  of  show- 
ing that  there  was  in  fact  no  gift,  but  only  a  loan lb. 

Vide  Amendment,  1,  2.    Escheat  and  JBscheator,  8.    Evidence,  12.    Parent 
and  Child.    Witness,  I,  2. 
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INCUMBRANCE. 

Vida  Ettoppd,  1,  2. 

INDEMNITY,  CONTRACT  OF. 

1.  On*  who  if  indemnified,  by  contract,  against  a  particular  debt,  and  is  afterwards 
compelled  by  Che  creditor  to  pay  it,  is  entitled,  in  his  action  founded  on  the  con- 
tract of  indemnity,  to  recover  interest  on  the  amount  paid,  from  the  time  of  pay- 
ment; and  his  declaration  need  not  contain  a  count  for  the  interest.  Sims  vs. 
Gouddock 23 

2.  So,  also,  he  may,  as  a  general  rule,  recover  any  costs  be  may  have  been  com- 
pelled to  pay,  and  interest  thereon /* 

INDICTMENT. 

Vide  Criminal  Law,  1,   15,  16,  17,  18,  19,  20,  21,  22,  23.    Highway;  1. 
Officer,  3,  6. 

INDORSER. 

Vide  Satisfaction,  1,  2,  4,  5. 

INQUISITION. 

Vide  Escheat  and  Escheator,  1,  5,  7. 

INSOLVENT  DEBTORS'  AND  PRISON  BOUNDS 

ACTS. 

1.  One  who  has  taken  the  benefit  of  the  Insolvent  Debtors'  Act,  cannot  afterwards 
plead  the  statute  of  limitations  to  a  debt  which  existed,  unbarred,  at  the  time  of  his 
discharge,  although  it  was  contracted  after  the  filing  of  his  petition  for  the  benefit 

of  the  Act.    Hagoodm  Robinson 43 

2.  At  the  trial  of  an  issue  upon  a  suggestion  of  fraud  under  Insolvent  Debtors1  Act, 
motion  by  creditor  for  leave  to  amend  his  suggestion,  by  charging  that  effects  had 
come  to  the  possession  of  the  applicant  since  tike  making  up  of  the  issue — knowledge 
of  which  had  oome  to  the  creditor  only  during  the  trial— refused.  Martin  vs. 
Solomons 97 

3.  A  debtor  running  off  negroes  from  Mississippi  to  Texas,  for  the  purpose  of  defeating  ' 
his  creditors,  is  such  a  fraud  as  will  deprive  him  of  the  benefit  of  the  Insolvent 
Debtors1  Acts  in  this  State.     Wiley ,  Banks  ^  Co.  m.  Lawson 152 

4.  Where  a  debtor  conveys  land  to  a  trustee  for  the  benefit  of  his  creditors,  his  after- 
wards selling  and  conveying  the  land  to  another,  inasmuch  as  it  tends  to  hinder 
and  delay  the  creditors,  may  be  sueh  a  fraud  upon  them  as  will  deprive  him  of  the 
benefit  of  the  Insolvent  Debtors'  Acts lb. 

5.  New  trial,  on  the  ground  that  the  finding  of  the  jury  on  the  different  issues  upon  a 
suggestion  under  the  Insolvent  Debtor's  Act,  was  contradictory,  refused.  Bran- 
den  if  Nelhers  vs.  Qowing 459 

6.  Where  an  applicant  for  the  benefit  of  the  Insolvent  Debtor's  Act  is  charged  with 
having  made  a  fraudulent  disposition  of  his  estate,  it  need  not  appear  that  the  dis- 
position was  made  within  thwe  months  before  hisoenfinement 16. 

INTEREST. 

1 .  A  written  oontract  to  pay  a  stipulated  sum  for  work  to  be  done— the  contractor  bind- 
ing himself  to  finish  it  by  a  day  fixed— carries  interest  from  the  time  the  work  is 

36 
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finished.    Kennedy  vs.  Bamiceil y  •  ••  •■» 124 

Vide  Indemnity,  Contract  of.    Pleading. 

JAILER. 

1.  A  jailer  is  an  officer  amenable  to  the  provisions  of  the  Act  of  1629  (6  Stat.  390) 
"  for  the  punishment  of  the  official  misconduct  of  district  officers."  State  vs.  Sel- 
lers    368 

2  A  jailer  indicted  for  official  misconduct  cannot  show  in  defence,  that  his  appoint- 
ment was  not  in  writing;,  as  required  by  the  Act  of  1839 lb. 

3.  Furnishing  prisoners  under  his  charge  with  spirituous  liquors,  may  amount  to  offi- 
cial misconduct,  for  which  a  jailer  may  be  convicted  under  the  Act  of  1 829 lb 

Vide  Sheriff,  4. 

JOINT  CONTRACT. 

Vide  Contracts,  6,  7. 

JUDGMENT. 

Vide  Satisfaction.    Trespass  to  Try  TUU,  9,  10 

JURISDICTION. 

Vide  Ordinary,  I,  3. 

JURORS. 

1.  The  jurors  of  the  City  Court  of  Charleston  are  not  entitled,  under  any  Act  of  the 
Legislature,  to  be  paid  by  the  State.    Ex  parte  Lopez 123 

Vide  Criminal  Law,  8, 11, 14. 

LANDLORD  AND  TENANT. 

Vide  Estoppel,  3.     Trespass  to  Try  Title,  2, 3, 10. 

LEVY. 

LCD.  defendant  in  execution,  gave  sheriff  a  paper,  acknowledging  a  levy  of  cer- 
tain chattels,  and  sheriff  made  a  memorandum  of  the  levy  on  the  execution.  C. 
D.  afterwards  sold  the  chattels,  and  for  this  conversion  the  sheriff  brought  trover 
against  him  :—Held\  that  the  sheriff  could  recover  without  proving,  at  the  trial, 
that  the  chattels  had  ever  been  within  his  power  or  control.    Rhame  vs.  McRoy-    37 

LIEN. 

Vide  Estoppel,  1,  2. 

LIMITATION  OF  ESTATES. 

1.  A  father  by  deed  gave  to  each  of  his  three  children,  Q.  0.  being  one,  "  their  chil- 
dren, heirs,  executors,  administrators  or  assigns  forever,"  a  slave;  and  provided 

(1)  that  if  either  of  the  donees  should  die  under  the  age  of  twenty-one  yean, 
leaving  no  child,  then  over  to  "  all  or  any"  of  his  children  then  living,  Ac ;  and 

(2)  if  all  should  die  under  the  age  of  twenty-one  yean ;  or  should  die  over  that 
age,  leaving  no  child  or  children  "  to  whom  the  said  slaves  might  descend,"  then 
said  slaves  to  revert  to  the  donor.  G.  0.  arrived  at  full  age,  and  then  died,  leav- 
ing children,  having  first  sold  the  slave  given  to  him :  Held,  that  the  children 

of  G.  0.  were  not  entitled  as  purchasers.    (/JDom  vs.  Davis 536 
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LIMITATIONS,  8TAUTE  OF. 

1.  A  slight  acknowledgment,  made  before  (he  statutory  period  is  complete,  is  suffl- 

oientto  take  a  ease  out  of  the  statute  of  limitations.    Dtloach  7*.  Turner 143 

Vide  Insolvent  Debtor*'  and  Prison  Bounds  Acts,  1.     Trespass  to  Try  Title*, 
1,2,  7,  8,  9. 

LOCATION. 

Vide  Trespass  to  Try  Title,  4. 

MANDAMUS. 

1 .  Before  a  mandamus  to  compel  a  party  to  perform  a  particular  act  or  duty  can  be 
applied  for,  a  demand  upon  the  party  to  perform  the  act  or  duty  must  be  made. 
State  vu.Lehre 234 

2.  An  objection,  however,  for  want  of  a  demand,  comes  too  late,  after  the  merits  of 
the  ease  have  been  discussed lb, 

3.  If  the  return  to  a  mandamus  si  jtoteris  shows  that  it  is  impossible  to  perform  the 
act  required,  a  peremptory  mandamus  will  not  be  granted lb 

Vide  Corporations.     Quo  Warranto. 

MASTER  IN  EQUITY. 

1.  E.  L.  being;  the  incumbent  dejure^  was,  on  December  3,  1844,  re-eleoted  Master 
in  Equity  for  Charleston  District,  for  the  term  of  four  years.  On  December  9, 
his  official  bond  was  executed ;  on  the  24th  it  was  approved  by  the  Commissioners 
and  the  Attorney  General,  and  on  March  31,  1845,  it  was  deposited  with  the  Trea- 
surer. His  commission  was  issued  May  6,  1845,  and  no  oath  was  endorsed  upon 
it,  except  the  oath  prescribed  by  the  amendment  to  the  4th  article  of  the  consti- 
tution. E.  L.  continued  to  serve  as  Master  during  the  whole  term  for  which  he 
had  been  re-elected,  and  for  defaults  committed  during  that  term,  this  action  was 
brought  against  a  surety  on  his  official  bond  of  December  9,  1844 : — 

Held,  that  because  E.  L.  did  not  sue  out  his  commission  within  the  time  limited 
by  the  Act  of  1840,  4  3,  was  no  defence  to  the  action.  State  qf  South-  Carolina  vs. 
Turner  and  Oatewood 216 

2.  Held,  further,  that  tjecause  E.  L.  did  not  take,  subscribe,  and  endorse  upon  his 
commission,  the  prober  oaths  of  office,  as  directed  by  the  Act  of  1840,  f  4,  was, 
also,  no  defence  to  tjle  action Jb. 

3.  On  December  1,  1848,  E.  L.  was  again  elected  Master  in  Equity  for  Charleston 
district.  On  the  4th  of  the  same  month  his  bond  was  executed.  On  the  7th  Feb- 
ruary, 1849,  it  was  approved  by  the  Commissioners  and  the  Attorney  General,  and 
deposited  with  the  Treasurer,  and  on  the  next  day  his  commission,  without  seal, 
was  issued.  E.  L.  continued  to  serve  as  Master  until  May,  1851,  when  he  re- 
signed ;  and  for  defaults  committed  after  December,  1848,  this  action  against  a 
srety  on  his  official  bond  of  December  4,  1848,  was  brought : — 

Kddy  that  because  the  bond  was  not  approved  and  deposited  with  the  Treasurer 
within  the  time  prescribed  by  the  Act  of  1840,  S  3,  was  no  defence  to  the  action  •  •   lb. 

4.  Held,  further,  that  because  the  commission  was  not  under  seal,  was,  also,  no  de- 
fence to  theaotion 76, 

5.  The  provisions  of  sections  3  and  4  of  the  Act  of  1840,  requiring  the  Master  elect  to 
tender  his  bond  for  approval,  deposit  it  with  the  Treasurer,  sue  out  his  commis- 
sion, and  take,  endorse  upon  the  commission,  and  subscribe,  certain  oaths,  within 
a  given  time,  are  merely  directory.    Failure  or  neglect  to  comply,  is  cause  of  for- 
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,  feitnre;  but  if  the  Master  ezereia*  the  duties  ef  Ms  omto,  fjukr  to  election,  his 
official  acts,  m  to  third  persons,  are  valid,  and  for  official  default!  nil  sureties  are 
liable i*. 

Vide  Officer,  1,  2.     Official  Bond. 

MERGER. 

Vide  Partners/tip,  {. 

MISDEMEANOR. 

Vide  Criminal  Law,  22. 

MONEY  HAD  AND  RECEIVED. 

1.  E.  R.  purchased  from  an  agent  of  the  Bank  a  draft  on  the  Bank,  and  intoned  it  to 
S.  F.  Tito  Bank  refused  payment :—Hda\  that  E.R.,  nofciritMaae^tlto toma- 
to, might  recover  the  amount  he  had  paid  for  the  draft,  in  an  notion  against  the 
Bank  for  money  had  and  reoeired.    RandotpkvB.Bank 134 

2.  The  draft  had  been  endorsed  and  sent  to  8.  F.  to  pay  a  debt  which  B.  B.  owed  him, 
which  debt  8.  F.  had  assigned  to  P.;  and  P.  presented  the  draft  to  the  Bank  for 
payment.  The  refusal  of  the  Bank  to  pay,  was  because  8.  F.  was  largely  indebted 
to  them,  and  they  claimed  the  right  to  retain  the  amount  of  the  draft,  as  his 
creditors:  Held,  that  this  was  no  defence  to  the  notion  of  B.  R^  who  sued  for  the 
useofP lb. 

MURDER. 

Vide  Criminal  Law,  4,  6, 6,  9. 

NAME. 

Vide  Criminal  Law,  6. 

NATURALIZATION. 

Vide  Widow,  2. 

NEGRO  STEALING. 

Vide  Criminal  Law,  24. 

NEW  TRIAL. 

1 .  Where  a  new  trial  is  moved  for  on  the  ground  that  the  evidence  was  too  alight  to 
warrant  the  verdict,  it  is  hard  to  lay  down  any  useful  or  practical  rule  as  a  guide 

to  the  discretion  of  the  Court.     William*™.  Cochran 46 

2.  New  trial  ordered,  the  verdict  being  without  evidence  to  sustain  it.  Reed  vs.  (ro- 
tate    126 

3.  The  mere  leaning  of  a  Judge,  in  charging  a  jury  upon  a  question  of  fact,  advene 
to  a  party,  is  no  ground  for  a  new  trial—at  any  rate  in  a  civil  case.  Stoddard  vs. 
McMuain 626 

4.  An  erroneous  decision  of  the  circuit  Judge  on  a  matter  immaterial  to  the  lame, 
and  which  could  not  have  had  the  slightest  effect  on  the  verdict,  is  no  ground  for 

a  new  trial.    Means  vs.  Means 633 

VWe  Criminal  Law,  19.    Evidence,  6, 6, 8.    lwmkmt  Debtor*  and  Priam 
BoundeAete,S. 
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NONSUIT. 

1.  Plaintiffs,  in  Baltimore,  consigned  certain  goods  to  defendants,  in  Charleston,  who 
were  auctioneers  and  commission  merchants,  and  they  sold  the  goods.  The  notion 
was  for  the  proceeds  of  the  sale.  Defendants,  when  the  goods  arrived,  did  not 
claim  as  owners,  bnt  said  to  a  witness,  they  had  a  lien  by  reason  of  advances  to 
one  B.,  who  had  possession  of  one  of  the  bills  of  lading.  On  this  evidence  the 
plaintiffii  were  non-suited,  and  the  Court  of  Appeals  set  the  non-suit  aside,  holding 
that  the  evidence  entitled  the  plaintiffii  to  go  to  the  jury.  Graff  o>  Co.  vs.  Cald- 
well   130 

OATH  OP  OFFICE. 

Vide  Muster  in  Equity,  2.  5. 

OFFICE. 

1.  The  mode  of  appointment  enters  not  into  the  essentials  of  an  office ;  nor  does  the 

duration  of  the  office.    Staters.  Sellers 366 

Vide  Officer.    Quo  Warranto,  1,  2. 

OFFICER, 

1.  The  only  efficacy  imparted  to  the  official  title  of  an  officer  etoet  by  a  strict  compli- 
ance with  the  direotionsof  the  law,  sueh  as  giving  bond,  suing  out  his  commission, 
taking  the  oaths  of  office,  Ac.,  within  the  prescribed  time,  is  to  protect  the  title 
against  forfeiture.  If  the  State  sees  proper  to  excuse  his  delinquency  by  granting 
him  a  commission,  the  defects  in  his  title  are  cured ;  and  if  he  be  already  in  office, 
his  do  facto  title  is  immediately  converted  into  a  title  de  jure  having  relation 
back  to  the  time  of  his  election ;  or  if  he  be  not  in  office,  his  right  to  enter  be* 
comes  unquestionable.    State  of  Bo.  Co.  vs.  Toomer  a>  Gatewood. 216 

2.  It  is  the  duty  of  the  offioer  eleot  to  perfect  his  title  by  complying  with  the  direc- 
tions of  the  law.  His  failure  to  do  so  is  his  own  wrongful  neglect,  and  is  no  de- 
fence to  an  action  against  his  sureties  on  his  official  bond lb 

3.  An  officer  who  has  assumed  the  duties  of  the  office  cannot  himself  dispute  the  va- 
lidity of  his  own  appointment,  even  where  he  is  proceeded  against  crimmaHter. 
State  vs.  Setters 368 

4.  The  Act  of  1829  includes  all  officers  whose  authority  does  not  extend  beyond  a 
district,  whether  it  be  limited  to  a  territorial  subdivision  or  not lb. 

5.  It  cannot  be  said  that  an  officer's  authority  is  not  limited  to  a  single  district,  be- 
cause special  circumstances  may,  occasionally,  give  him  privileges  beyond  it-  •  •  •    lb. 

6.  An  offioer  whose  term  has  expired,  or  who  has  resigned,  or  been  removed,  may  be 
indicted  under  the  Act  of  1829 lb. 

Vide  Jailer.    Master  in  Equity.    Office.    Official  Bond. 

OFFICIAL  BOND. 

1 .  Judgment  for  the  penalty  of  the  official  bond  of  a  Master  in  Chancery,  was  entered 
in  a  suit  instituted  by  A.  B.  Other  suitors,  whose  actions  were  pending  at  the 
same  time,  were  then  ordered  to  file  suggestions.  At  the  dose  of  the  term,  A.  B. 
proposed  to  prove  his  damages  and  take  a  verdict  as  upon  a  writ  of  inquiry.  The 
other  suitors  objected,  as  there  was  not  time  to  try  all  the  cases ;  and  A.  B.'s  case 
was  continued,  that  all  the  oases  might  be  tried  at  the  same  term.  Mitchell  vs. 
Laurens 109 

2.  A  judgment  for  the  penalty  of  an  official  bond,  is  for  the  benefit  of  all  who  may 
prove  damages  upon  breaches  assigned.    The  judgment  and/,  fa.  thereon  create 


568  INDEX. 

the  lieu.  Sniti  pending  at  the  same  time  will  be  consolidated,  and  if  the  dam- 
ages aliened  in  those  suits  exoeed  the  penalty,  the  creditors  will  take  ratably. 
Until  the  penalty  is  exhausted,  a  creditor  afterwards  obtaining  an  assessment  of 
damages  upon  breaoh  assigned,  has  only  to  indorse  the  amount  of  his  damages 

upon  the/./a.  and  direct  the  sheriff  to  collect  it lb. 

3.  It  is  no  part  of  the  contract  of  the  sureties  to  an  official  bond,  that,  before  their 
liability  shall  attach  their  principal  shall  strictly  comply  with  all  the  require- 
ments of  the  law,  so  as  to  constitute  himself,  before  entering  upon  the  duties  of  his 
office,  in  all  respects  and  in  every  particular,  an  officer  de  jure,  and  not  an  officer 

defacto  merely.    State qf  So.  Co.  vs.  Toomer  fy  Gatewood. 216 

Vide  Master  in  Equity.    Officer,  1,  2. 

OFFICIAL  MISCONDUCT. 

Vide  Jailer. 

ORDINARY. 

1.  An  Ordinary  has  jurisdiction  to  make  a  decree  against  an  administrator  in  favor 

of  an  assignee  of  distributees.    Ordinary  vs.  Mathews 26 

2.  Defendant,  as  Ordinary,  had  taken  charge  of  a  derelict  estate  under  the  Act  of 
1839,  and  suit  was  brought  against  him  on  a  debt  of  the  intestate.  Pending  the 
sui^  the  Act  was  repealed,  and  defendant  pleaded  the  repeal  in  abatement:— 
Held,  that  defendant's  plea  was  not  good,  unless  he  added  to  it  plan*  adminiatra- 
vit<npleneadministravitpraUer.    Strobhart  vs.  MorraU 140 

3.  After  the  time  for  appealing  from  his  decree  had  elapsed,  the  Ordinary  again  cited 
the  administrator  to  appear  before  him,  and,  upon  his  default,  proceeded  to  amend 
the  decree  by  allowing  interest,  and  declaring  the  proportion  to  which  each  distri- 
butee was  entitled  :—Rela\  that  the  Ordinary  had  jurisdiction  thus  to  amend  his 
decree ;  and  in  a  suit  on  the  administration  bond  against  the  surety,  commenced 
before  the  amendment  was  made,  recovery  was  had  upon  the  decree  as  amended 
Ordinary  yb.  Mortimer 175 

Vide  Ordinary  s  Decree. 

ORDINARY'S  DECREE. 

1.  In  an  action  on  the  administration  bond,  the  Ordinary's  decree  is,  as  to  the  party 

in  whose  favor  it  was  pronounced,  conclusive.    Ordinary  vs.  Mathews 26 

Vide  Ordinary,  1, 3. 

OVERFLOWING. 

1.  In  case  for  overflowing  land,  the  action  may  be  maintained  on  proof  of  plaintiff's 
possession — such  possession  being  presumptive  evidence  of  title.  KvmbraU  vs. 
Walker 422 

PARENT  AND  CHILD. 

1.  Though  a  father,  when  he  pats  slaves  in  the  possession  of  his  married  daughter, 
may  annex  conditions  to  the  delivery— as,  for  instance,  he  may  reserve  the  title 
in  himself— and  they  will  be  binding  on  the  husband,  though  be  be  ignorant  of 
them ;  yet  there  must  be  good  faith  in  the  transaction,  for  if  it  be  fraudulent,  as 
against  the  husband,  his  rights  will  rest  upon  the  delivery — the  conditions  being 
void  as  to  him.    Lark  vs.  Cunningham 376 

2.  A  father  put  slaves  in  the  possession  of  his  married  daughter,  and  took  from  her 
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a  paper,  by  which  she  promised  to  return  them  when  called  for,  and  suoh  paper 
was  designedly  ooneealed  from  the  husband.  The  jury  baring  found  that  the  con- 
dition annexed  to  the  delivery  was  fraudulent  as  against  the  husband,  and  that 
his  marital  rights  had  attached,  the  Court  of  Appeals  refused  to  disturb  their 

verdict Jo. 

Vide  Husband  and  Wife,  3,  4. 

PARTNERSHIP. 

1.  A  promissory  note  drawn  by  a  firm  is  not  merged  in  a  bond  and  mortgage  giren, 
at  the  same  time  and  for  the  same  debt,  by  one  of  the  partners,  in  the  name  of 
the  firm,  but  without  the  knowledge  or  consent  of  his  copartners.  Pierce  vs. 
Cameron,  McDcrmid  o/  Mustard * 114 

2.  A  bond  executed  by  one  partner  in  the  name  of  the  firm,  without  the  assent  or 
knowledge  of  his  partners,  is  the  bond  of  the  individual  who  executed  it lb. 

3.  A  sealed  note  given  by  the  ostensible  partner,  individually,  does  not  extinguish 
the  original  cause  of  action  as  against  a  dormant  partner— the  connexion  being 
unknown,  at  the  time,  to  the  creditor.    Chamberlain  o>  Bancroft  vs.  Madden-  •  396 

Vide  Contract,  1,  2,  3.     Witness,  4,  7. 

PASSENGER. 

Vide  Railroads,  I,  2,  4. 

PAYMENT. 

Vide  Evidence,  3.    Sheriff,  1, 2. 

PLEADING. 

1.  A  count  for  interest  is  unnecessary  where  the  law  gives  it  as  a  matter  of  course. 
£tm*vs  Goudelock 23 

2.  Assumpsit  for  goods  sold  and  delivered.  The  declaration  contained  no  count  for 
interest,  nor  was  it  claimed  in  the  bill  of  particulars  :—Held,  that  plaintiff  was  not 
entitled  to  recover  interest  on  proof  of  a  special  agreement  to  pay  it.    De  Groot 

vs.  Darby 118 

Vide  Amendment,  4, 5, 6, 7.    Contract,  1, 2, 3.    Criminal  Late.    Indemnity, 
Contract  of,  1.     Ordinary,  1. 

PLBNE  ADMINISTRAVIT. 

Vide  Ordinary,  2. 

POLLING  THE  JURY. 

Vide  Criminal  Law,  14. 

PRACTICE. 

1.  Motion  by  plaintiff  to  strike  out  certain  count*,  made  during  the  trial,  and  after 
he  knew  that  the  presiding  Judge  thought  he  could  not  recover  on  those  counts, 
refused.    Deloach  vs.  Turner 143 

2.  Though  it  is  the  duty  of  the  oirouit  Judge  to  leave  all  questions  of  fact  to  the  jury, 
yet  this  does  not  preclude  him  from  expressing  his  opinion,  and  giving  to  them 
the  aid  of  his  experience  upon  the  weight  of  the  evidence ;  and  where  his  impres- 
sions are  strong,  he  may  express  them  freely.    Kxrkwood  vs,  Gordon 474 

Vide  Amendment.     Counsel.    Criminal  Law,  9,  10,  14,  16.    Evidence,  4,  19. 
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Ntmmtit.    qfitial  Sand,  1, 2.    RepUtm.    StftToeMm,  3,  6.     WmandTmta- 
iMft,  1,  2, 8, 4.    WUn»m,6. 

PRESUMPTIONS. 

1.  Where  son-in-law  enters  upon  land  under  a  conveyance  from  father-in-law,  ex- 
pressed to  be  for  valuable  consideration)  no  presumption  arises  that  the  land  was 
intended  aa  a  gift    Deloach  vs.  Turner 143 

2.  A  possession  by  several  eonaeontively  for  more  than  twenty  yean,  though  neither 
held  for  that  period,  raises  the  presumption  of  a  grant    Thomson  vs.  P«o*«-- ••  363 

Vide  Trespass  to  Try  Title,  5,6. 

PRINCIPAL  AND  AGENT. 

Vide  Agency. 

PRINCIPAL  AND  SURETY. 

Vide  Witness,  1,  2,  3. 

PRIVATE  PATHS. 

Vide  Highway*,  1,  2. 

PROMISSORY  NOTES. 

Vide  Evidence  1,  12.  Failure  of  Consideration.  Partnership,  1.   Satisfaction, 
1,2,4,5,6. 

QUO  WARRANTO. 

1.  Quo  warranto  will  not  lie  against  one  claiming  office  under  a  supposed  corpora- 
tion, if  no  such  corporation  exists.    State  tb.  Lehre 234 

2.  Though  quo  warranto  may  issue  against  one  claiming  office  under  a  corporation, 
who  was  not  elected  by  a  majority  of  legal  votes,  yet  the  fact  must  be  made  to 
appear,  that,  deducting  the  illegal  votes  he  received,  he  was  not  elected 76. 

3.  An  information  in  the  nature  of  a  quo  warranto  is  not  allowed  of  course,  but  only 

in  the  exercise  of  a  sound  discretion Jo 

Vide  Corporations.    Mandamus. 

RAILROADS. 

1.  In  respect  to  the  baggage  of  passengers,  Railroad  Companies  are  common  carri- 
ers, and  liable  for  the  same,  unless  excused  by  the  act  of  God,  or  the  enemies  of 
the  country.    Dill  vs.  Railroad  Comp 158 

2.  A  oheok  in  the  possession  of  a  passenger  is  evidence  that  his  baggage  was  deliv- 
ered to  the  Company;  and  as  a  trunk  is  the  usual  means  by  which  a  passenger 
conveys  his  baggage,  it  is  evidence  that  a  trunk,  with  its  contents,  was  delivered-    lb. 

3.  In  the  absence  of  proof  as  to  the  contents  of  the  trunk  and  their  value,  the  jury 
may  give  damages  proportioned  to  the  value  of  the  articles  which  they,  in  their 
judgment,  think  the  trunk  did  and  might  fairly  contain lb. 

4.  The  plaintiff  himself  cannot  be  sworn  to  prove  the  articles  and  their  value  which 
the  trunk  contained •* A 

5.  Defendants,  a  Railroad  Company,  undertook  to  carry  plaintiff's  cotton  from  Ches- 
ter to  Charleston.  A  very  large  freshet  swept  off  the  Railroad  bridge  over  the 
Congaree  river,  and  owing  thereto,  the  cotton  was  delayed  on  the  road  twenty- 
one  days  beyond  the  usual  time.  During  the  delay,  the  price  of  cotton  fell  in  the 
Charleston  market,  and  plaintiff's  cotton  was  injured  on  the  road  by  bad  handling 
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and  tha  bursting  of  the  bags  :—£Iakf,  that  for  the  loe*  occasioned  by  the  delay,  de- 
fendants ware  not  liable,  as  the  delay  was  attributable  to  the  aetof  God;  bat  thai 
for  the  loss  sustained  by  the  injury  to  the  cotton  on  the  road,  they  were  liable. 
LtR/brd  rw.  Railroad  Camp 409 

Vide  Common  Carrier*.    Contract*,  6,  7. 

RATIFICATION. 

Vide  Agency,  2. 

RECEIVING  STOLEN  GOODS. 

Vide  Criminal  Late,  16,  17,  18,  19,  20,  21,  22,  23. 

RENT. 

1.  Debt  lies  against  an  administrator  for  rent  upon  a  parol  lease  made  to  the  intes- 
tate.   McEwen  rs.Joy 33 

2.  Where  debt  is  brought  against  an  administrator,  an  objection  to  the  form  of  action 
most  be  taken  by  demurrer lb. 

3.  Rent  reserved  by  parol  has  the  same  preeedenee,  under  the  Act  of  1789,  in  a 
course  of  administration,  as  rent  reserved  by  specialty ;  and  it  makes  no  differ- 
ence whether  the  rent  is  due  at  the  death  of  the  intestate,  or  has  become  due 
afterwards lb. 

4.  When  sued  in  his  representative  character  only,  an  administrator  is  tiame  for  the 
whole  rent,  to  the  extent  of  the  assets  in  his  hands,  without  regard  to  the  profits 
received  by  him  from  the  unexpired  term lb. 

REPLEVIN. 

1.  Plaintiff  in  replevin  may  give  his  bond  to  the  sheriff,  for  prosecuting  the  suit  with 
effect,  Ac.,  before  suing  out  his  writ  of  replevin :  tembU.    Luther  vs.  Arnold  •  •  •  ■  397 

2.  If  after  giving  bond  the  writ  is  sued  out  in  time  for  the  pleadings  to  be  perfected 

at  or  before  the  term  next  ensuing  the  distress,  it  is  within  time lb. 

RESULTING  TRUST. 

1.  The  Law  Court  cannot  notice  a  resulting  trust.    Thomson  yb.  Peaks 353 

Vide  Escheat  and  Eeeheator,  2. 

RETAILER. 

Vide  Criminal  Law,  15.    Tavern  Keeper. 

RIOT. 

Vide  Criminal  Law,  2. 

ROADS. 

Vide  Highways. 

RULE  TO  SHOW  CAUSE. 

Vide  So^/odton,  1  3, 6. 

SATISFACTION. 

1.  J.  gave  his  negotiable  note  to  W.,  who  indorsed  it  before  due  and  for  valuable  con- 
sideration to  N.    N.  sued  J.  and  W.  separately,  as  drawer  and  indorse^  and  reoor- 

37 
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end  judgments.  W.  paid  the  judgments  against  himself,  and  took  an  assignment 
from  N.  of  the  judgment  against  J.:— On  role  to  show  cause  why  satisfaction 
should  not  be  entered  of  the  judgment  of  N.  against  J.,  held,  that  the  payment  by 
W.  of  the  judgment  against  himself  was  no  satisfaction  of  the  Judgment  against  J.; 
and  that  W.,  as  the  assignee,  might  e nforce  the  judgment  against  J.  WUsotiv*. 
Wright 399 

2.  Where  separate  judgments  are  recovered  against  the  drawer  and  indorser  of  a 
promissory  note,  and  the  indorser  pays  up  the  judgments  against  himself,  and  takes 
at  the  same  time,  an  assignment  of  the  judgment  against  the  drawer,  this  latter 
judgment  is  not  extinguished,  but  may  be  enforced  by  the  assignee. Tb 

&  On  a  rule  to  show  cause  why  satisfaction  of  a  judgment  should  not  be  entered,  the 
Law  Court  will  take  notice  of  and  enforce  the  equitable  rights  of  the  parties : 
eemble lb. 

4.  The  terms  of  the  Act  of  1849  (11  Stat.  556)  providing  for  the  protection  of  a  surety 
making  payment  of  a  debt  secured  by  judgment,  are  large  enough  to  cover  the 
case  of  an  indorser  paying  a  judgment  against  himself,  there  being  one,  also, 
against  the  drawer lb. 

6.  If,  in  such  case,  the  drawer  should  have  a  defence,  available  against  the  indorser, 
but  not  against  the  indorsee,  upon  affidavit  of  the  facts  the  Law  Court  might  order 
an  issue ;  or  he  might  go  into  Equity,  and  there  obtain  relief :  eembU lb. 

6.  Where  separate  judgments  were  recovered  against  two  joint  and  several  makers 
of  a  promissory  note— both  being  principals— and  judgment  was  afterwards  recov- 
ered against  the  bail  of  one  of  them,  who  paid  the  judgment,  on  the  bail  bond, 
against  himself,  and  took  an  assignment  of  both  the  original  judgments,  held,  on 
rule  to  show  cause,  that  the  payment  by  the  bail  of  the  judgment  against  himself 
was  no  satisfaction  of  the  judgment  against  the  makers  of  the  note.  Rice  vs. 
Wright 407 

SEAL. 

1 .  Sum.  pro.  on  sealed  note.  The  signature  of  defendant  was  proved.  The  note  was 
shown,  by  inspection,  to  be  a  printed  form,  with  the  blanks  filled  up  in  writing. 
No  words  in  the  body  of  the  note,  such  as,  witness  my  hand  and  seal,  indicated  that 
it  was  intended  to  be  under  seal ;  but  a  printed  [l.  8.]  appeared  opposite  defen- 
dant's signature : — The  Judge  below  held  that  the  note  was  under  seal,  and  this 
Court  refused  to  disturb  his  decree.    Gilea%  Davis  fy  HUl  vs.  Mauldin 11 

SEALED  NOTE. 

1.  Where  the  payee  transfers  a  sealed  note,  and  writes  his  name  upon  it  in  blank, 
such  indorsement,  without  more,  imports  merely  an  assignment  of  the  note,  and 

not  a  guaranty  also.    Tryon  vs.  DeHay 12 

Vide  Partnership,  3.    Seal. 

SEPARATE  TRIAL. 

Vide  Criminal  Law,  10,  12, 13. 

SHERIFF. 

1 .  Payment  by  sheriff  to  plaintiff's  attorney  after  notice  from  plaintiff  not  to  do  so, 

is  no  payment    Reedvt.  Goettie 126 

So,  also,  it  is  no  payment,  if,  instead  of  actually  paying  the  money,  the  sheriff 
applies  it  to  a  debt  due  him  by  the  attorney,  taking  from  him  a  receipt  as  plain- 
tiff's attorney lb. 
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3.  Verdict  for  defendant  upon  proceedings  under  Act  of  1846,  (11  Stat.  358,)  to  re- 
cover the  sum  withheld  and  five  per  cent,  per  month,  is  no  bar  to  an  action  on  the 
sheriff's  bond  for  the  money  actually  received :  sembU lb. 

4.  Without  misconduct  on  his  part,  a  sheriff  is  not  liable,  criminaHUr,  for  the  jailer. 
State  vs.  Sellers 368 

Vide  Levy. 

SLANDER. 

Vide  Amendment)  1,  2,  3. 

SLAVE. 

Vide  Criminal  Law,  4, 5, 6,  16,  24.    Evidence,  1 1 

STEALING  SLAVE. 

Vide  Criminal  Law,  24. 

STREET. 

Vide  Highways,  3,  4,  6,  6. 

SURETY. 

Vide  Master  in  Equity.    Officer,  1,  2.     Official  Bond,  3. 

TAVERN  KEEPER. 

1.  The  4th  section  of  the  Act  of  1849,  (11  Stat.  567)  provides,  that  every  licensed 
tavern-keeper  shall  have  and  keep  certain  specified  provision  for  the  entertain- 
ment of  travellers,  "upon  pain  of  forfeiting  his  license  and  recognisance,  and 
Using  subject  to  the  like  penalties  as  for  selling  without  license :" — Held,  that, 
upon  an  indictment  for  retailing  without  license,  the  State  might  show,  that  de- 
fendant, a  licensed  tavern-keeper,  had  not  kept  the  specified  provision,  and  upon  - 
such  proof,  the  retailing  being  admitted  or  proved,  defendant  might  be  lawfully 
convicted.    State  vs.  Seise 618 

TENDER  OF  CONVEYANCE. 

Vide  Contract,  4,  5. 

TOWN  COUNCIL. 

Vide  Highways,  3, 4, 5. 

TRAVERSE. 

Vide  Criminal  Law,  16. 

TRESPASS  TO  TRY  TITLE. 

1.  Plaintiffs,  in  trespass  to  try  title,  claimed  under  a  junior  grant,  and  by  adverse 
possession  of  their  tenant.  The  possession  had  not  oontinued  for  the  full  statu- 
tory period  when  the  writ  was  issued: — Held,  that  the  possession  after  the  issuing 
of  the  writ  could  not  be  united  with  that  which  existed  before,  so  as  to  perfect 
plaintiffs'  title,  and  entitle  them  to  recover.    Hood  vs.  Palmer 138 

2.  One  cannot  show  that  bis  permissive  was  changed  into  an  adverse  possession, 
without  proving  that  notice  of  the  change  was,  in  some  way,  received  by  the 
landlord.    Floyd  vs.  Mintsey 181 
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3.  AoU  and  declarations  of  the  tenant  in  this  State,  and  the  fact  that  the  lanAetd 
made  no  claim  to  the  land  during  the  period  the  possession  was  alleged  to  he 
advene,  are  not  sufficient  evidence  that  the  landlord,  whose  retidenee  was  in  ano- 
ther State,  had  notice  that  the  tenant  had  changed  the  character  of  hie  posses- 
sion from  a  permissive  to  an  adverse  one. • lb. 

4.  In  trespass  to  try  title,  a  plat  made  from  a  survey,  without  notice  to  the  opposite 
side,  may  be  given  in  evidenoe,  upon  the  question  of  location  or  identity— the 
surveyor  fortifying  the  plat  by  his  oath.    Keman  vs.  Keenan. 345 

5.  A.  G.  entered,  as  purchaser,  under  a  bond  to  make  title,  on  demand,  after  he  (A. 
G.)  should  procure  a  plat  of  the  premises  from  a  surveyor,  and  held  possession 
seventeen  years,  when  he  died.  On  his  death  his  heirs  continued  to  occupy  the 
land  fifteen  years  more,  when  they  sold  it  i—Hcld, 

That  the  possession  of  A.  G.  and  his  heirs,  was  sufficient  to  raise  the  presumption 
of  a  grant.    KimbraU  vs.  Walker 422 

6.  That,  to  raise  such  presumption,  the  possession  of  those  holding,  as  purchasers, 
under  the  heirs  of  A.  G.,  could,  if  necesaapy,  be  tacked  to  the  possession  of  A. 

G.  and  his  heirs lb'. 

7.  That  the  possession  of  A.  G.  and  his  heirs  was  adverse,  and  sufficient  to  give  title 
under  the  statute  of  limitations,  both  ss  againrt  A.  G.'s  vendor,  and  a  third  per- 
son claiming  by  paramount  title lb. 

8  Where  one  enters  under  a  written  contract  to  purchase,  and  the  execution  of  a  con- 
veyance is  only  postponed  that  the  land  may  be  surveyed  and  a  plat  made,  he 
may  be  regarded  as  holding  adversely  from  the  time  of  his  entry. lb. 

9.  One  having  possession  of  land  may  hold  the  same  adversely,  and  acquire  title  by 
sueh  possession  for  the  statutory  period,  although  there  was  a  judgment  against 
the  owner  when  the  possession  commenced,  or  one  was  recovered  against  him 
afterwards,  and  the  land  was  sold  by  the  sheriff  before  the  statutory  period  was 
complete.    Lamar  vs.  Raysor. 609 

10.  Certain  co-tenants  of  plaintiffs  sued  J.  B.,  who  was  tenant  of  defendants,  for 
the  land,  and  recovered  judgment.  J.  B.,  when  sued,  set  np  no  claim  to  the 
land,  and  gave  no  notice  to  defendants : — Held, 

That  the  defendants  were  not  estopped  by  the  recovery  in  the  action  against  J.  B. 

from  disputing  plaintiffs'  title,  in  this  action lb. 

Vide  Estoppel,  3. 

TROVER. 

1.  Defendants  offered,  at  public  auction,  a  negro  for  sale  on  credit — note  and  ap- 
proved surety  to  be  given  by  the  purchaser.  The  terms  were  in  writing.  Plain- 
tiff was  the  highest  and  last  bidder,  and  his  name  was  so  entered.  Plaintiff  ten- 
dered a  note  with  a  responsible  surety,  but  defendants  refused  to  accept  it  and 
deliver  the  negro  :—-ffeld> 

That  the  contract  of  sale  was  not  within  the  statute  of  frauds ;  and  that  plaintiff, 
by  his  tender  of  the  note,  had  aoquired  such  property  with  the  right  of  posses- 
sion, as  enabled  him  to  maintain  trover  against  the  defendants  for  their  refusal 
to  deliver  the  negro.    Simmons  vs.  Anderson 67 

2.  The  purchaser  of  a  chattel  at  auction,  upon  offering  to  comply  with  the  terms  of 
the  sale,  may  maintain  trover  against  the  vendor  for  refusing  to  deliver  the  chat- 
tel     Jb 

Vide  Levy. 

TRUSTS. 

Vide  Escheat  and  Eschtator,  1,  2,  3,  4,  6,  6. 
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VENDORS. 

Vide  Contract*,  4,  5.    Ettoppel 

VERDICT. 

Vid«  Criminal  Law,  9,  19,  20,  21. 

WAYS. 

Vide  Highways. 

WIDOW. 

1.  S.  K.,  a  naturalised  oitisen,  died  intestate,  leaving  a  widow,  who  was  a  resident 
of  this  Stete  and  an  alien ;  he  left  also  a  brother,  who  was  a  naturalized  citizen : 
Held, 

As  to  the  real  estate  of  S.  K.,  that  his  brother  was  his  sole  distributee— the  widow 
being  entitled  to  no  share.    Keenan  vs.  Keenan 345 

2.  The  widow  of  S.  K.,  after  his  death,  made  application  and  became  naturalised:— 
Held, 

That  her  subsequent  naturalisation  did  not  operate  retro-aotively,  so  as  to  divest 
the  brother,  and  vest  her  with  a  share  of  the  land lb. 

3.  The  Act  of  1807  (5  Stat,  574,)  has  no  application  to  the  ease  ;  and  the  widow 
cannot  claim  under  the  Act  of  1828  (6  Stat,  363,)— the  intestate,  S.  K.,  having 
left  an  heir  capable  of  taking  under  the  statute  of  distributions lb. 

Vide  Escheat  and  EscJuator,  8. 

WILLS  AND  TESTAMENTS. 

1.  The  Ordinary  had  admitted  to  probate,  in  solemn  form,  a  last  will  and  testa- 
ment, and  an  appeal  was  taken  by  the  two  distributees.  One  of  the  appellants 
assigned  all  her  interest  to  a  trustee  for  the  other,  who  was  an  infant ;  and,  on 
motion,  the  Circuit  Judge  gave  leave  to  strike  her  name  from  the  record,  with 
permission  for  the  cause  to  proceed  in  the  name  of  the  infant  alone,  by  guardian 
ad  litem.  At  the  trial,  the  party  whose  name  had  been  stricken  from  the  record 
was  offered  as  a  witness  for  the  infant  appellant,  and  objected  to  as  incompetent, 
because  liable  for  costs  which  had  accrued  while  she  was  a  party  to  the  record. 
The  objection  was  overruled,  and  she  was  examined :— On  appeal,  the  opinion  of 
the  Circuit  Judge  on  both  points  was  sustained.    Freeman  vs.  Jenninge 381 

2.  A  motion  to  strike  from  the  record  the  name  of  a  party  is  addressed  to  the  sound 
discretion  of  the  Court lb. 

3.  An  appeal  from  the  Ordinary's  decree  admitting  to  probate,  in  solemn  form,  a 
last  will  and  testament,  may  be  prosecuted  in  the  name  of  any  party  interested, 
who  is  dissatisfied  with  the  decree lb. 

4.  If  pending  the  appeal  one  of  the  appellants  should  release  or  assign  his  interest, 
and  his  name  be  stricken  from  the  record,  the  other  appellants  may  go  on  with 

the  cause lb? 

5.  Where  a  will  is  read  over  to  the  testator,  and  he  approves  of  it  understandingly 
by  executing  it,  all  previous  verbal  instructions  are  superseded.  Wkitloek  vs. 
Wardlaw 463 

6.  A  mere  mistake  by  the  draftsman  not  amounting  to  fraud,  or  not  calculated  to 
change  materially  the  testator's  disposition  of  his  estate,  will  not  vitiate  his  will ; 
Semblt ' Ik 

7.  On  an  issue  by  way  of  appeal  from  the  Ordinary  the  will  must  stand  or  fall. 
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The  Law  Court  can  neither  add  a  clause  to  the  will,  nor  correct  the  dispositions 
made  by  the  testator—  SembU 76. 

8.  If  the  legatee  who  is  benefitted  by  the  mistake,  admits  and  oorrecU  it,  in  the  ab- 
sence of  fraud,  all  ground  for  mailing  the  will  U  gone — SembU lb. 

9.  Equity  might  correct  a  mistake  by  setting  up  a  trust  pro  tanio:  pie  CNball,  J.    lb. 

10.  "  Capacity  enough  to  make  a  contract,"  is  not  always  the  test  of  testamentary 
capacity ;  for  sometimes  it  might  require  a  higher  degree  of  capacity  to  make  a 
contract  than  to  make  a  will.  If  one  has  capacity  enough  to  know  his  estate, 
the  object  of  his  affections,  and  to  whom  he  wishes  to  give  it,  he  may  make  a 
will.    Kirkwood  vs.  Gordon 474 

1 1.  It  is  no  ground  for  a  new  trial,  upon  a  question  of  testamentary  capacity,  that 
the  Circuit  Judge  said  to  the  jury,  he  relied  with  more  confidence  upon  the  opin- 
ion of  the  intelligent  attending  physician,  than  he  did  upon  the  speculative  opin- 
ions of  four  physicians  who  had  not  seen  the  testator  during  his  illness,  and 
based  their  opinions  upon  the  nature  of  the  disease lb. 

12.  Extreme  old  age  does  not  of  itself  render  one  incompetent  to  make  a  will lb. 

13.  The  mere  omission  of  a  child  is  of  itself  no  ground  for  impeaching  the  testator's 
capacity lb- 

WITNESS. 

1.  Debt  on  a  joint  and  several  single  bill  against  the  surety : — Held, 

That  the  wife  of  the  principal  obligor  was  an  incompetent  witness  for  the  defend* 
ant.      Vandiver  vs.  Glaspy 14 

2.  The  wife  is  an  incompetent  witness  wherever  the  husband  would  be 76. 

3.  In  an  action  against  the  surety,  the  principal  is  not  a  competent  witness  for  the 
defendant — he,  the  principal,  over  and  above  his  equal  liability  to  the  creditor 

and  the  surety  for  the  debt,  being  liable  to  the  latter  for  the  costs  of  the  action 
against  him lb. 

4.  Where  one  is  sued  as  surviving  partner,  and  the  question  in  the  case  is  as  to 
the  existence  of  the  partnership,  separate  creditors  of  the  deceased  partner,  who 
had  died  insolvent,  and  whose  estate  was  liable  for  the  demand  sued  on,  are  com- 
petent witnesses  for  the  plaintiff     Hastltine  6>  Walton,  vs.  Madden 16 

6.  The  creditor  of  an  estate  which  is  insolvent,  is,  it  seems,  a  competent  witness  for 
the  administrator  of  the  estate  in  a  suit  against  him,  as  administrator,  by  another 
creditor lb. 

6.  An  interest  to  render  a  witness  incompetent,  must  be  direct  and  certain,  not  re- 
mote and  contingent lb. 

7.  In  a  suit  against  a  surviving  partner,  a  separate  creditor  of  the  deceased  part* 
ner,  who  holds  an  assignment  from  him  of  the  effects  of  the  alleged  partnership 
to  pay  himself  and  others,  is  a  competent  witness  for  the  defendant— one  of  the 
questions  in  the  case  being  as  to  the  existence  of  the  partnership.     Chamberlain 

4*  Bancroft  vs.  Madden 20 

8.  Where  a  motion  is  made  to  strike  a  party's  name  from  the  record,  it  may  be  re- 
quired, as  a  condition,  that  the  costs  should  be  paid  ;  but  if  no  such  condition  be 
then  imposed,  and  the  party  be  afterwards  offered  as  a  witness,  it  cannot  be  made 
on  objection  to  his  competency  that  he  was  liable  for  costs  which  had  accrued  be* 
fore  he  ceased  to  bo  a  party.    Freeman  vs.  Jennings 381 

Vide  Costs,  1.     Evidence,  4,  8,  9,  10,  13,  14,  17.     Railroads,  4.     Wills  and 
Testaments,  1. 

WRIT. 

Vid*  Amendment,  1,  2,  3 . 


ERRATA. 


Page  152,  line   5,  for  or  a  lien  of,  read  of  a  lien  or. 


157, 
325, 
393, 
428, 
446, 
460, 


16,  for  constructed^  read  construed. 
24,  for  place,  read  east. 

24,  for  tortuous,  read  tortious. 

17,  insert  quare  before  dausum. 
6,  strike  out  mrf. 

9,  strike  out ;  after  evidence  and  insert  it  after  heard 
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